




A 


Bisect 

OP 

THE LAWS OF ENGLAND. 


BY 

THE RIGHT HONOURABLE 

Sir JOHN COM.YNS, Knight, 

LATE LORD CHIEF BARON OF HIS MAJESTY’S COURT OF EXCHEQUER. 


{tt’ITH CONSIDERABLE ADDITIONS TO TUB TEXT) 

AND CONTINuKD 

FROM VH« OKtolNAL SttfAON THfi PRESENT TIME; 
*' lib WHICH IS ADorti, ' 

A DIGEST OF THE CASES AT NISI PRIUS, 

Bv ANTHONY HAMMOND, Esa. 

0( THE INNER TEMPIF. 


VOL. II. 

BAIL.. CHARTER. 


LONDON: 

V FEINTED BY A. STRAHAN, 

Aw-PBINTSH to TH* riNO’s most »Xf EtWNT KAJXSTT; 

POB JOSEPH .lUTTBRWOHTH AND SON; LONGMAN, HURST, REES, ORMB, 
AND BROWT*; T. CADBLL; J. AND W. T. CLARKE; J. CUTHBLL; J. NVNNJ 
>, PHENBY; BALOfTlN, CRADOCK, AND JOY; A. MAXWELL; H. BUTTRRi. 
WORTRI 8. BROOKE; 8. SWEET; R. STEVENS; H. HODGSON; W.WALKER; 
R. SAUNDERS; G. WILSON: AND WILSON AND SONS, YORK. 

1822 . 





LAWS OF ENGLAND. 


BAIL. 

(A) 13ail; ttibat jsftall te* p. 2. 

CB) ^ainpri?e; to|)at 0 |)aU be. p. 3. 

(C) jpiebge; tobat sball be. p. 3. 

(D) Caution j babat 0baU be. p. 4. 

(E) @)urct 21 tnbat sbafl be. p. 4. 

(F) 0Bbat per 0 on 0 are bailable. 

(Fl.)jJn criminal cases. — By the common law. 
p. 4<. 

(P’ 2.) Who are not bailable by the st. W. 1. 15. p. 4*. 
(F 3.; Who arc bailable since the statute, p. 6. 

(P’ 4.) Who may bail. p. 8. 

(F 5.) Remedy for not bailing, p, IQ. 

(F6.) For bailing when they ndt. p. 10. 

(F 7 .) What persons are bailable ih civil actions.— 
By the common law. p. 11. • 

(F8.) By statute, p. 11. 

(F.O.) Who not. p. 13. 

(F lO.) Who may bail. p. IS. 

(G) CbCx manner of taking bail. 

(Q‘l.) In criminal cases, p. 16. 

(G V*.) In civil actions, p. 16. 

(H) mttn bail 0batl be ftleb* p. 19. 

(I) ’^ail iri an Habeas Corpus, p. 20. 

(k) mbat bail 0 baU be 0uiictent. 

(K 1.) In criminal cases, p. 21. 
rK 2.) In eivU actions, p. 22. 

VoL. II. ' B (K 3.) 


BAIL. 


(K 3.) When common bail. p. 23. 

(K 4.) When special bail. p. 30. 

(K 5.) Remedy for insufficient bail. p. 38. 

(K* 6.) Rerhedy for refusing bail. p. 46. 

miiat time bail aball be allotoeb. p. 46. 

(M) far tbe bail 0ball be liable, p. 47 . 

(N) Ca b)bat tbeg 0ball not be liable, p. 48. 

^O) ^bat toill be a breach of tbe recognisance, 
p. 48. 

(P) (Kabat not. p. 49. 

(Q) ^oto tbe bail 0ball be reliebeb, p. 49. 

(Q 1.) By act of the court, p. 49. 

(Q 2.) By surrender of tlie principal.—What shall 
be a surrender in due time. p. 51. 

(Q 3.) What not. p. 55. 

(Q 4.) How tlie surrender shall be recorded, p. 55. 
(Q 5.) By the death of the principal, p. 56. 

(Q 6.) Ir the debt be satisfied by the 'principal. 
P; 57. 

70 If it be released, or discharged, p. 58. 

(R) proceebing againieit bail. 

(R 1.) By scire facias. — When it shall issue, p. 58. 
2.) In what manner the scire facias shall be sued. 

p. 60. 

(R3.) Pleas to a scire facias, —Surrender of the 
principal, p. 61. 

(R4.) No capias ad satifaciendum against him. 
pv62. 

(R 5.) Death le principal, p. 63. 

(R 6.) Satisfaction by the principal, p. 63. 

(R 70 Demurrer for variance, p. 63. 

(R 8.) Nul tiel record, p. 63. 

(R 9.) By action of debt, p, 63, 

(R 10.) Judgment, p. 63. ■ 

(R 11.) How execution shaU be, p. 64.i 

(A) I5ail; bibot leibftU be* 

Bail signifies a guardian, or keqier, &c. 4 Inst. 178, 

A man bail^ is, wherp any one arrested, or, in prison, is delivered . 
to others, as his bail, who ought to keep him,to be.ready to appear at 
a time assigned, or otherwise to answer for him. 

And 



Pledge shall be, 3 

And therefore the bail may keep the person committed to them in 
their custody, for their indemnity. 4 Inst. 178, 179. 

Or, if he be at large, they may reseize him, and brin^ him before 
a justice to find new bail, or to be committed to pnson, Hal, 

, P* C. 96. • 

* And this they may do upon a Sunday. Mod. Ca. 231. VidlTin 
Temps, (B 3.) 

So, they may detain him in the Cdmpter, &c. ’till by habeas corpus 
he can be turned over to the proper prison. Mod. Ca. 247. 

And, if he be charged witii a debt of the king in the Compter, tins 
does not hinder his commitment to tlie proper prison, though the king 
opposes it. R. Mod. Ca. 247. 

CB) ^fitnprt^e; totiat 0lian !)e» 

Mainprize is, where any one takes upon him to be surety for another, 
4 Inst. 179. Hal. P. C. 96. 

And therefore, every bail is mainprize, but every mainprize is not 
bail. 4 Inst. 179. 

For a man may be mainperned, who never was arrested, or in prison. 
4 Inst. 179. 

As, in an appeal of felony, if the defendant wage battle, the plaintiff 
' shall find mainpernors for his appearance, though he was not in prison. 
4 Inst. 179. 

So, if a ifian be mainperned in B. R. another cannot file a bill against 
him, as he may where he is bailed. 4 Inst. 180. 

So, if a maa in execution sue an audita querela, or a scire facias 
upon a relesisc, ^c, he shall find mainpernors, and not bail, because 
he is the plaintiff 4 Inst. 179. 

If mainprize is refused by the sheriff, &c, when it ought to be allowed, 
a writ de manucaptione lies. F. N. B. 250. 

Or, he may have a writ out of chancery directed to the sheriff &c. to 
bail him. F. N. B. 250. G. 

(C) pieuge j tttjat nW be. 

A pledge is he, who undertakes, or is surety for another. 4 Inst. 180, 

And therefore, every bail, and mampTh^^tricteloquendo, is a pledge, 
4 Inst. 180. ‘0^ 

But a pledge is such as the demandant, or plaintiff finds, where the 
writ says, si querens fecerit te securum de clamore suo prosequetido; for 
then the plaintiff shall find pledges for the security of the king’s aipcr., 
eiament, if the plaintiff be nonsuited. 4 Inst. 180. 

When pledges shall be found, and how. Vide in Pleader, (C 16, 
— 3 K 5.) 

So, by the st' W. 2. 2. there shall be pledges j£ retomo hahendo. 
Vide 2 Insf. $40. 4 Inst. 180. Vide Pleader, (3 K 5.) 

So pledges are said to be those who voluntarily are surety for anodier. 
4^ list. 180. 

As, in magna charta, c. 8. plegii debitorim non respondeant quamdiu 
■ capitidis debitor s^giciai, 2 Inst. 19. 

Pledges are those who plevy other things than the body of a man, 
2 Inst. 19, 

B 2 (D) CfiUs 
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BAIL. 


(D; Caution; to&atofiallbe. 

So In the spiritual court, caution shall be given. 

And it is jtiiraloryy when a luan makes oath in small offences stave 
ecclesia. 2 Lev. 36. ^ _ • 

F'idc-Jussary, when he gives an obligation with sureties to do so. 

2 Lev. .36. 

Pignoratitia, when he gives pledges for the same intent. 2 Lev. 36. 
But an obligation can be taken only upon a writ de cantione admittendd. 

2 Lev. 36. 


(E) ^utetgj b)bat0baUbe. 

Surety is a general word, which comprehends all the former. 
4 Inst. 180. 

And it shall be given by the common law, or by sUitule. 4 Inst. 180. 

By the common law, upon a writ of ne excat regmm. Vide 2 Inst. 
40, 41. 

Upon a sujyplicavit for the peace. Vide Forceable Entry, (D 16, 17.) 

So, by the st. 34 Ed. 3.1. upon dctault of good behaviour, (a) 

(F) (KHbat perjefons are bailable. 

(F 1.) Ill crimifial cases. — By tlie common law. 

In criminal cases, all persons were bailable by the common law, 
except for homicide. Hal. P. C. 97. 2 Inst. 42. 

And the cjise of homicide was introduced by statute. 2 Inst. 186. 
180. 

If any one was indicted of felony, by an inquisition ex ojficio before the 
shcrifip, bailiff’ of an hundred, &c. as he might be till restrained by the 
st. 28 Ed. 3. 4. and the sherilF refused to bail him, a writ de vianu- 
captionc lay to the sheriff, &c. F. N. B. 250.* 

But an obligation, for the enlargement of a man taken for treason, was 
void by the common law. R. 1 Lev. 209. 

Or, for ease and favour to any one in execution for debt. 1 Lev. 209. 

(F 2.) Who are «)t bailable by the st. W. 1 . 15. 

But now, by the st. W. 1. 3 Ed. 1. 15. shcriffj or others cannot (4) by 
writ, or without writ, bail (1) persons accused of treason, which concerns 
the king. 2 Inst. 189. Hal. P. C. 98. 

Of counterfeiting the king’s seal. 2 Inst. 188. H. P. C. 98. 

Of falsifying money. 2 Inst. 188. H. P. C, 98. 

Which were treasons by the common law, and sin^ declared so by 
the st. 25 Ed. 3. 1. 2 Inst. 188. * 


(а) 1. It cannot be rctjturcd from a libeller. 2 Wils. 151. — 3. Upon articles of 

tlie pence exhibited, court may require bail for such a length of time, as they shall con¬ 
sider necessary for preservation of the peaca 1 T. R. ___ And having fixed in 

me first instance a certain period, may afterwards, fronj circumstances, shorten it ■ 
Ibid. 

(б) 4 T. R. 505. 2 H. B. 426. 435. 


And 



What persons are bailable. s: 

And it seems to comprehend all offences‘there declared to be treason. 

Nor persons taken by command of the king, or his justices, or justices 
of his forest. 

A person committed by the personal command of the king, though 
•it be illegal, can be bailed only in the superior courts at WestniiiisiBi^ 
2 Inst. 187. 

(2) Nor persons accused of arson feloniously done, II. P. C. 98. 
2 Inst. 188. 

(3) Of the death of a man, which is mentioned by the st. W. 1.15. 
as an offence known not to be bailable before. 2 Inst. 186. 

And therefore, u man is not bailable lor murder. H. P. C. 98. 

Nor, for manslaughter, or s(' d(fi‘ndcniJOi if ho confesses the fact upon 
his examination. II. 1*. C. 99. 

Or, if he be taken with the manner, so that it is apparently known 
that he killed another, H. P. C. 99. 1 liol. 268. 

(4) Nor persons accused of open offences; for the reason of bail is, 
that it is dubious, whether the party be guilty ; but where ho is noto¬ 
riously guilty, he .shall not be bailed. 2 Inst. 188, 9. M. P. C. 100. 

(5) As, if he be outlaw’cd : for be is thereby attainted of the felony. 
2 Inst. 187, 8. H. P. C. 101. (r) 

And by the same reason, if he be convicted by verdict, or confession. 
2 Inst. 187. H. P. C. 101. 4 Inst. 178- 

Or, if the minimus mentions, that the felony was confessed upon exa¬ 
mination. 4 Inst. 178. Per llaiiglit. 3 Bui. 1 L4. 

Though upon the verdict ewiu advisarr vuli, whether he shall have 
clergy, &c. 1 Bui. 88. R. l)y. 179. a. 

(6) So, if he has abjured; for such an one is ailaintetl by his confes¬ 
sion. 2 lust. 187. H. P. C. 101. 

(7) An approver; for he confesses-himself guilty. 2 Inst. 188. H. 

101 . 

(8) Those who arc taken with the manner; for there the crime is 
manifest. 2 Iti»t. 188. H. 101. 

And by the same reason, persons taken upon hue and cry. II. P. C. 

101 . 

(9) Those who have broke the king’s prison; for that is a presump¬ 
tion of guilt. 2 Inst. 188. H. P. C. 102. 

(10) Thieves openly known and notorio^. 2 Inst. 188. H. lb2. 

(11) Appellees by approvers, unless they are of good fame, ’till the 
approver dies, (or waives the appeal); for the confession of his own 
guilt induces a presumption of guilt in the appellee. 2 Inst. 188. H. 102. 

Persons in execution, (d) 

Or, punished by any statute with imprisonment for their offence, 

(V 3.) Who 


(t‘) One in custody upon a capias lUlagafum, after conviction of a misdemeanor, 
cannot be bailed without the prosecutor's consent. Burr. 2527. 

(rf) 1. Bail refused to defendiint committed in execution for a fine imposed for a 
forcible entry, as he had brought and assigned error in person. Salk. 105. —2. De¬ 
fendant was convicted for keeping an alehouse without a licence, and thereupon com- 
rnitt^ for a month pursuant to the act. After lying a fortnight, he brought a certiorari ^, 
and upon its return was admitted to bail, the court considering that if the conviction 
was confirmed, they could commit him in execution for the' remainder of the time. 
Str. 530. — 3. On a commitment in execution by a magistrate, the party cannot be 
bailed; thus on a commitment uuder the v{q;raat act for a time certain; though an 

B 3 
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BAIL. 


(F 3.) WUo are bailable since the statute. 

But the St. W. 1. 15. which mentions sheriffs, gaolers, &c. does not 
fextend to judges of superior courts; and therefore B. R. may bail in all ^ 
c?i2S', as for treason, murder, &c. at their discretion. 2 Inst. 185, 6« 
Hal. P. C. 98, 99. 104. R. 1 Bui. 85. 2 Jon. 210. Lat. 12. Sti. 116. 
418. 2 Jon. 222. Pr. Reg. 64, 65, 67- 5 Mod. 323. 

And by the st. 31 Car. 2. 2. if any committed for high treason, or 
felony, petition in open court the first week in term, or first day of 
sessions of oyer and terminer, or gaol-delivery, to be trieil, and be not 
indicted next term or sessions, B. R. on the last day of term, or the 
justices of oyer and terminer or gaol-delivery on the last day of sessions, 
are required, on motion, to bail him, unless oatli be made, that the 
king’s witnesses could not be produced that term, or sessions. Vide in 
Hab eas Corpus. 

But the prayer must be the first week of the term in person, or by 
council; otherwise it is not necessary to bail liim. R. 1 Vent. 346. 

So the prayer ought to be the first week of the term tor persons in¬ 
dictable in Middlesex; and for persons indictable in a county where 
Bi R. does not sit, the first day of the sessions there; for the words shall 
be construed distributive. R. Sho. 190. 

If bail be suspended by a subsequent act; the first week, &c. after that 
act is determine. 1 Sal. 103. 

Bail in high treason, when a session passes without prosecution. 1 Sal. 
10.3. (c) 

When he has been a long time in prison, and his life is in danger. 

1 Sal. 103, 104. (/) 

So baib upon murder found by the coroner’s inquest; for the evidence 
appears. 1 Sal. 104. (g) 

Otherwise, if a bill be found by the grand inquest. 1 Sal. 104. 

There is no difference as to the bail of a peer, or a common person. 

1 Sal. 104. 


appeal is given to the quarter sessions. 3 T.R. iso. —4. One committed by houses 
of commons for a contempt cannot be bailed by K. B. a Salk. S03. — 5 . Nor dis¬ 
charged. Ld. Rd. 1105. 3 Wils. 188. 3 Blk. 754. 8 T. R. 314. — 6 . Same law of 
n comnnttal by the house of lords, l Wils. 399 . — 7. Or of aiiy other court in West¬ 
minster Hall. Ibid. 

(e) 1 . Where four terms had passed, since the prisoner’s commitment for high trea¬ 
son, and one assises in the county, out of which, it had been hinted, tlie ground 

of complaint arose, ami no prosecution against him, he was bailed. Str. 5._ 

S. Feme indicted for petit treason in murdering her husband bailed, it appearing upon 
affidavits, that the prosecution was malicious, and there not having been any proceed¬ 
ings for some time, either upon the indictment, or the coroner’s inquisition. 3 feillf. 55 . 

1 . To induce the court to bail from rickness, it must be a present indisposition 
arising out of the conhueraent. Str. 4. — 2 . Hence they will not bail where it is a 
ffimily disease. Ibid.—3. Nor where the illness arises from the act of the prisoner. 
Ibid.—4. And they refused bail 011 account of illness to one committed for repeated 
forgeries, and the trial was very near. Leach, 138. — 5 . But allowed it to one con¬ 
victed of a seditious libel, bein§ very ill, before judgment. Str. 9 . 

(gj l. Bml allowed oii committal by the coroner for manslaughter, the depositions 
proving It to be no more. Str. 1242*^2. The depositions^ not the inquest^ are to 
guide the discretion of the court. Str. sn.— 3 . K.B. will not bail a gaoler com- 
iditted by a justice for murder, by confining a prisoner in an unwholesome room. 
Uiough he had previously been acquitted on four indictments for like offences. Str. 
851. 


Yet 



what persons ure hatlalU, 7 

Vet B. R. wUl ijQt bail for trea^n, murder, manslaughter, &c. unless 
there be a reasonable cause. J Bui. 85. 1 Rol. 268. R, 5 Bui. 113, 

Dan. 678. R. 5 Mod. 455. Ray. 881. (A) 

And therefore, after a conviction (i) of manslaughter they will not bail 
before clergy. 5 Mod. 288. 1 Sal. 103. (A) Vet there one was bailed, 
where there was no other question. < • 

Or, after an indictment for murder upon an affidavit of the fact. 
1 Sal. 104. Skin. 683. (Q 

And now, persons accused of any ofience, are bailable by all persons 
who have power to bail, where bail is not taken away by the st. W. l. 
or any subsequent statute, (nt) 

And therefore, where a man is accused only of manslaughter, aiid 
tx^n liquet that he committed the fact, he may be bailed. H. P. C. 99. 
Dub. per Twisd. 1 Vent. 93. { 11 ) 

So, where he is charged with giving a dangerous stroke, if the person 
be alive. H. P. C. 99. (o) 

Or, with a misdemeanor only. 1 Sal. 104. 

So, by the st. W. 1. 15. persons accused of command, force, or aid 
of a felony, shall be bailed. 2 Inst. 189. 

Or, of receiving of thieves or felons. 2 Inst. 189. 

And by equity, all accessories before or after are bailable. H. P. C. 

100 . {p) 

But if the principal be attainted, and the accessory indicted, he shall 
not be bailed ’till he pleads to the indictment. H. 100. 

So, by the st. W. 1. persons accused of larceny shall be bailed; which 
is intended, if they be of good fame, and not taken with the intumer* 
Reg. 268. 2 Inst. 189. H. 100. Vide F. N. B. 249. G. 

And by equity, those accused of burglary, or robbery. H. P. C. 100. 


(/*) 1 . Bail allowed in rape, under special circumstances. 4 Burr. 2179. 1 BIk.648. 

— 2. Though a warrant of commitment for felony be informal, yet if the corpus delicli 
appear in the depositions returned to the court, they will not bail, but remand the 
prisoner. 3 East, 1.97. Vide 2 East, 235. Leach, 544. 5 T. R. 169. Leach, 663. 

— 3. K. B. upon an application for bail will not form any judgment whe^er the (acts 
amount to felony or not, but merely whether enough is charged, to justify a detuncr 
of the prisoner, and put him upon his trial. The practice of the couit being, that 
even when the commitment is regular, they will look into the deporitions to see if 
there is a sufficient ground laid for detaining in custodjr; and if there is not, they will 
bail him; and where the commitment is irregular, jret if it appear that a seriousonhnce 
has been committed, they will not discharge or bail the prisoner, without tint looking 
into the depositions, to see whether there is sufficient evidence to detain him in custody. 
Leach, 105. 

(i) A defendant convicted of a misdemeanor, brought up for judgment and re¬ 
manded, cannot be bailed unless the prosecutor consent. 1 East, 159. 

(*) Sed vide Id. 61. «) 3 Salk. 58. . , 

(m) One committed for high treason in North Amerira, who is only triable bmore 
the K. B., or under a spedal commission, cannot be admitted to bml, vmder the AoSeas 
corpus act, by justices of gaol deUvery, or discharged by their proclamation for want 
of prosecudon. 1 Leach, 187. , , i 

(») K. B. has a right to bml in all cases of felony, even of murder, where they teve 
aiiy doubt mther upon the facts of the case, or the law thereon. 3 East, 163. 
Leach, 138. 

fo) VideStr. 546. ... , -. .i 

(p) 1. Hence an accomplice in felony, the prini^id not having beenjaken, may be 
bmled. Loflt. 554 . — 2. The court however will not bful^ an offender who is willing to 
turn king’s evidence, unless upon a full and fw disclosure of all he knotrs. 
Leach, iss. 

B 4 So, 
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BAIL. 


So, persons accused of petit larceny only. 2 Inst. 189. H. 100. 

Or, imprisoned for light suspicion, if they be of good fame. Reg. 8 S'. 
2 Inst. 189. H. 100. " 

And what shall be light suspicion seems to be in the discretion of.the 
justices. H. 102. {q) 

•So an appellee after the death ol the approver, unless he be a known 
thief. 2 Inst. 190. . . 

Or, after the appeal waived. 2 Inst. 188. H. 102. {tj 

Or, in tlte life of the approver, if he be of good fame. 2 Inst. 188. 

H. 102. 

So, for a trespass, for which he shall not lose life or member. 2 Inst. 
189. H. 100. 

And by the st. 23 H. 6. 10. a person in custody on an indictment of 
trespass. 

And by consequence, for all crimes under felony, where bail is not 
taken away by any subsocjuent .statute. 11. P. C. 98. 

As, for all misdemeanors. Mod. Ca. 179. (s) 

(F 1«.) Who may bail. 

The justices of B. 11. may bail in all cases at their discretion. Ante, 

. . . 

In an orimnal suit before them by indictment, or appeal. Hal. P. C. 
104-. 1 Bui. a.*;. 

Or, upon a commitment returned upon an habeas corjnis oi- certiorari. 

H. 104. 

So, upon an appetd bv bill removed beJ'ore them by certiorari. 
1 Sal. 61.(0 

So 


(g) The defendant was committed for a highway robbery, and aj)plic‘d to l)o baile<l; 
the prosecutor attending insisted that lie was the man; and thinigli eight aflidavits of 
credible persons proving an alibi were read, bail was reliiseil. Str. 1137. 

(n ]. A|>pellcc for murder acquitted on inilLctniciit, will be bailed. Str. 851. — 
S, Unless judge is dissatisfied with ac(|uittal. Ibid. — 3. Scciis if not indicted. Ibid. 
— 4. Unless delay is imputable to appellant. Ibid. — 5. Sceus too after conviction on 
indictment Str. 858. — 6. Though (lardoncd. Ibid. — 7. And where on special 
verdict in an indictment for murder, deiondant is pardoned, and liis plea allowed, he 
is not compellable to give bail to aiiswcqptlie heir’s appeal, though beyond sea and 
expected soon Str. 1203. — 8. Appellee of murder convicted is not bailable without 
appellant’s express consent. Str. 402. 

(t) 1. Bail allowed on committal for a misdemeanor, in forging indorsements on 
exchequer bills. Salk. 104. — 2. Refused on conmiiltal till the assizes, pursuant to 
13 & 14 C. 2. c. H. s. 6. for a misdemeanor, in forcibly obstructing a cnstoin-house 
officer in the execution of his duty. Burr. 2641. — 3. Korean bail be demanded as 
of right. Ibid. 

(/, By st. 48 G. c. 58. whenever any person shall be charged with any offence for 
which he may be prosecuted by iniKctment or-information in the King’s Bench, not 
being treason or felony, and the same shall be made appear to any judge of the same 
court by affidavit, or by certificate, of an indictment, &c. l»eing filed against such per¬ 
son in said court for such offence, it shall be lawfid fur such judge to issue his warrant 
under his hand and seal, and thereby to cause such person to be apprehended and 
brought before him, or_^ome other judge of same court, or bel'orc a justice of peace, in 
order to Jiis being bound with two sureties, in sncli sum as in said warrant shu!l be cax 
pressed, with condition to appear in said court at the time mentioned in sii.lr warrant, 
and to answer all indictments, &c. fur such offence; and in case any such person bliail 
neglect or refuse to become bound as aforesaid; it shall be lawful for .>uc!i judge, 

to 



What persons are bailable. 

So the house of peers may bail a peer committed upon an indictment 
for murder; if the indictment be removed before them by certiorari 
11. Skin. 683, 4-. * 

So justices of gaol-delivery may bail in cases within their cognizance* 
as, if a man be convicted before them of homicide se tle/bidendJ 
' H. 105. Poph. 96. 

Or, of homicide, and has a pardon to ])lcad. H. J 05. 

So justices in eyre may bail. Poph. 96. 

By the st. 1 11. 3. 3. every justice of peace may bail, but not before. 
R. Poph. 96. but this was repealed by the st. 3 II. 7. 3. 

By the st. 3 H. 7. 3. two justices of peace (one quorum) may bail 
persons mainpernable by law, within their county, ike. till the next ses- 
.sions or gaol-deliverv, where they must deliver the bail-piece on pain of 
10/. F. N. B. 251:F. 

And therefore, two justices may bail in cases within their cognizance 
H. 105. 

But one cannot bail. H. 105. But now, if one justice by his W'arrant 
can apprehend, one may bail. Mod. Ca. 179. 

And by the st. 1 & 2 Ph. & M. 13. they can only bail persons bail¬ 
able by the st. W. 1. 15. Poph. 96. 

Nor those, except in open sessions, or by two justices (one quorum) 
present at the time of the bailment. 

And after examination of the prisoner, and information of the fact and 
its circumstances; which bailment and examination they must certify at 
the next gaol-delivery. H. 105. 

And justices of peace may bail before or after commitment to prison. 
H. 105. F. N. B. 250. G. 

And after indictment, and process against the offender. H. 106. 

Sheriffs and others might bail persons imprisoned upon an indictment 
before them. H. 106. 2 Inst. 190. F. N. B. 250. 

So a constable might bail. Poph. 96. 

But by the st. 1 M. 4. 2. all indictments before the sheriff or his 
officers shall be delivered to the next sessions ol’ the peace, and they 
cannot arrest or proceed thereon, on pain of 100/. 

Yet by die st. 23 H. 6. 10. the sheriff’ may bail upon an indictment 
for a trespass. («) 

So, upon an homine replegiando. H. 10.3. 

But if the Serjeant of the house of commons takes into his custody, by 
order of the house, persons accused of treason, 8cc. he cannot bail them. 
R. 1 Lev. 209. R. Hard. 464. 

By the stat. 5 Ed. 3. 8. the marslial of B. R. shall not bail persons in¬ 
dict^, or api)ealed of felony, on pain of half a year’s imprisonment and 
ransom. F. N. B. 251. I. 

Who may bail in civil actions. Vide post, (F10.) 


to commit such person to the common gaol of the county, &c where the offence shall 
have been committed, or where he shall have been apprehended, there to remain until 
he shall become bound as aforesaid, or be discharged by order of court iu term time, 
or of one of the judges of said court in vacation; and the recognizance to be there¬ 
upon taken shall be returned and filed in said court, and shall continue in force until 
siich person shall have been acquitted of such oficncc, &c or, in case of eunviction, 
• shall have received judgment for the same, unless sooner ordered by the court to be 
discharged. 

(m) Vide 4 T. R. £C5. 2 H. Bl. lls. 


(FS.) Rc- 
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6 .) Remedy for not bailing. 

If bail be refused^ when it ought not, a man may have a writ de odh 
4* atiay directed to the sherifl^ qwd inquiraty 4‘C. utrum captus Sf dc- 
tmtus in prisondy ^c. rettatus sit odio 4* atidy 8fC. 2 Inst. 55. 

And, if upon such inquiry, it be found, that he was accused for ma- 
lice, or was not guilty, or that it was se drfendendo, or per infirtunium, 
a writ ^es to the sheriff de ponendo in hallium uniW proximam assisam, 
2 Inst. 42. 

And he shall be bailed to 12 mainpernors. Fleta 1. ca. 26. Sect. 3. 
2 Inst. 42. 

Or, he may have an homine replegiandoy which lies nisi captus sit per 
preecepttm regisy aut jrro alio relto qwtre secundum emsuetudinem Anglia 
non sit replegiahilis. 2 Inst. 55. Reg. 77. b. F. N. B. 66. E. 

So upon an habeas coipus in B. R. the court may bail him, though 
there was a sufficient cause for his commitment. 2 Inst. 55. Vau. 156. 

So, if a sheriff, bailiflj &c. refuse to bail upon offer of sufficient surety, 
when the man is bailable, he shall be amerced. 

So, if a justice of peace refuse to bail, he shall be fined. Mod. Ca. 
179. 

And he was fincable by the common law. 

So, if a sheriff, &c. refused bail where he ought not, a writ de manvr- 
eaptione founded upon the st. W. 1.15. went, commanding him to bail. 
F. N. B. 249. G. H. P. C. 103. 

But now, by the stat. 28 £d. 3. 9. all writs or commissions to the 
sheriff, to indict or deliver, are taken away, and consequently die writ of 
mainprize. H. 104. F. N. B. 250. A. 

Remedy for not bailing in civil actions. Vide post, (K 6.) 

(F 6.) For bailing when tliey ought not. 

By the stat. W. 1. 15. if a sheriff (x), bailiff, 8cc. who has the keeping 
of a prison in fee, plevy any one not plevisable, he shall lose the fee, and 
the bailiwick for ever. Vide 2 Inst. 190. 

If an under-sheriff &c. does it, without the will of his lord, he shall 
have imprisonment for three years, and ransom. 

If he takes money to deliver him, he shall restore double to the pri¬ 
soner, and shall be amerced. Vide 2 Inst. 190. 

By the st. i & 2 Ph. & M. 13. if a justice of peace offend against that 
act upon proof before justices of gaol-delivery, he shall be fined at their 
pleasure, though by the common law he was fined only 5/. as for a neg< 
ligent escape. -4 Inst; 179. 

And therefore, if he bail a man not bailable, he may be fined at dis¬ 
cretion.. 4 lns,t. 179. 

Ask fbr bailiiig one taken upon aii hue and cry, he was fined 40/. 

tiA, p. c. 101. 

Sb, ff he takes ihsdffldentbml. ,H;P. C.97. 


{*) An attachment is grantable agmnst a sberifT, for buling a man upon an attach¬ 
ment which was not baimbie. 

So 
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Soj if he bail a person not bailable, thoueb it does Hot appear by the 
mittimus that he was not bailable. 1^ Popb. 96* 

So the bailing of a person not bailable, will be a negligent escape. 
1 Lev. 209. 

(F 70 What persons are bailable in civil actions. — By the 

common law. 

By the st. W. 1. 15. and by the writ de homine replegiandoy it ap¬ 
pears, that a man detained in prison by die special command of the 
king, that is, by process out of a court of justice, (for the king can com¬ 
mit to prison only by his justices), shall not be delivered to bail by the 
sheriff. 2 Inst. 187. F. N. B. 66. £. 2 Sand. 60. 

Nor, by justices of the forest. 2 Inst. 187. 

So no court can bail a man, committed to perpetual imprisonment 
by judgment. R. Mo. 666. 

And ail obligation, for the enlargement of any one in execution for 
ilebt, was void by the common law. 1 Lev. 209. 

But B. R. may bail in all cases at their discretion. Vide ante, (F 3.) 

And therefore, upon error in B. R. of a judgment in B., ii tlie de¬ 
fendant be in execution, though he is not bailable de rigore juris, yet by 
special grace he may be bailed. 2 Rol. 112. 1. 50. 

And if the error be apparent, he shall be bailed. R. Dy. 193. b. in 
marg. D. 2 Bui. 164. Adm. 1 Rol. 386. 2 Cro. 401. Vide post, 
(FlO.) 

And if an error in law be assigned, he is usually bailed. Per Co. 
3 Bui. 62. 

Otherwise, if an error in fact. 3 Bui. 62. 

Or, if there be error in parliament of a judgment in B. R. he shall 
not be bailed. 2 Rol. 112. 1.52. I), per Co. 2 Bui. 164. 

Or, if there be error in tlie exchequer of a judgment in B. R. die 
exchequer cannot bail. R. 2 Cro. 108. Cro. El. 731. 

And after the record removed into the exchequer, B. R. cannot bail. 
R. 2 Cro. 108. 

So, if a defendant in execution sue an attaint in B. R. he shall be 
bailed for cause, though it is not usually done. R. Cro. £1.5. Dy. 193. 

Or, if he sue an attaint in C. B. R. Dy. 193. b. 

So, if he sue an audita querela upon matter in writing. Vide Audita 
Q^ela, (£ 4.) 


(F 8;) By statute. 

But now, by the st. W. 2. 13 £d. 1 . 11. if an accomptant committed 
to prison be aggrieved by auditors, who will not allow his reasonable 
oxpences, &c. ne shall be delivered to mainpernors. 

By the st. 23 H. 6. 10. sheriffs and all their ministers may deliver to 
bail or maiuprize upon sufficient surety, idl persons arrested (y) by Writ; 


1. Yet an actual arrest seems unnecessary, to give validity to tite bnif^bend. 
1 643. 444. Sed vide Noy, 43. — 2. But the issiung of process is essential: Say. 

Rep. 116 .- 3 . It is likewise irregular in an officer'to take a bail-bond,' before his 
warrant lias been made out, or the writ, thot^ issued, reemed' by thn sherMT. 
6 T. R. 187. 

bUU 
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bill, or warrant, in any personal action, so that tJicy observe the day and 
place limited in such writ, bill, or wai-rant. 

• And, by the equity of this statute, they may bail upon an attach¬ 
ment out of chancery. Scmb. 2 Vent. 238. 1 Vent. 234*. R. cont. 

3 Leo. 208. (s) 

Or, process out of the dutchy court, or the court of wards. Semb. 
Cro. El. 6i-7’ (a) 

So, in an attachment of privilege, upon a prohibition, or in process 
upon a penal statute. Per C. B. Mitch. 4 Geo. inter Field and Work- 
house. (Reported Comyns’s IleporLs 264.) 

But persons cannot be bailed by the sherifT, who are not legally in 
his custody, but the obligation will be by duress, and void. 

As, if the slicrifi' takes it upon an attachment out of the court of re¬ 
quests; for it has no authority to issue such process. R. Cro. 
El. 647. 

So, if a man be arrested in the county of B. and ai'ierwards carried 
to another county, and there gives a bail-bond to the sheriff of B; for 
such obligation of one out of his custody is by duress. R. Cro. El. 745. 
2 Jon. 76. 

So, if he gives a bail-bond, when taken upon an attachment (6) for a 
contempt, (r) R. in C. B. inter Field and Workhouse, Mich, t Geo. 
(Reported Comyius’s Reports 264-.) (rf) J’or such obligation shall be.takcn 
at the peril of the sheriff. R. iSal. 608. (<j 

By the .St. 13 R. 2. 17. he in reversion, &c. on being I’ccclved, &c. 
shall find bail to answer the issues of tlie land for the lime he ilelays the 
demandant. 

In an action in C. B. against a peer, he shall find bail. R. 2 Leo. 
173. (/) 


( 2 ) 1. And upon demurrer to a decl.iration on such a bail-bond, the court will not 
presume that plaintiff had no nuthoritv to lake bail, unless some case be made in 
pleading to it. a Blk. 95S. — a. Upon an attachment out of chancery for non-appear¬ 
ance, the common practice is to clischarge the defendant on his giving bail in 40L 
1 H. Bl. 475.—.’5. And perhaps the chancellor miuht i)iinish the sheriff for refusing to 
discharge the defendant upon the ofl'er of such hail. Ibid. — 4. But no action lies for 
the refusal. 1 H. Bl. 4C8. — 5. So that defendant’s only course is to apply for relief 
to the chancellor, or a judge of the court out of wliich the process issued, "l Str. -179. 

— 6. If the sheriff take bail, it seems he may be amerced if the party do not appear 
and answer. 2 Salk. 6 O 8 . Ld. Rd. 722 . — 7. Though in a subsequent ease a mes¬ 
senger was sent, upon the sherift’s return of ct-pi corpus, to bring him in. Free. Chan. 
331, — 8. Which last com-se seems now to be the e.stablishcd practice. Tidd, 225, 6. 

(a) But not upon process issuing upon an indictment at the quarter sessions: the 
sheriff must take a recognizance for appearance. 4 T. R. 505. 2 H. B. 418. 

(4) The debt on a forfeited recognizance of bail to an attachment, is due to the 
king; and therefore cannot be applied in liquidation of plaintiff’s demand. 3 Taunt. 
112 . 

(c) 1. It is commonly said that the sheriff cannot take bail upon an attachment for 
a contempt. Cro. Car. 309. Com. 264. Str. 4 J 9. Ihirnes, 64. Blk. 955. — 2 . But 
to Ais rule there are exceptions.— 3 . He tmy take bail where the attachment is for 
nonpayment of money. Rex v. Aylett, 1 Tidd. 225. n. — 4 . So he may take it on an 
attachment out of chancery upon mcme process. Sty. Rep. 212. 254." 2 Vent. 237. 
Com. 264. Barnes, 64. 2 Blk. 955. 2 Mars. 280. Sed vide 3 Leon. 208 . contra. 

— 5. But not after a decree. Gilb. Hep. 84. Free. Chan. 331. 

(d) 1. Pr. Reg. 325.— 2. But a judge may. Ibid. 

(e) A man is not bailable upon an attachment for disobedience to a mandamus. 

{/) Sed vide 1 Inst. 131. 2 Inst. 50. 

(F 9.) Wha 




WJiai persons are bailable. 


13 


(F 90 Who not. 

But by the st. 23 II. 6. 10. those are exceptctl, who are in custody 
upon condemnation, or execution. (^) ' And therefore shall not be 
bailed, though they bring writs of error. 1 Vent. 2. 

Or, upon a capias utlagahm, or cxconmunicaiunit who shall not he 
bailed by the st. W. 1. 15. 

Or, for surety of the peace. 

Or, by special commandment of the justices. 

Or, vagrants. 

And therefore, if a man be committed by the court, he shall not be 
bailed. 1 llol. 134. 

Or, by the chief justice. 1 Rol. 134. 

So, if he be committixl by tlie king’s council. Semb. 1 Rol. 134. 
219. 

So persons, in custody of the serjeant of the house of commons, can¬ 
not be bailed by him. R. 1 Lev, 209. 

Nor, persons in custody of the serjeant of the marches. 1 Lev. 209. 

So B. U. will not bail, where tlicre is no remedy for bringing the 
person back again into custody, if there should be judgment against 
him. 

As, in error of a conviction for deer-stealing, a defendant in execu¬ 
tion shall not be bailed in B.R.; for if the judgment be allirmed, there is 
no remedy to have the defendant in custody. R. 1 Sid. 28G. 2 Kcb. 43. 

So in error upon an indictment, by a person in execution for a fine 
to the king, he shall not be bailed. 1 Sid. 320. 

So in an fwminc replcgiando, after an clotigatm returned, the defen¬ 
dant being taken upon a capias in wiihcrimm shall not be bailed, unless 
lie confess the taking, and the custody of the person. D. Rjiy. 475. 

Yet a man in execution, &c. may be baileil in many cases in B. R. 
though not by the sheriftj &c. As, if he brings error, attaint, autlifa 
querela^ dfc. Vide ante, (F 7.) Post, (F 10.) 

So, if a man be taken upon an excommuincato capiendo by the st. 
5 El. 23. he shall be bailed by'B. R. though not by the sheriff, Jkc. R. 

1 Bui. 122. 

And if he offers caution to the bishop adparendum mandatis ecclesia;, 
a writ shall go to the bishop to take the caution, anil deliver him; and 
if he does it not, a writ goes to the sheriff’to deliver him. 2 Inst. 189. 

So, upon an excommunicato capiiendo, a man may be bailed, while 
tile return is under the consideration of the court. R. 1 Sal. 105. 

Yet this is in the discretion of the court, and may be refused. I 
Sal. 106. 

So, in error upon an indictment, it may be refused. 1 Sal. 106. 

(F10.) Who may bail. 

The court of B. R. bail in all cases at their discretion. Ante, (F 3,4.) 

And therefore, in error before them of a judgment in C. B., if the 


(g) 1. Vide supra, as to criminal cases.—2. Bail it is said is not dcmandable upon 
an attachment for non-payment of costs, being in the nature of an execution. Lodi 
305. Vide supra. 

4 


error 
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error be apparent, the plaintiff in error, though he was in execution^ 
may be bailed. Vi<le ante, {F 7.) 

ijo, in error of ajudgment in Ireland. Fid. 286. 

In error to reverse an outlawry. Dy. 195. b. 

In error to reverse an outlawry, in an appeaL 1 Sid. 316. 

But after the record removed out of B. li. the court cannot bail. R. 
2 Cro. 108. 

So C. B. may bail In actions depending before them. 

As, in an attaint in C. B. by a defendant in execution, the court 
may bail. Dy. 193. b. 

And bail is usually taken de bene esse {k) before a judge at his chamber. 
Pr. Reg. 73. {i) 

And if the plaintiff does not except against it within 20 days follow¬ 
ing, it shall be filed and allowed as good. Pr. Reg. 68. Ray. 96. 

And it shall be taken as good boil before filing, till disallowed by the 
court. Pr. Reg. 70. 

And if the defendant docs not file it, the plaintiff may. Pr. Reg. 73. 

The proper filazer, or his clerk, attends the court, or a judge, when 
the defendant puts in his bail; otherwise, there shall be no bail. Pet 
Rule in C. B. Tr. 1 W. & M. Vide Rules and Orders of C. B. 104. 

But upon a writ of error out of B. R. the exchequer cannot bail; for 
they have no authority but to affirm, or reverse the judgment. R. Cro. 
El. 731. R. 2 Cro. 108. 

So, after a writ of error upon a judgment by the barons brought in 
the exchequer chamber; bail to the error shall be taken by the chan¬ 
cellor and treasurer, and not by the barons. Sav. 31. 

By the st. 4- Sc 5 W. & M. 4. justices of assize may take bail in any 
cause depending at Westminster, which shall be transmitted to one of 
the justices or barons of the court where the cause is depending. 


(h) I. toeeW bail arc absolute or de bene eue. — tl. In civil cases, they cannot be 
taken absolutely, without the consent of the piaintiffi or hit attornev. R M ifiS4 

8.8. K.B. R.M. 1654. s.n. C.P. Tidd.250. ^ ' 

(t) 1. In K. B. boil are put in before a judge in town at his chambers. — 3 . And in 
actions by bill, their recognizance is taken by the judge’s clerk, on a bail-piece made 
out by defendant’s attorney, aud stamped with a half-crown stamp, stating the term 
the county into which the writ issued, and the names of the parties, together with the 
names and additions of the bail, and the sum sworn to. Tidd, S47. — 3 . Jq actions by 
original in K. B. special bail are put in before a judge in town with the filacer or h» 
clerk, in the county where the action is laid; or if there has been a tetUUm, in the 
couD^ into which the eapkt issued. 1 East, 603. R. H. 21 G. 3. R. H. 22 G.3. 
2 B. & P. 516.— 4. The defendant’s attorney first making out and delivering to him 
a note in writing, answering to the bail-piece by bill. Tryo, 67, 8. — 5. In G P. ball 
should be put in with the filacer of the county into which the eapitu issued who 
attends to take them at a judge’s chambers. R. T. 1 W. & M. reg, 2 . C. P, 2 BIk 
1061. 2B.&P. 516. — 6. And on being furnished with an abstract of the writ, and 
the names and additions of the bail, he will make an cntiy thereof in a book kept for 
that purpose. Tidd, 248.-7. Or bail may be taken in the absence of the fflacer 
upon stamped parchment, uwm brii^ng a true abstract of the writ. Ibid.—8. The 
entry of bail in the filacer’s book is of the term generally, which of course relates to 
the first dw ofit; and therefore in an action on abail4>ond, if issue upon 
the date of the appearance, the cowt upon an application by the plaintiff will order 
the day of appea^ce to be entered in the filacer’s hook, although issue has Nfw 
already joinM on the plea of eompermt ad iSm. 1 Taunt as. — 9 . At the time of 
putting in special bul in Both courts, plaintiff's attomey should deliver to with 
whom It is put io, a BWMfindwi ^ auaiuMiof his woRjuit didy stamped. Tidd. 

247 . 8 . / r » 

Tlie 
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The sheriff may bail upon an homing replegiando. Hal. P. C. 103. 

And by the st. 23 H. 6. 10. he shall let out of prison on sufficient 
sureties persons arrested, &c. viz. the sheriff, and all other officers, and 
ministers aforesaid. And before are named sheriff, under-sheriff, sheriff’s 
clerk, steward, or bailiff of franchise (h), servant, or bmliff^ or coroner. 

• So the sheriff must bail a person arrested by process out of the sheriff’s 
court in London. Cro. El. 77* 

So the mayor, See. of a corporation, any one arrested by process out 
of their court. R. Cro. El. 76. 

If a man be aiTcsted upon process out of an inferior court, the seijeant 
may take bail for his appearance. 2 Cro. 94. 

But a mayor, &c. who is judge of tlie court, shall alono take bail 
to the action; for bail being matter of record must be taken by the judge 
of the court. R. Cro. El. 76. R. 2 Cro. 94. D. Cro. Car. 196. 

Though it be said, tliat the bail before the serjeant was secundum cof^ 
suetuddnem viHte, it is not good. 2 Cro. 94. 

Or, the party may have a writ to the sheriff out of chancery, to boil 
him. F. N. B. 251. B. 

So the serjeant of the house of commons cannot bail. Semb. Hard. 
464. Vide ante, (F 4.) 

Nor the sheriff, upon an illegal process; as, upon an attachment out 
of the court of requests. R. Cro. El. 646. Vide ante, (F 8.) 

By the st. 4 & 5 W. ic M. 4. the justices of the respective courts of 
Westminster, or any two of them (whereof the chief Justice to be one) 
may commission under the seal of the respective court whom tliey think 
fit, other than common attornies or solicitors, to take bail in any suit in 
the same court; which bail-piece shall be transmitted to one of the juSc 
tices or barons of the same court, who on affidavit by one present at the 
taking, and fees, shall receive it as bail de bene esse beibre the justicds 
or barons of the same court. 

And such bail may be justified on affidavits taken before the some 
commissioners. 

And the commissioners may examine the cognizors of such bail on 
oath of the value of their estates. 

By rules upon this act, the affidavit of the bail being taken, may be 
before the justice to whom the bail is transmitted, or before a commis¬ 
sioner authorized by the statute to take affidavits in the same court. 
5 W. & M. Vide Rules and Orders of B. R. and C. B. 82.109. 

And the bail-piece shall be transmitted to a justice of the same court, 
in B. R. within eight days, and in C. B. within ten days after the taking, 
if it be taken within 40 miles of London or Westminster; if it be above 
40 miles, in B. R. within 15 days, and in C. B. within 20 days-; or if the 

a be in his circuit, presently afler his return. Vide Rules and 
rs of B. R. and C. B. 82. 109. (t) 


(k) The sheriff cannot take bul for a person arrested by the bailffofa liberty within 
h» county. 3T. R. 10. 

(A 1. it is said, that, notwitbstandina these rules, the bail-piece must- actually be 
filra with one of th^udges on the sixth day after the return of the writ in K. B., or 
the eighth day in C. B.; or the baihbond may. be asiigped. Imp. K. B. 196,7. Imp. 
C. P< 189.—3. And -whwe the actipn is by.originah in the K. B. or C.B., the bai!U 
{wece bdng transmitted land allowed by the judge, should be filed with the filacer of 
the county where the action is laid. 1 East, 607. Imp. K. B; 594. 1 Cromp. 54. 
R. B. 6 1. reg. 9. R. hi. 17 0.1. R. iSd. 6 O. S. reg. i., 0. iP4 

And 
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And the commissioner must have a book, in which he shall enter the 
names of the defendant and his bail, and of tlic plaintillj the time, and 
by whom transmitted; and in B. 11. the name also of the defendant’s at¬ 
torney. Vide Rules and Orders of B. R. mid C. B. 83. 110. 

To which book the plaintirt’or liis attorney may resort, to inquire of 
the suUlcicncy of the bail. Vide Rules ami Orders of B. R. and C. B.* 
83. 110. 

But in C. B. a copy of the writ, whereon bail is required, must be 
written on parchment, and upon that the recognizance of bail engrossed. 
Vide Rules and Orders of C. B. 108. 

And the plaintilF may except to (lie bail within 20 days after its 
being transmitted, and notice to him or his attorney of the taking. 
Vide Rules and Orders of B. R. and C. B. 83. 110. 

And upon exception, tlie iletendant must put in better bail, or 
the bail given must justify themselves iii court by aflitlavit in court, 
or taken before a judge, or before the commissioner who took the 
bail. Vide Rules and Orders of B. 11. and C. B. 83. 110. 

(G) Cfje mannec of tnfeing balL 

(G 1.) In criminal cases. 

In the case of felony, the bail shall be bound by recognizance, 
each in a sum certain (m), and the principal in double, that the prin¬ 
cipal appear at the next sessions, or gaol-delivery, &c. Et ultra qui~ 
libet eorum corpus pro corpora. 4 Inst. 178. 

If a prisoner be brought up upon a capias and cepi corpus returned, 
the bail shall be, that he appear dc die in diem el de termino in ter- 
minum quousque placitum terminetur ct quilibet corpus pro corpore. 
4 Inst. 179. 1 Bui. 45. 

But if the prisoner be bailed before the return of the writ, the bail 
shall be only bound in a sum certain, and not corpus pro carpmr. 
R. I Bui. 45. 

Bail for striking in Westminster*hall sedente curia^ shall be body for 
body. (») 1 Lev. 106. 

What bail will be sufficient. Vide post, (K 1, kc.) (o) 

Bail in an appeal. Vide Appeal, (F—G 4. 6. 9 ) 

(G ii.) In civil actions. 

In personal actions the sheriff, &c. on an arrest shall take bail by obli¬ 
gation (p) in a reasonable sum, for the appearance of the defendant at 
the return of the process. 

Who 


(»0 The 8t. S G. 2. c. 19. s. 2. is not satisfied by each of the sureties becoming bound 
in 25/. each. sT. R. 217. 

(n) The meaning of which terra is not that if the principal abscond, they are liable 
to tne same pnniwinent that he would have suflered: they are only liable to be 
amerced. Str. 2ii. 

(o) 1 . In criminal cases, no justification is requisite; the bail therefore is absolute 
in the first instance. 2 Blk. 1110. — 2. Nor is any precise time fixed for giving notice 
of bail. Ibid. 

(p) 1. The St. 23 H. 6. c. 9. requires a security by bond or obligation. — 2. There¬ 
fore an agreement in writing made by a third person with the shcrifl'’s officer, to put 
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Who shall be sufficient sureties. Vide post, (K 2.) 

How an appearance shall be enforced. Vide in Pleader, (B 3.) 

And a bond, to appear at the return of the writ, ought strictly to 
pursue the writ (y); otherwise, it is void, if there be a material (r) vari¬ 
ance. R. 1 Vent. 233, 4. 2 Jon. 46, 138. Vide Pleader, (W 25.) 

._ ^ 

in good bail for the defendant at the return of the writ, or surrender his body to the 
officer, or pay the debt and costs, is void. 1 T. R. 418.—3. So is an attorney’s 
undertaking td the officer for defendant’s appearance. 7 T. R. 109. 9 Smith, .59. — 

4. Or to give a bail-bond to the sheriff in due time. 4 East, 568. — .5. The statute 
however only speaks of obligations given to the sheriff; and does not extend to such 
as are given to the party; therefore an undertaking by the defendant’s attorney with 
the plaintiff, for defendant’s appearance, is good, and will be enforced by attachment. 

1 T. R. 418. 422. 4 East, 569. 2 Smith, 53. — 6. In the above cases then (where 
the security is void), if bail above be not «luly put in, the sheriff is liable to an action 
for an escape. — 7. Nor will the court relieve him by permitting him afterwards to put 
in and justify bail. 7 T. R. 109. — 8. Or to surrender. 2 Mars. 261. 4M. &S.397. 

— 9. Nor after the plaintiff has recovered against the sheriff for the escape, will the 

court proceed summarily against the attorney, to make him pay the debt and costs for 
his breach of faith. 4 East, 568. 2 Smith, 52.— 10. Nor can the sheriff or his officer 

sue defendant for money paid when discharged without a bail-bond, and they, from 
his non-appearance, compelled to pay debt and costs. 8 East, 171. Peake, N.P.C. 
143. 1 Esp. .isj.— 11. The bond must be made to the sheriff. Dyer, 119, 20. 

10 Rep. 100 . Cro. Eliz. 800. \V. Jones, l. 58. Palm. 578. 2 Lev. 123. Fort. 371. 

— 12 . And by his name of office. Ibid. Tidd, 228. — 1.5. By 4.5 G. 3. c. 46. persons 
arrested upon mesne process may, in lieu of bail to the sheriff ^‘posit in his hands, by 
delivering to him, his under sheriff^ or officer to be by him appointed for that purpose, 
the sum indorsed upon the writ, and 10/. for costs; to be paid by sheriff into court; 
and repaid to defcmiant on his perfecting bail; or on his neglect, then to plaintiff. 

14, On payment of money to sheriff’on arrest, it will he presumed to have been paid 
under this statute, unless a discharge, or some iwiknowledgmcnt in writing, be giv'cn 
to defendant for debt and costs. 1 Smith, 127-— 15. And where dciiosit is by third 
person, repayment, on bail being perfected, will be made to him. l Smith, 1-5.— 

16. Defendant having put in, but not perfected bail above, and rendered m their dis¬ 
charge, is entitled to repayment. 3 M. & S. 283. 4 Taunt. 669.17. If defendant, 
being arrested by a wrong name, pay the deposit, without prejudice, payment to 
plaintiffj on defendant’s omission to put in and perfect bail, will not ue ordcrwl. 

5 Taunt. 62.5. — 18. Making this deposit cannot, in pleading, be described as giving 
bail. 4 Camp. 213. 1 Stark. 48. 

(q) 1. The bond must be conditioned for defendant’s appearance at the return of the 

writ, and for that only. Cro. Eliz, 862, 4 Bac. Abr. 462. — 2. Therefore it is void 
if single without any condition at all. Dyer, 119, 20. lo Rep. 100. Cro. Eliz. 800. 
W. Jones, 138. Palm. 378. 2 Lev. 12.5, Fort. 371. — 3. Or with an impossible con¬ 
dition. 3 Lev. 74. 1 Str. 399. Fort. 363. 2 T. R. 569.-4. Or the condition be 

not for the defendant’s appearance. D^’er, 119,20. 10 Rcp.,100, Cro. Eliz. 800 . 
W. Jones, 138. Palm. 378. 2 Lev. 123, Fort. 371 . —5. Or be for tliat and some¬ 
thing else. Ibid. — 6. So if executed before the condition filled up. 3 Camp. 181.— 
7. And where the objection is apparent upon the declai’ation, or upon oyer, defendant 
may demur, or move in arrest of judgment. 2 T, R. 569. — 8. Where st arises from 
extrinsic circumstances, these may be pleaded specially. Ibid.— 9. Or vdierc it*Js 
that bond was executed after return of writ, may be insisted upon under the plea of 
non est factum. 4 M. & S. 338, 

(r) 1. In tlie condition of a bail-bond it is sufficient to state, the time and plucc or 

appearance, and names of the parties; all other allegations are surpliisime, arid there¬ 
fore, though mistatements, will not prejudice, 6 T. R. 702. — 2. So if the bond be, 
in its essential parts, substantially good, it cannot be avoided for any trifling informality, 
or variance of the condition from the writ, in the description of the plea, or of the 
time, or place, of appearance. — 3. Thus, where the writ was to answer the plaintiff in 
a plea ofdebt for 320/. or in a plea of trespass with an ac etinm, and the condition 
was to answer the plaintiff in a plea of debt or trespass genrraify, or without mention¬ 
ing the plea at all, the variances were held immaterial. Cro. Jac. 286. 2 Lev. 123. 

S Show. SI. T. Jon. 137, 8, 6 Mod. 122. 10 Mod. 327. Atkinson v. Saunderson, 
Tidd, 229. n. Sed vide 2 Lev. 177. — 4. So where sheriff upon an original writ m a 
plea of trespass on the case on promises, took a bail-bond conditioned for the defend- 

VoL. II. C 


18 BAIL. 

At the return of the process, the defendant shall give bail to tlie ac" 
tion. 

If common bail is sufficient, he only files it; for it is no bail ’till filing. 
Pr. Reg. 73. 

If special bail be required, the plaintiff may enter a ne recipiatur with 
the philizer, with whom the bail shall be filed. C. Att. 45. 

If special bail be given in B. R. the bail are bound by the recogni¬ 
zance, (but not in a sum certain (s), that if judgment be given, andtlie 
defendant do not pay the condemnation, nor render himself to prison, 
tunc th’bituni rempcralum sit against the bail, See. 2 Cro. 450. {t) 

But in C. B. the bail is bound in a sum certain, to the value of the 
debt or damages in the writ {u). 2 Cro. 645. Cro. Car. 481. (t) 

Yet the defendant himself need not bo bound with his bail. R. 
1 Sal. 3. {if) 

In an account before auditors, the defendant shall be bailed, and tlie 
bail bound, that the defendant appear de die in diem before the auditors, 
and afterwards in court, and if he be found in arrear, that ho pay, or 
render liimsclf. Lut 49. 60. Cro. El. 82. Vide in Acconipt, (E 8.) 

11' an action be removal by habeas corpus into C. B. the bail shall be 


ant’s appearance, to answer tlic plaintiff in a plea of trespass, the court held it vali<t. 
6 T. R. 702. — 5. So where the writ in trespass was to appear before tlic lord the king 
at Westminster, and the condition was to appear before the justices of the king’s 
bench at Westminster. 2 Lev. ISO. T. Jon. <16. 2 Vent. 237. — 6. So where the 
writ, by original, was returnable lieforc the lord the kin^, wheresoever he shall then be 
ill England, and the words wheresoever, &c. were omitted in the condition. 2 Str. 
1155 — 7. So where the condition, in an action by original, was for appearance before 
the king at Westminster, n East, 55. — 8. But a comlition for appearance before his 
said .majesty at Westminster, is a fatal variance where writ is returnable before bis 
majesty’s justices of the bencli, at Westminster. 2 Mars. 258. 6 Taunt. 551.— 
9. And by the allegation, " his majesty’s court of the beach at V/cstininster,” the 
common bench must be intended. 3 M. & S. 166. 

(s) 1. That is in suits by bill. — 2. In suits by original, the recognizance is taken in 
a penalty or sum certain, being double the amount of the sum sworn to. Tryc, 121,2. 
— 5. Or one thousand pounds beyond that sum, if it exceed one thousand pounds. 
R. M. 51 G. 3. K. B. 13 East, 62.. 

(t) 2 Bulst. 232. Cro.Jac. 645. Cro. Car. 481. 2 Salk. 564, 

(«) Where defendant is held to bail under a judge’s order, the recognizance must 
be taken in double tlic sum expressed in the order, l B. & P. 205. 

(x) 1. In the exchetpicr, as in the other courts, if the debt sworn to exceeds one 
thousand pounds, the recognizance shall he in one thousand jiouiuls beyond that sum. 
M. 51 G.3. Wightw. U5. — 2. Previous to which regulation, and where the sum 
sworn to wa& large, the court have permitted more than two bail to be put in. Wightw. 
110. — 3. Accordingly three bail were allowed to justify. Forrest, l.TS. — 4. But re¬ 
fused. 2 Blk. 1122. — 5, Notice that A, B. and C. or two of them will justify, bad in 
K. B., secus in C. P. Loffl. 26. 2 Blk. 1122. — 6. Notice of three bail good. Id. 252. — 
7. A recognizance given for one of two joint defendants, drawn upas in a cause against 
himself alone, is a nullity. 1 M. & S, 199. — 8. A recognizance of bail given in an 
action against two, in case the said C. and D. should happen to be condemned, is for¬ 
feited by the condemnation of either. 4 M. & S. 33. — 9. The validity of a recogni¬ 
zance duly ^ven, docs not depend upon the affidavits of sufficienc}'. 5 Taunt. 663. — 
(O. When u recognizance of bail in C. B. is put in suit in the exchequer, the plaintiff 
can have no advantage which he would not have had in the former court. 1 Anst, 47. 

(^) 1. Formerly the defendant in the C. P. might have entered into the recognizance 
of Itoil himself, and in that case he was bouiui in double the sum sworn to, and each 
of the bail in tho single sum only. R. lo Mar. 5 W. & M. s. 1. 1 £. & P. 206, 7.— 
2 . But now he cannot; and the bail shall each of them enter into a recognizance in 
double the sum sworn to, or one thousand pounds beyond that sum, if it exceed one 
thousand pounds. R. E. 36 G. 3. 1 B. & P. 530. M. 51 G.3. 3 Taunt.341. 

12 bound. 


When bail shall belled. 19 


bound, that the defendant appear upon eight days notice and plead, and 
if he be condemned, that he satisfy, or render himself, &c. 2 Cro. 97. 

Vide post, (H—I.) 

How bail shall be given in an awlita qxterela. Vide Audita Querela, 


(E4..) 

• By the st. 3 Jac. 8. in error of a judgment in debt on a single Imnd, 
or bond for payment of money, or in debt for rent, or any contract, 
no execution sliall be stayed, unless the defendant be bound with two 
sidficient sureties in a recognizance of double the sum recovered, to pro¬ 
secute the error with effect, and if judgment be affirmed, to pay tlie debt, 
damages, and costs of the former judgment, and also the damages and 
costs to be awarded for delay of execution. 

And by the st. 13 Car. 2. 2. and 16 & 17 Car. 2. 8. in error in other 
actions. Vide for this in Pleader, (3 B 12.) 

But if the plaintiff in error was in execution, tlie bail shall not be 
bound, that he render himself again in execution. K. Dy. 193. in 
marg. R. 3 Leo. 113. 

Bail cannot be for part of a debt, but it shall be for the whole. 1 Bui. 


And if it be for the execution only, it shall be amended, and made 
bail for the judgment as well as the execution. R. 1 Bui. 107. 2 Cro. 
272. 

If bail for one defendant be in Michaelmas term, for another in Hil¬ 
lary, it shall be amended, and made of the same term; for the plaintiff 
cannot proceed upon a joint action against two defendants, upon bail 
filed in several terms. Lat. 183. 

Vide ante, (F 10.) 


(H) CBlien fjail jifiaU be ffleb. 

By the st. 5 & 6 W. fe M. 21 (s) common bail shall be filed (a) with¬ 
in eight days [b) after the return of the process, upon pain of 5l. for 
whicfi judgment and execution shall be immediately awarded. 

And the defendant docs not appear, ’till he files common, or spe¬ 
cial (c) bail. Vitlc in Pleader, (B 1.) (rf) ‘ 

And 


(z) 5 C/, c« 27. 8. J. 

(«) 1. In K. B. they arc entered upon a niece of parchment,^ called a bail-piece. 
'I'idd. 245. — 2. Wliich is stamped with a half-crown stamp. 4« G. 5. c. 14!). 5.5 (j. 3 . 

184. —.5. And filed with the clerk of the coinnion hails; who required to mark 
I he hail-picccs numerically as they are received. R. E. SO O. -“j. 3 T. R. CCO. 

4. In C. B. the appearance is entered with the filacer upon .a jjracijK ol appearance. 
heiiiR made out and delivered to him, on unstampcil paper, which he enters in a book 

for that purpose. Imp. C. B. 216‘. ...... . i 

(h) I. Wliich in K. B. are reckoned exclusively j and Sunday is not accounted as 
one of them. 1 Burr. .56. Tidd. 245. — 2. In proceedings by “f*"’ 

reckoned, not from the return day, but the qwirto die potl. Imp. K. B. 59-. S, In 
G. B. they arc reckoned from the return day, not from Xho quarto dte post. Imp. 
C\B. 216, 17. Pr. Reg. 32. Tidd. 246. _ , 

(r, 1. Bail above arc in general put in at or within a certain number ol days alter 
the return of the writ; but may be put in before for the purpose of surrendenng de¬ 
fendant. 8 T. R. 456. Barnes, 81. 8.3. —2. And where he is in custody, they are 
allowed for liberating 
Hill V. Staunton, 

Middlesex, special bail should be put 

‘ C 2 county. 
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And ’till he appears in B. R. or a committilur be entered upon tiie 
roll, the plaintiff cannot declare against him. Vide ibidem. 

Nor, in C. B. ’till he files bail, or be brought into court by habeas 
corpus. Vide ibidem. 

And by the course in C. B. where the action is removed by habeas 
corpus, bail shall be given before the action be depending in couit. 
2 Cro. 97, 98. 

And if common bail be not filed, tlie attorney shall be punished. 1 
Rol. 372. 

And upon motion it may be entered, though the attorney be dead. 
1 Rol. 372. 

If common bail be not filed in eight days, upon producing the writ 
and return, and a certificate, that it was not filed, tliere shall be judg¬ 
ment for the 5Z. without more, visi^ &c. 5 Mod. 392. 

Yet if bail be filed in B. K. the last day of the term in which the bill 
is filed, it is good. R. Hob. 70. I Rol. 333. A. 2 Cro. 384. 

And if no bail be filed, it is not error. R. Hob. 264, ,5. R. cont. 
Cro. El. 894. 11. acc. 2 Cro. 568. R. cont. Mo. 694. Semb. cont. 

Cro. £1. 223. 

If bail be filed in one term, and anotlicr added the next term, it shall 
be bail only of the last term. 1 Sal. 100. 

Bail in an action upon an arrest shall be entered and filed in the 
office of the philizer, by whom the process was inatle. Comp. Att 45. 

Bail upon an habeas corpus,' or wi-it of privilege, shall be entered in 
tlie prothonotary’s office, fi'om which the habeas corpus, or writ of pri- 
lege issued. Comp. Alt. 45. 

Vide ante, (F 10.) 


(1) 15 ai! in an habeas corpus. 


Bail upon an habeas corpus shall be before declaration. R. 2 Cro. 
97. 


county, within six da 3 's after the return of the process. R. M. 8 Ann. 1. K.B. ; former 
rule n VV. .'5. reg.2. K. B.— 4. Or t/ttatio tlie pod hy Original. 4 T. U. .377.— 

5. And if either the fourth or sixth day fall on a Sunday, the defendant has all the 

Monday following to put in bail. R. M. 8 Ann. l. (b) K. B. 2 Str. 782. 914 . — a. But 
excepting Sunday, bail above may be put in on a Jirs mm juridinis, as on the second 
of February, which is consi«lerod as a day for such business as is trans.ncfed at a judge’s 
chambers. 5 T. R. 170. — 7. In the C. B. upon process returnable the first return of 
the term, special bail should be put in within four days, in London or Middlesex, or 
in any other city or county within eiglit days after the appearance daj', or quarto die 
post of the return of the process, exclusive of the day on which it is returnable. 

S H. BI. 276.—8. But on process returnable the second or any other subsequent 

return of the term, special bail should be put in within four days in London or Mid¬ 
dlesex, or in any other city or county within eight days exclusive after the return of 
the process, or day upon which it is actually made ’rcturniihle. White v. Girdlcr, 
Tidd, 245. n. Imp. C. P. 196, 7. R. T. 30 G. a. C. P. Imp. C. P. ) 73. 188. 196, 7 . 
— 9. And in either court, if any farther time be required, for putting in hail, it may 
be obtained by taking out a summons for that purpose; and the judge will make an 
order, upon the terms of putting the plaintiff in the same state as lie wouhl have been 
in if bail had been put in in due time. Tidd. 245. 

(d) 1. Common bail are particularly required in ejectment, for the casual ejector. 
R.’r. 14 Car, 2. R. M. 33 Car. 2. — 2. And to authorize judgments by warrant of 
attorney, default, or non sum informatus. R. H. 1 W, & M. R. T. 4 W. & M. 
Tidd. 244. 
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Wtuit bail shall be sufficient. 

If there be an habeas cotsjius to an inferior court in London, or within 
five miles, to remove, a cause, tlie tlelendant ought, within four days after 
allowance of the writ, to give notice to the piainliiF, or his attorney, or 
such as enters the plaint, in writing, of the names and additions of the 
b^iil, and before wlnit judge, and when it will be olFcrcd. Vide Rules 
and Orders of C. B. 16. ' 

If the plaintiff or his attorney cannot be found, the notice shall be 
to the chief clerk in the inferior court, or his deputy; and there shall 
be an affidavit of this, before the bail be taken. Vide Rules and Orders 
of C. B. 16. 

If there be no exception to the bail within 28 days after tender, upon 
an affidavit of notice, it sliall be filed. 1 Sal. 98. Vide Rules and Or> 
ders of C. B. 16. which mentions 20 days. 

And if it be not filed within four days after the 28, upon a certificate 
thereof^ a procedendo shall be granted. Vide Rules and Orders of 
C. B. 16. 

Ami where the habeas corpus is rciturnable immcdiale^ there shall be 
a procedendo, if bail be not given within eight days. Vide Rules and 
Orders of C. B. 16. 

An habeas corpus to tlic courts of London, or other inferior court 
within five miles, may be returnable immediate. Comp. Att. 46. Vide 
Rules and Orders of C. B. 15. 

So, in all removals by habeas corpus, bail shall be given, if there was 
bail in the inferior court. Mod. Ca. 242. 1 Sal. 98. 

So an executor, who has found bail in an inferior court, shall find 
bail, but not to pay the condenuiation, but for appearance only, if the 
plaintiff declares within two terms. 1 Sal. 98. 

But the bail in an inferior court will be good in a superior; for the 
party might have excepted to it there; except in London. 1 Sal. 97. 

So an executor may be excused without bail, though the removal be 
by habeas corpus. Semb. 1 Sal. 98. 101. 

Or, if the cause of action in the inferior court be vexatious. Semb. 
per Holt, 1 Sal. 101. But this is cause for diminution of the sum in 
which the bail are bound, not for excusing bail. 1 Sal. 102. 

So, ii'bail is not given in eight days after the habeas corj)Us allowed, 
a procedendo shall be awarded by the barons at any time before bail. 

Xail in an Jiudila querela.—Vide Audita Querela. (E4.) 
(K) COIiat bail ^ijall be siifiKcient. 

(K i.) In criminal cases. 

In criminal cases, the bail shall be in a sum certain, or corpus pro 
corpore. Hal. P. C. 97. 

By the st. W. 1. 15. that shall be sufficient bail (c), for which the 
sheriff will answer. 

And therefore, there ought to be two at least. H. P. C. 97. But 
usually there arc four. Pr. Reg. 68. (ff) 


(e) Defendant's attorney may be liis bail. Dougl. 467. n. 

(/) As in felony; though it is in the discretion of the court to take fewer 
think them sufficient. Lofi'e, 29,30. 
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And in felony they shall be subsidy-men. H. P. C. 97* 

And the sum shall be 40Z. at least. H. F. C. 97. 

But a justice of peace may take money, as a pledge for the surety of 
the peace. Cro. Car. 446. 

• 

(K 2.) In civil actions. 

By the st. 23 H. 6. 10. the sheriff, &c. shall let to bail, upon reason¬ 
able sureties of sufficient persons, having sufficient in the same county. 

And therefore, the sheriff shdl take sufficient sureties for his indem¬ 
nity. Cro. El. 624. 

Yet if he takes only one surety, it is good. Per Poph. Cro. El. 624. 
R. Cro. El. 672. 808. 852. 862. Cro. Car. 446. (g) 

And if the bail swear that they are sufficient, and afterwards confess 
that they were not so in court, they shall be put in the pillory. Cro. 
Car. 146. 

So, if the sheriff takes bailj who has notliing within the county; it is 
at his peril, and tire bail stands. R. Cro. El. 808. 852. 862. 

So bail, given to the sheriff, will be (//) sufficient bail (^■) to the action. 
1 Sal. 97. 

The 


C^) 1. 10 Rep. loo. 7 Taunt. 28. — 2. In like manner, a replevin bond executed 
by one surety, is nevertheless available against him. 2 Mars. 3.52. 7 Taunt. 28. 

(A) 1. In K. B. if bail to the sherifl' become bail above, plaintiif is not at liberty to 
except to them, after he has takcti an assignment of the bail bond. 7 Mod. 62. 117. 
6 Mod. 122. II. M. 8 Ann. rcg. 1. (c). R. G. 5 G. 2. reg. 1. (a). K. B. — 2. But if 
exception be taken to the bail, before the bond is assigned, they arc bound to justify, 
notwithstanding such assignment. 11 East, 321. — 3. In C. B. it is a rule, that in all 
cases where bail bonds shall be taken, and the same bail is put in above, the plaintiiT 
may excimt against such bail. R. M. 6 G. 2. reg. 2. C. P. Barnes, C3. 2 Wils. 6. 

(i) 1. The general qualification of bail above is, that they should be housekeepers, 
or freeholders; and respectively wdrth double the sum sworn to, or looo/. beyond that 
sura if it exceed l OOO/., after payment of all their debts. Tidd. 250. — 2. But provided 
they are housekeepers, the rent of their houses is immaterial, though it be under lol. 
Lofft, 148. — 3. Nor is it necessary that they should have been assessed to the poor’s 
rate. Id. 328. And a person occupying a house for a limited period, for which he 
pays neither rent nor taxes, is good bail. 2 Price, 8. — 4. Anti in C. B. the plaintiff 
may waive the qualification of the bail, being housekeepers or freeholders. 5 Taunt. 
174. — 5. It is also a general rule, in both courts, that no attorney shall be bail in any 
action or suit depending therein. II. M. 1(554. s. 1. R. M. 14 G. 2. rcg. 1. K. B. 
R. T. 24 Eliz. s. 8. R. M. 1654. s. J. R. M. G G. 2. reg. 5. C. P. — 6. Nor their 
clerks. Cowp. 828. Dougl. 466. Mason v. Caswell, Tidd. 251. n. 2 East, 182. 
Vide 1 H. B. 76. 2 H. B. 349. 1 B. & P. 356. 2 B. & P. 49. 564. 1 Taunt. 162. 

164. — 7. But an attorney, or his clerk, has liccn allowed to become bail, in order to 
surrender defendant immediately, without justification. Tidd. 251. 2 BIk. 1180. — 
8. So no person indemnified by defendant’s attorney shall be bail. R. H. 17 G. 3. 
C. B. 1 B. & P. 103. Preston v. Bindley, Tidd. 251. n. •— 9. Though indemnity from 
another person is no objection. 1 B. & P. 21.— 10. So no shcrifl'’s officer, bailiff^ or 
other person concerned in the execution of process, shall in cither court be permitted 
to be bail. R. M. 14 G. 2. rcg. 2. K. B. 2 Str. 890. 1 Barn. 417. Lofft, 153. 

R. M. 6 G. 2. reg. 7. C. P. 2 Blk. 799, 2 B. & P. 150. — 11. A rule that has been 
applied to the keeper of the Poultry Compter. Dougl. 466. — 12. And Morshulsca 
court officers. Tidd. 251.^— 13. But it is not a sufficient ground for rejecting a person 
as bail, in C. D., that he is described to be of A. in the county of B. gaoUheeper, 
2 B. & P. ISO. —14. If a person who, by the rules of the court, is not permitted to 
become bail, is put into the liail-piecc, and not excepted to, the plaintiff in the king’s 
bench cannot take an assignment of the bail bond and proceed upon it, as if no bail 
had been put in. Dougl. 466. 2 East, 181. — JS. But in C. B. if an attorney be jiut 
in as bail, even though another person be afterwards added in bis stead, the plaintiff 


What bail shall be sufficient. ^3 

The court may Dcoept money deposited, in lieu of bail. Pr. Hec. 

66. ik) ^ 

But an infant shall not be accepted for bail. Pr. Reg. 68. 

Nor a person who claims privilege; as, a tipstaff' in chancery. 1 Sid. 

. 68 . (/) 

(K 3.) When common bail. 

The sum in bail, taken upon the st. 23 H. 6. 10. shall be pro¬ 
portioned to the cause of action. 1 Mod. 16. 

By the st. 13 Car. 2. 2. the bail tor appearance shall not be 
bound in a penalty above 40/. if tlie cjiusc of action be not particularly 
expressed. 

Before that, it might be to any sum the sheriff pleased. 11. 2 Cro. 
286. 

And upon appearance, common bail shall be taken, unless the debt 
be above 10/. Pr. Reg. 72. 

Or, in debt of a greater value, if the defendant be not taken, but 
surrenders himself upon the exigent. 3al. 496. 

Or, xippears upon a summons, attachment, or distress. 1 Mod. 236. 

Or, upon a supetsedeas quia improvide. 

So, by the st. 12 Geo. 29. {m) in any process, where the cause of ac¬ 
tion amounts not to the 10/. (») iiiul in inferior courts, where it amounts 
not to 40.S. 

Or, if it amounts to more, if there be no (o) affidavit (p) of the cause 
of action. 

So 


may treat the bail a.s a nullity, and take an assignment uf the bail bond, or proceed 
against the sheriHI 1 B. & P.SSd. 2 fi. & P. .5(>4. 1 Taunt, ise. 1C4. Jackson v. 
llillas, Tidd. 2.S2. —16. If however the plaintiil'except to the added bail, who there¬ 
upon justifies without opposition, the court will not set aside the rule uf allowance. 

1 Taunt. 162.— 17. Foreigners arc not admitted to be bail, merely in respect of pro¬ 
perty abroad, not liable to the process of the court. 4 Burr. 2526, 7. Lofft, 34, 147. 
Vide 2 Blk. 1323.— 18. Bail may justify in respect of personal property (money) in 
England, and real property (a house) abroad. 4 M. & S. 173. — 19. so a native of En¬ 
gland in respect of property partly at home and jiartly abroad. Id. 371. — 20. Secus, if 
wholly abroad. Ibid. Forrest, 138. Vide 1 Blk. 444. 2 Blk. 957. 1323. 

I. 1 Taunt. 425. — 2. Vide supra, p. 17. n. (p) 
il) Nor in C. B. can a peer or member of parliament. 4 Taunt. 249. 2 Mars. 232. 
(w) 1. Amended by 5 G. 2. c. 27. — 2. Made perpetual by 21 G. 2. c. 3. — 3. And 
extended to inferior courts by 19 G. 3. c. 70—4. 

(;i) 1. By 51 G. 3. c. 124, no person shall be held to special bail, upon any process, 
issuing out uf any court, where the cause of action shall not have originally amounted 
to the sum of fiiteen pounds or upwards, exclusive of any costs, charges, or cxpenccs, 
that may have been incurred, recovered, or become chargeable in or about the suing 
for or recovering the same, or any part thereof, except where the cause of such action 
shall arise or be maintainable upon or by virtue of any bill of exchange or promissory 
note, when the parly may be held to bail the same as before the act. — 2. Which 
statute does not avoid the proceedings where plaintiff arrests for fifteen pounds, and 
recovers less. 7. Taunt. 435. 1 B. Moore, 131. — 3. By 11 & 12. W. 3. c. 9, no 
sheriff shall hold any person to special bail, in Wales or the counties palatine, upon any 
\tToces,% istmng ovt of the courts ed Westminster, unless an affidavit be first made and 
filed of the cause of action, and that the same is tuxtity pounds and upwards; nor 
shall bail be taken for more than the single sum expressed in the i^davit. 

(o) 1. But the statutes, except the limitation of tne sum for which bail may be de¬ 
manded, BTC not restrictive of any authority antecedently exercised by the courts, in 
respect to the holding to bail, but only of the act of the plaintiffi 8 East, 370. — 2. 
And as that authority was to receive affidavits sworn out of England, and verified here, 
for the purpose of making orders thereon to hold defendants to special bail. 8. Mod 
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32*. Barnea, 466. sed vide Str. 1209 . 2 Burr. 655. — 3. So this practice haa ob¬ 

tained since. 8 East, .764. — 4. And by the same reason, court or judge may order 
special bsul in actions for unliquidated damages. Tidd, 167, 8. 

(p) 1. The affidavit may be made by the plaintiiT, his wife, or a third person. 1 Wils. 
339. 1 B & P. 1. — 2. And by one or by several persons. — 3. The affirmation of a 

J uaker is sufficient to hold to bail. Cowp. 3f>2; and see Willes, 292 n.— 4. And in 
;.B., an affidavit by a third person need not state any connexion between the depo¬ 
nent and the plaintiiT. 1 B. & P. 1. 4 Taunt. 231. 5. But the affidavit or affirmation 
must be made by some person legally competent to be a witness, and therefore is bad 
if made by one convicted of any infamous crime. 5 Mod. 74. 2 Salk. 461. Barnes, 79. 
Pr. Reg. 49. Str. 1148. 2 Wils. 225. Sed vide Barnes, 116.—6. The time, place of 
abode, and addition of every person making tho affidavit must be inserted therein. 
II. M. IS Car. 2. K. B. 1, East, IS. 330. 4 Taunt. 154. Vide 6 Taunt. 73. — 7. In 
K. B. however deponent may be described as “ of the city of London, merchant.*' 
3 M. & S. le.S. — 8. So “ gentleman of Chelsea,” is sufficient. 2 M. & S. 475. — 
9. And in C. B. the addition of “ manufacturer” will do. 3 B. & P. 550. — 10. But 
K. B. will not try the real place of plaintiff’s abode upon affidavits. Tidd. 182. n.— 
11. Nor need defendant’s addition or description be inserted. Ibid. —12. Plaintiff’s 
clerk being the deponent may state his place of abode to be the office where he is em¬ 
ployed the greater part of the day, though at night he sleep at another place. 1 M. & S. 
103. — 13. And a foreigner whose general residence is abroad, and who only landed 
here for a temporary purpose, may properly describe his place of abode to be in his own 
country, and-not at the place where the affidavit was sworn. 3 East, 154.—14. So 
where a deponent had been a few days before discharged out of prison, but by per¬ 
mission had still continued to lodge there at night, having no other place of residence, 
bis describing himself bonu Jide us late of such a prison is well. 11 East, 52S. — 15. But 
a deponent who has left one place of residence and resides at another, cannot regularly 
describe himself as late of the former. Ibid.— 16. The affidavit may be sworn before 
a judge, or commissioner of the court, authorized to take affidavits, by virtue of the 
statute 29 Cim. 2 . c. 5. or else before the officer who issues the process, or his deputy. 
12 G. 1. c. 29.— 17 . And it may be sworn before a commissioner, although he be con¬ 
cerned as nttorne^r for the plaintiffi R. £. 15 G.2. reg. 2 , K. B. R. E. 13 G. 2 . C.P. 
— 18. But a special capias issued upon an affidavit sworn at the bill of Middlesex 
office, is irregular. 1 M. & S. 230, — 19. There being no action depending in court, 
at tlic time when the affidavit is made, it ought not regularly to be entitled in a cause. 
— 20. And in one case, K. B. discharged the defendant out of custody on coinnion 
bail, upon account of its being so entitled. 6 T. R. 640. Et vide Say. Ren. 218.— 
21. But in a subsequent case, they thought, that as the practice hud obtained so long 
of adding a title to affidavits of this kiud, it would be too much to determine, that 
such practice had been erroneous. 7 T. R. 321. — 22. A rule of K. B., however, has 
since been made, that affidavits of any cause of action, before process sued out to hold 
defendants t« bail, be not entitled in any cause, nor read, it filed, 7 T. R. 454. — 
23. And in C. B., if an affidavit to hold to bail lie entitled in u cause, it is bad ; and 
defendant will be discharged on a common appearance. 1 B. & P. 36. 227. — 24. It 
need not be entitled as of the court. 7 T.R. 451.— 25. But in K. B., if it be nut so 
entitled, but onUr subscribed with the words “ by the court,” at the bottom of the ju¬ 
rat, it is not sumcient. 3 M. & S. 157. — 26. Though where the name of one of the 
judges of that court is affixed to the affidavit, it will entitle the party to read it, as 
sworn in court. Id 157, 8. 13 East, 189. Sed vide 1 B.& P. 271. — 27. An affi¬ 
davit made abroad, out of the king’s dominions, is put iqioii the same footing as an 
affidavit sworn in Scotland or Ireland, which, though not sufficient of itself to autho¬ 
rize an arrest, will lie a good ground for applying to the court or a judge, for an order 
to hold the defendant to special bail. 8 East, 364. — 28. Such an affidavit, however, 
ought to contain all the requisites that arc essential to affidavits for holding to bail in 
England; and therefore it was deemed necessary to state in an affidavit made in Ire¬ 
land, for the purpose of arresting the defendant in this country, that he had not made 
a tender in bank notes. 7 T. R. 376. 1 B. & P. 132 — 29. It has been said, that 
where an affidavit of debt is made in Scotland or Ireland, the party verifying it must 
swear, “ that it was made by the plaintifi'; that the hand-writing subscribed thereto 
is of bis own hand-writing; that the said affidavit was made and taken before a magis¬ 
trate who, deponent believes, had competent authority to administer an oath; and 
that the hand-writing of the person subscribing the said affidavit, is the hand-writing 
of such magistrate. 1 Scllon. Prac. 107. 1 Lee, Pr.Dict. 18. — 30. But in practice 
it is deemed sufficient, where the affidavit of debt is made in Scotland or Ireland, to 
swear to the hand-writing of the judge before whom it was made. — 31. And accord¬ 
ingly, where an affidavit of debt contained no place in the jurat, but purported to be 
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sworn before tlie C. Jf. of K. B. in Ireland, and to be signed by him, and such limatuiw 
was veti&ed by affidavit here; held, that it was a sufficient foundation for a jiu%c*s or¬ 
der. 1 M. & S. 302. — 33. Though if an affidavit of debt be made abroad, nut of the 
king’s dominions, it is usual to swear to the Other circumstances before stated. 7 T. li. 
25J. Haydon V. Federici. Tidd, 185. n. 8 East, 364.— 33. The affidavit roust be 
direct and positive, that the plaintiff has a subsisting cause of action; and therefore, 
,if it be merely by way of argument, or reference to books or accounts, &c. or as the 
party making it believes, it will not in general be sufficient. 2 Str. 1157. 1209. 1219. 
1226. 1270. 1 Wils. 121. 231. 279. 339. Say. llcp. 59. 2 Burr. 655. 3 Burr. 1 447. 

1687. 4 Burr. 2126. Brown v. Phepoe, Tidd, 185. n. iT. 11.716. 2 T. R. 55. 

3 T. R. 575. 5 T. R. 364. Barnes, 87. Sed vide 3 Wils. 154. 2 Blk. 740. — 34. But 
an affidavit that defendant is indebted as plaintiff computes it, is good. 2 Burr. 1032. 
Sed vide 1 T. R. 717. — 35. And where plaintiff sues as executor or administrator, 
or as assignee of a bankrupt, it is sufficient for him, (or for a clerk of the testator. 

Etherington V. -, Tidd, 185. n.) to swear that defendant is indebted, as app<;ars 

by books, and as he verily believes. 4 Burr. 1992.2283. Brown v. Phepoe, Tidd, 
185.n. iT.R. 83. 4T.R.176. 8T.R.419,20. 2 B. & P. 298. — .36. But oven 
in that case, a mere reference to books, &c. unsupported by the party’s belief, is not 
sufficient. 2 Str. 1219. 1 T.R. 83. — 37. So an affidavit by an executor of a debt 
due to bis testator, as appears from a statement made from tlie testator’s books, by an 
accountant employed by the deponent, is bad. 1 Price, 402. — 38. A co-assignee of a 
debt, arising out of bUis of exchange in his own [lossession, may sue in the name of 
tlie original creditor, and hold the defendant to bail on his own affidavit, swearing po- 
siUvuly us to all the facts, which arc within his own knowledge, and to the best of his 
knowledge and belief, as to such as are within the knowledge of his principal and co- 
assignccs, 8 T. R. 418. — 39. And where the assignee of a bond swore, that the obli¬ 
gor was indebted in ninety poumis fur prineijial and interest upon the bond, as he be¬ 
lieved, the affidavit was deemed sufficient. 1 Wils. 232.— 40. But in such case it is 
usual for the obligee and assignee to join in an affidavit, stating the execution of the 
bond, the assignment of it, and how much is due for principal and interest. 2 B. & P. 
355. — 41. The affidavit must be certain and explicit, ns to the nature of the cause 
of action. — 42. Therefore, an affidavit, that the defendant is indebted to the plaintiff 
in such a sum, without more, is bad. 1 H Bl. 10. — 43. Or generally upon promises. 
Dougl- 467. — 44. Or in so much upon a bond for performance of covenants. Say. 
Rep. 109. — 45. Or upon a breach of articles. Say. Rep. 109. — 46. Or as a balance 
of accounts between the parties. 4 Taunt. 154. — 47. So, that defendant is indebted 
to plaintiff for goods sold and delivered, not saying by plaintiff to defendant. 7 £u.st, 
194.— 43. Or for goods sold and delivered to defendant,not saying by plaintiff 8 East, 
106. 11 East, .315. 1 Mars. 535. 6 Taunt. 192.— 49. So, that defendant was in¬ 

debted to plaintiff as secretary to the Tontine Society I'or money had and received to 
his use. 3 Anst. 791. — 50. So in K. B., that detciid<iiit, being captain of a ship, was 
indebted to pluintiilTor work and labour of plaintiff done on board the ship, and for 
iiiateriuls found by plaintiff and used therein, and fur goods sold and delivered, mui 
money paid by plaintiff at dcfeiulant’s request, was held defective, in not stating that 
the work was done, or money paid for, or the goods sold to defendant. 2 M. & S. 603. 
— 51. But in C. B., affidavit stating that defendant is indebted to plaintiff for money 
paid, laid out, and expended, and wages due to plaintiff for his services on 
board defendant’s ship, is sufficient, without expressly stating that the wages were 
due from defendant. 1 Mars. 317. 5 Taunt. 571.— 52. So affidavit that defendant 
is indebted to plaintiff for the hire of divers carriages of plaintiff to and for the 
use of defendant, is sufficient, without stating that they were hired of the plaintiff, or 
by whom they were hired. 2 Mars. 83. 6 Taunt. 589.— 53. So, that Randle Sutton 
(the defendant) is indebted to plaintiff for money paid to the use of the said Randle 
Jackson; for Jackson shall be rejected. 3 M.& S. 178.— 54. So, that defendant,is 
indebted to plaintiff in such a sum for money had and received on accoiint of the plain¬ 
tiff not adding by the defendant. 8 T. R. 338. Vide id. 27. — 55. Ho, for money 
paid to use of delciidant. 5 Taunt. 704. 751. 1 Mars. 315. — 56. Or for work and 

labour as defendant’s servant; not adding, in cither case, at his request. 5 Taunt. 
756. 1 Mars. 317. — 57. So affidavit by a married woman, that defendant was in¬ 
debted for the rent of lodgings, and for money lent by her to defendant, sufficient, 
although it did not state to whom the lodgings were let, and the person making 
the affidavit was herself incapable of lending money; for she ini»ht have lent it as 
agent to her husbaniL Tidd, 187.— 58. In K. B. affidavit for bail on a bill is suffici¬ 
ent, though it do not state in what character plaintiff was, whether as payee or in¬ 
dorsee. 7 East, 94. 2 Smith, 117. — 59. So, indebted upon a bill, or order, for so 
much, drawn upon and accefrted by defendant, payable to plaintiff 8 T. R. 27.— 

60. But 
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60. But indebted to indorsee of note made by defendant, without stating date, or that 
it was payable on demand, or at a day past, is insufficient in K. B. 2 M. & S. 148. 
475. — 61. Secus had defendant been cnarged as indorser, l N. R. 157. —62. So, 
that defendant is indebted to plaintiffi on promissory notes of defendant, not stating 
how plaintiff became entitled to recover upon them, is defective. 1 Mars. 424. 
6 Taunt. 25. — 65. So, that defendant is indebted to plaintiff as indorsee of a bill 
drawn by J. S. at a day now past, not stating in what character defendant became 
liable. 2 Mars. 251. 6 Taunt. 5.71. — 64. So, that defendant is indebted to plaintiff 
on a bill drawn by defendant upon and accepted by J. S.; and on another drawn by 
plaintiff upon and accepted by defendant, not stating dates, or that bills were due 
and unpaid. 2 Mars. 483. 7 Taunt. 171. — 65. So, that defendant is indebted to 
plaintiff in so much for interest-money, under and by virtue of an agreement under 
defendant’s hand, is not sufficient. 10 East, 358. — 66 . In holding to bail for stipu¬ 
lated damages for not performing an agreement, affidavit must state what the agree¬ 
ment was, and the breach of it. 6 T. R. 1.7. 2 East, 409. — 67. And as a party 
cannot be held to bail for a penalty, but only for the sura secured by it, any affidavit, 
stating that defendant is indebted to plaintiff in looo/. under an agreement in writing, 
whereby the defendant undertook to pay the plaintiff the balance of accounts, &c. 
which balance is still due and unpaid, is insufficient, without stating that the balance is 
lOOOf. 6 T. II. 217. — 68 . So affidavit that defendant is indebted in 50/. by virtue 
of an agreement whereby he bound himself in that sura for performing said agree¬ 
ment, and which he had neglected and refused to perform, without stating what the 
agreement was, or the breach of it. 2 East, 409. — 69. So if tenant bind himself in 
a penalty for performance of repairs within a certain time, and affidavit docs not shew 
in what respect, or to what amount, he has violated his contract. 5 Taunt. 247. — 
70. But in C. B. affidavit for damages awarded and costs taxed, is well enough. 1 B. 
& P. 365. — 71. But affidavit for money lent by plaintiff to defendant for the use of 
another, and for which defendant promised to be accountalile, and repay or cause to 
be repaid or secured to plaintiff &c. is bad, it not appearing but that security had 
been given. 5T. K. 552. Vide 2 B. & P. 48. — 72, Formerly it was sufficient, in 
order to hold to bail in trover, to make a general affidavit, that defendant had possessed 
hinisclf of divers goods and chattels of plaintiff) of the value, &c. which he had re¬ 
fused to deliver to plaintiff and hud converted the same to his own use. — 73. But an 
affidavit stating that defendant was indebted to plaintiff “ in trover,” is bad. 1 H. Bl. 
218. — 74. So, that defendant had possessed lumsclf ’of certain gooils, &c. of plaintiff 
and of other persons. Tidd, 189. —75. So, that the plaintiff’s cause of action against the 
defendant was for converting and dis[iosing of divers goods of the plaintiff value 250/. 
which he had refused to deliver, though the plaintiff had demanded the same; and that 
neither the defendant nor any person on his behalf) had offered to pay plaintiff* the 
250/. or value of the goods. 7 T. II. 550. — 76. And to obtain a judge’s order under 
the late rule, the affidavit should fully set forth the circumstances under which the de¬ 
fendant had possessed himself of the goods, the particulars of which tlicy consist, the 
value of them, and in what manner defendant had converted them. — 77. And if a bill 
or note, it should be stated to be unpaid. 7 T. 11. 521. — 78. An affidavit in trover by 
• bankrupt assignees, that defendant possessed himself of the goods which he refused to 
deliver, and converted to his own use, us appears by the bankrupt’s books of account and 
by the letter of S. (the agent) and letters of the plaintiffs, as deponent believes, is in¬ 
sufficient. 2 M. & S, 563. — 79. Affidavit on the lottery act must specify the nature 
of the offence, and aver that defendant has incurred the forfeiture. 1 T* 11. 70S. — 
80 . Though it need not detail the constituent circumstances. Ibid. 2 T. K. 655. — 81. 
Nor shew that plaintiff'had authority to sue. 6 T. R. 640. — 82. Nor the sums or 
persons from wnoin they were received. .7 Anst. 862. — 83. That defendant insured 
or caused to be insured, is sufficient. 2 H. B. 17. — 84. And scvcnil off'eticcs of the 
same nature may be included in one affidavit. 4 T. R. 228. — 85. By the bank acts 
the affidavit to hold to bail must state that no offer has been made to pay the sum 
sworn to in bank of England notes, expressed to be payable on demand, fractional 
parts of the sum of twenty shillings only excepted. — 86. Which acts are construed to 
extend to affidavits made in Ireland to be used here. Nesbitt v. Pym, Tidd, 190 n. 
Stewart v. Smith, Ibid. 7 T. R. 376. 1JJ. & P. 132. — 87. And if an affidavit be 
made here to be used in Ireland, it must negative the tender in Irish as well as En¬ 
glish bank notes. — 88. Where the affidavit is made by the plaintiff) it must be particu¬ 
larly sworn that no tender or offer has been made, as required by the acts.—89. And 
in K. B. an affidavit that defendant had not tendered the said sum or any pturt thereof 
in bank of England notes, was held bad. Tidd, 190. — 90. Secus in C. B, 1 B. & P. 
. 744 . — 91, So the omission of the word expressed is immaterial. 2 B. & P. 48.— 
92. In affidavit for int^ral sum find upwards, negative of tender of said sum is suffi¬ 
cient. 
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So there shall be common bail, in debt upon a penal statute. K. 
Yel. 59. (?) 

Or, in an information upon a penal statute, generally. Per Holt. 
So, in debt, the defendant shall be discharged upon couiiuon bail, 
upon affidavit that 10/. is not due, if the plaintiff cannot deny it, or 
the plaintiff is in prison upon an escape warrant, &c. Mod. Ca. 65. (r) 
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cient. 2 Ii)ast, 1 — 93. Sccu$ of said sum and upwards. 3 East, 110. — U4. And 
where the sum has fractional parts of a pound, negative of tender of said sum, not 
adding, or any part thereof, is bad. 1 East, 17. — 95. If the affidavit be made by an 
agent, the plaintiff being abroad, it is sufficient to negative a tender, as the agent be¬ 
lieves. 8 T. R. 284. — 96. So in an action by the corporation of London, for use and 
occupation, an affidavit by a clerk in the cliauiberluin’s office as to the existence of the 
debt, and of no tender to the best of his knowledge and belief, will do. 1 East. 237. 

— 97. But in general, where the principal resides here, it is not sufficient for his agent 
to negative a tender to the best of his Knowledge and belief. 8 T. R. 520. 2 East, 
24. — 98. In the common pleas, affidavit to hold to bail, made by the plaintiff’s agent 
is bad, though it expressly negative a tender. 2 D. & P. 339. 389.— 99. Unless it 
appear in the original affidavit, or in an explanatory one, liiatthc agent had some par¬ 
ticular reason for knowing that no tender had been made. 2 B. & P. 390. 420. 590. 

— 100. And in an action by the assignees of a bankrupt, it is nut sufficient in that 

court for bankrupt to negative a tender. 3 B. & P. 219. — 101. But in K. B. an 
affidavit made by the agent of the plaiiitiH^ expressly negativing a tender to his [)rin- 
cipal as well as to himself, is sufficient, though principal be not therein stated to reside 
abroad. Maddox v. Abercromby, Tidd. 192. n. 1 East, 415. — 102. If the affidavit 
be made by one of several partners or assignees, a negative of tender to himself jiosi- 
tively, and to cither of his partners or co-assignees, to the best of his knowledge ami 
belief, will do. 2 B. & P. 390. 8 T. R. 418. 520. 2B. & P. 590. — lO.i Nor 

scmbleis any negative oftcnilcr to intestate required of an administrator. 3 B. Sc P. tl. 
— 104. But in suits by bankrupt assignees, the negative must go ais well to a tender 
to bankrupt before bankruptcy, us to assignees since; wherefore it is usual for bank¬ 
rupt to join in affidavit. 8 T. R. 455. — 105. Now, however, these rules are in most 
cases unavailable for defendant, since by 43 G. .3. c. 18. s. 2. no defects in negation of 
tender shall avail to discharge him on common bail, unless he swear to tender of the 
whole sum, all in notes, or part in notes part in money, before he was held to bail. — 
106. Which statute does not aid a total omission of negation oi‘tender. Wood v. Jen¬ 
kins. Tidd, 193. n. 2 Smith, 156. Vide 1 B. & P.'i76. — 107. By 38 G. .3. c. l. 
where affidavit for bail swears to a tender, court or judge may order deftndaut to <lc- 
posit notes to the amount of the sum sworn to, to answer plaintiff’s demand, and upon 
neglect and affidavit thereof, may hold him to bail.— 108 . The affidavit must be 
single, therefore the joinder of parties, rights, or causes, that cannot be joined in one 
action, is irregular. 6 T. R. 688. 5 Burr. 2690. Uougl. 217. Fry v, Montgomery, 
Tidd. 194. n. 4 T. R. .577. 695. 5 T. R. 2.54.722. 4 East, .589. 1 M. & S. 5.5. 

Barnes, 70. 1 B. & P. 49. 2 N. R. 82. 1 Mars. 274. — 109. If there be no affi¬ 

davit, or it be defective, defendant W'ill be discharged on common bail. 7 T. R. 37.5. 

— 110. So if it be not duly filed. 2 Wils. 225. — ill. So if the sum be not indorsed 

on the writ. 2 Wils. 69. —112. But if the affidavit be merely informal, defendant 
cannot object to it, nfier having voluntarily given a bail-bond. 7 T. li. .375.— 11.3. 
Or put in. 1 East, 3.30. 1 M. & S. 250. 6 Taunt. 185. —114. Or perfected bail 

above, l East, 81. 1 B & P. 132. —115. Or taken the declaration out of the office. 

7 T. R. 451.— 116. Or pleaded to the action. 7 T. R. 376. n. Vide l East, 77. — 
117. Or suffered judgment by default. 8 T. R. 77. lEast. 19. n. Tidd. isi. 19.5. 
—118. Affidavit more than a year old, will not warrant an arrest in K. B. 2 
Str. 1270. Petchcr v. Davy. Tidd, 196. n. Stewart v. Freeman. Ibid. 1 B. & P. 
176. Tidd, 196. 

(y) 1. Gilb. C. P. 37. Barnes, so. — 2. Though special bail mav be demanded in 
actions on certain remedial statutes. — 3. Thus for money won at play. 9 Ann. c. 11. 
2 Str. 1079. 7 T. R. 259. sed vide 2 Wils. 67. — 4 So upon a statute which ex¬ 
pressly authorises an arrest, as for exporting wool, lo & ll W. s. c. 10. Com. Rep. 
75. — 5. Double value for holding over. 4 G. 2. c. 28. 5 T. R. 364 —6. Having 
unsealed wrought silks. 26 G. 2. c. 21. 3 Burr. 1.569. — 7. Or insuring lottery 

tickets. 27 G.3. c. 1. Tidd. 174. 

irj 1 . A supplemental affidavit lo supply deficiencies in, or a counter affidavit iin- 

puguing 
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So, in error by an executor, of a judgment against his testator, he 
shall not find special bail within the st. 3 Jac. 8. 

Or, of a judgment against himself. II. 2 Cro. 350. Cro. Car. 59. 
Litt. 3. 1 Sid. 183. Vide in Costs, (B.) 

So, in an action against an executor, or administrator. Pr. Iteg. 66. 
3 Bui. 31V. Yel.53. Litt. 81. 2 Brownl. 293. ( 5 ) 

Or, against an heir. 2 .Ton. 82. 2 Lev. 204. (<) 

I'houg!) it be upon an habeas corpus for removing the cause out of 
an inferior court. R. iSid. 418. Cent. Litt, 81. 1 Lev. 245. But 

R. acc. I Lev. 268. 2 Lev. 204. R. 2 Jon. 82. 

Or, against bail in another action, {u) 

Or, against a privileged person; as, an attorney, &c. 1 Mod. 10. 

2 Mod. 181. 2 Brownl. 134. Sal. 544. {sc) 

Otherwise, 


pugning the original affidavit, is not altowabie in K. B. 1 Salk. 100. 3 East, 169. 

2 Str. ll.'JT. 1 Wils. 3.'35. Say. Kcp. .5.I. 2 Wils. 225. 1 Blk. 192. l Burn. 65.5. 

4 Burr. 2017 . Dougl. 450. 467. Jacques v. Nixon, TidJ, 195. n. 1 T. R. 716. 

5 T. R 552. Spragg v. Young, Tidd, 19.5 11 . 2 M. & S. 56.5.; sed vide 2 Blk 8S6. 

1 H. B. .501. — 2. Even thcret'ore an affidavit of pkiintilf’s confcs.sion, that defendant 
owes him nothing, is inadinis!>ililc. 1 Wils. .3.5.5 — 3 . Thoiigli an affidavit of a pre¬ 
vious holding to liail, or a privileged exemption from arrest, is allowable. 2 East, 453. 
—4. In C. B. where affidavit is defective from the omission of some circumstance 
necessary to complete it, a supplemental affidavit to supply the defect may be read, 
1 T. R. 717. — 5. As where an executor omits to swear to his belief that the debt is 
due. 2 Blk. 850.—6. Or that defendant acknowledged an account stated. Barnc.s, iOO. 
and see id. 87. 1 H. Bl. 218. 2 B. & P. 298. — 7. So where the matter of Imil is 

discretionary, as in an action for a malicious prosecution, the court, in dcterinining 
whether an order shall he granted for special bail, will permit a eontradietory affid.'ivit. 
Ca. Pr. C. P. 149. Pr. Reg. 66. Barnes, 76. and .see Pr. Reg. 6.5. Biirnc'., 61. 
Id. 72. 87. —8 . But supplemental affidavit will not be received, where original affidavit 
is a mere nullity, as being inatle by one convicted of an infamous crime. Pr. Reg. 49. 
Barnes, 79. — 9. Or docs not contain any po.sitivc o.ith. 2 Wils. 221. — 10. Or cause 
of action. 1 II. Bl. lo. — 11. Nor will C. B. try the merits of the causo upon a con¬ 
tradictory affidavit, cxcejit where the matter of bail is discretionary. Barnes, 6 1. 
Pr. Reg. 63 , Barnes, 109. Tidd, 195, 6. 

Is) 1. Executors and administrators arc privileged from arrest, where they merely 
act CM ati/rr droit, and have duly adniinittcred the effects of the dccca.sed. Yelv. 5.J. 
Brownl. 295. 3 Bulst.3l6. R. M. 15 Car. 2. K. B. R M 1054. s. 12. tJ. B. Gilb. 
C. B. 37. — 2. Not, therefore, where in writing, and in consideration of forbearance, 
he personally promises to pay a debt or legacy. 1 T. R. 716. — .3. Nor in debt on 
judgment suggesting a devastavit. 1 Sid. 65. 1 Lev. 59. Cartli. 264. 1 Mod. lo. 

1 Salk. 98. if it appear by affidavit or the shcriif’.s return, that he has wasted the 
clTects. Comb. 206. 325. 

(t) 1. Infant is not privileged. 1 B & P. 480. — 2. Nor one insane. 4 T. R. 121. 
— 3. Nor will defendant, become insane since arrest, be therefore discharged. 

3 T. R. 390. 

(«) Vide infra. 

(^) 1. The king, queen, and members of the royal family, arc privileged from arrest. 

2 Inst. 50. — 2. And the servants in ordinary of the king, or queen regent, though 
subject to a capias, ought not to be arrested even upon process of execution, without 
notice first given to and leave obtained from the lord cbaiuhcriain of his majestv’s 
household. T. Rd. 152. 2 Keb. 3. 48.5. 5 T. R. 686.— 3. And a servant of this 
nature is not liable to be arrested, although the debt be contracted in the course of 
trade which he publicly carries on. 2 Taunt. 167. — 4. But the servants of the queen 
consort or dowager have no such privilege. 1 Keb. 842. 877. — 5. Seamen and 
soldiers are also under certain circumstances privileged from arrest. See 1 Geo. 2. 
St. 2. c. 14. Barnes, 95. 114. 32 G. 5. c 33 . 44 G. 3. c. 13. 11 East, 25 . 32 G. a. 
c. 34. s. 8. 37 G. 3. c. 33. 53 G. 3. c. 17. s. 114. — 6. Which privilege extends not 
merely to common soldiers and troopers in the life guards, &c. but also to non-com- 
missioned or warrant officers. i Str. 2. Say. Rep. 107. l Str. 7. li.Wils. 216 . 

1 Blk. 
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Otherwise, if an attorncy^be sued by original. 2 Brownl. IS 4 . 

So, where the damages are uncertain (y ); as, in trespass, generally. 
Hans."’* Introd. 2. 

Action upon the case for slander; and, generally, in other actions 
upon the case. 1 Sid. 183. 

Ejectment. Hans.'*’* Int. 2. 

Action for battery. 1 Mod. 2. 

Or, in account, ’till judgment g'uoe/ computet. R. 1 Lev. 300. ex¬ 
cept in special cases. Noy 28. 

Or, in an action upon a bond given upon a replevin. 1 Sal. 99. 

In a replevin, or homine replegiando, where the defendant appears 
before the capias in withernam. Sal. 582. 

If he appears gratis, though an elongata be returned. Sal. 583. 

And there shall not be special bail by reason of an ac etiam, where 
it is not requirable upon the merits of the cause. 1 Sid. 183. 

So there shall be common hail, where the plaintiff was formerly non¬ 
suited for default of a declaration. Per Holt. 

Or, if the plaintiff'docs not declare within three terms after appear¬ 
ance. Pr. Reg. 65. 71- 1 Mod. 25. (x) 

Common 


l BIk. 29. — 7. Blit not to coiiiini-isioned officers, nor to soldiers iniprisoncd on any 
criminal account. Q T. R 270. .5T. K.156. — 8. Nor to volunteer drill scrjeanfs.ifec, 
8 East, JOS. —!). Vide etiam 1 G. 3. c. 1 J. 52 G.5. 37 G. 3. c. 33. 29 0.2. 

c. 4. 50 G. 2. c. 8. 1 Burr. 559. 466. Tidd, 205. 208. — 10. As to fugitives and in¬ 

solvent debtors, sec Tidd, 216,17. 

(_y) Vide infra. 

(zl 1. Defendant having been once arrested, cannot, in general, be arrested again 
for the same cause of action. R. M. 15 Car. s. 2 . — 2. Thus where defendant 
was arrested on a writ taken out pending a prior action, wherein he had been previ¬ 
ously arrested for the same cause, the court discharged him on common bail. 2 Str. 
1209. — 5. And where the plaintifT, not liking the i>ail in the fornicr action, obtained 
a side bar-rule lor leave to discontinue upon pajiuent of costs, and afterwards pro¬ 
ceeded to charge the defendant in custoily with a declaration in a new action; the 
court, conceiving this to Ixs a trick, discharged the side-bar rate; so that the bail to 
the former action still continued liable. 4 Burr. 2502.— 4. But where it appeared 
that the bail in the prior action were foresworn, the court refused to assist the defend¬ 
ant, though he was arrested before the former action was discontinued; saying, the 
plaintifT was right in laying hold of him as he did, since had he discontinued, the 
defendant would probably have run away 2 Str. 1206 . — r>. And plainliffi after suing 
out common process, may sue out a bailable writ for the same cause, and arrest de¬ 
fendant before discontinuing the first action 6 T. R. 616. — 6. By a rule of Michael¬ 
mas, 15 C. 2. K. B. a defendant having been lawfully delivered from arrest, shall not 
again be arrested at the suit of the same plaintifT. — 7 . But notwithstanding this rale, 
plaintifl'inay lodge a detainer against defendant in custody,upon iiiesiic process, after his 
bail had justified, defendant not having completed his discharge, but being .still within 
the prison. 5 M. & S. 144. — a. Formerly, where plaintifT was non-prossed for want 
of a declaration, he could not afterwards have arrested defendant in a second action 
for the same cause. Ld. Rd. 670 . Com. Rep. 94. — 9. But now the rule is changed. 
Str. 439.—10. So where plaintiff misconceived his first action, and discontinued in con¬ 
sequence, he may, after taxation and payment of costs, arrest de novo. Str. 1209. 3 M. 
& S. 153, 2 Wils. 381. Barnes,.399. — 11. And if the plaintifT be nonsuited, in an 
action of debt upon bond for not sufficiently proving the execution of it, on non est 
/ac/u»t,alefendant may be arrested in a second action. Barnes, 75. — 12. So where 
an action was brought against one of two partners for a joint debt, and defendant 
having been arrested thereon pleaded partnership in abatement; plaintiff was allowed, 
after entering a caesefur beUn, arrest de novo in an action against both. Salisbury v. 
Whiteall. Tidd, 178. n. 1 Marsh. 395, 6. — 13. And where jihtinliff becomes bank¬ 
rupt before interlocutory judgment, defendant may be arrested and held to bail by the 
assignees in a second suit for the same demand. Barnes v. Maton. Tidd, 178. n.— 

1-1. Where 
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Common bail may be filed at any time before the roll be marked for 
special bail. Pr. Reg. 67. 

(K 4.) When special bail. 

But where the debt, or damages (a) in an action of debt, detinue, tres 

pass 

14. Where second action appears to be vexations, defendant will be discharged on 
common bail. 2Blk. 809.—15. So where defendant is arrested or detained in cus¬ 
tody, after being superseded or supersedeablc in a former action, by the laches of the 
plaintifti 2 Str. 782. 943. 1039. 2 Wils. 93. Cowp, 72. Cookson v. Foster, Tidd, 
178. n. Sed vide Barnes, C2.— IG. Even though the arrest be on a note given subse¬ 
quent to the supci’scdeas. 2 Str. 1218. 8 East, 334.— 17. Or in a different form of 
action, if substantially the same. .3 East, 309.—18. But where there are no laches in 
the plaintilT, and a fortiori where defendant is in fault, the court will not assist the 
latter. 6 T. R. 52. — 19. So where his discharge from custody was occasioned by a 
circumstance over which the plaintiff* had no controiil; such as an alteration in the 
warrant by the officer, under which the arrest was made. 6 T. E. 218.—20. And 
where, in consequence of an appeal being dismissed, the defendant is held to bail, and 
the bail discharged by its subsequent revival; on a second dismissal,he may be held to 
bail again, l N. R. 13. — 21. So where defendant has been arrested abroad he may 
be again arrested here; at least where it tloes not appear that plaintiff may have the 
s.amc redress and benefit by the proceedings abroad as in this country. 7 T. R. 470. 
2 East, 453. — 22. An attachment and putting in bail thereon in the mayor’s court is 
not equivalent to a personal arrest; so that the party may be held to bail in a court 
at Westminster for the same debt. 5 Taunt. 8.';2. l Mars. 39.1 5 Taunt. 851.— 
23. So debt, upon judgment, whether aftc^ verdict or by default, defendant cannot 
be arrested, if previously arrested in the original action. 2 Str. 1039.1218. Say. Rep. 
43 . Pr. Reg. 54. Ca. Pr. C. P. 52. Barnes, 116. — 24. Even though the bail in that 
action have since become insolvent. Say. 160. — 25. Or the plaintiff has released 
them, by declaring in a different county. 2 Wils. 93. Barnes, IIG. Sed vide 2 II. 
Bl. 27 s. — 26. Or the defendant has surrendered in their discharge, and obtained a 
supersedeas. 2 Str. 1039. Cowp. 72 . U.H. 8 G. 2 . C. P. Ca. Pr. C. P. 34. Pr. 
Reg. 56. Barnes, 390. l B. & P. 361. — 27. And if a dcfcnd.ant, being arrested upon 

C roccs.s of the K. B. give a warrant of attorney to confess judgment, and be afterwanis 
olden to bail in the C. B., in an action upon that judgment the latter court will dis¬ 
charge him upon a common appearance. 2 B. & P. 416. Sed vide Barnes, 94.— 
28. Yet, if defendant was not arrested in the original action, he may in that on the 
judgment. 8 T. R. 85. Pr. Reg. 55, 6. Ca. Pr. C. P.32. Barnes, 116. 1 N. R. 

13.3. — 29 . Notwithstanding error brought thereon. Barnes, 71. Pr. Reg. .57. Com. 
Rep. 556. 2 Blk. 768. —30. And if a cause in which defendant was arrested be re¬ 
ferred, he may be arrested again in action for the snin (exceeding 15/.) awarded. 
2 T. R. 756. — 31. Formerly the rule in K. B. was, that where the judgment was 
merely for costs upon a nonsuit, defendant could not be arrc>-tcd either upon the 
judgment itself or upon a subsequent promise in consideration of forl)earaace. 5 Burr. 
2660; but 2 Blk. C. B. 1274 . contra. Cowp. 129.— 32. So where the debt was 
originally under 10/., but raised to a larger sum by the addition of costs. 
2 Stra. 975. 1077. 3 Burr. 1339. 4 Burr. 2117. — 33. So where the action was 

for general damages, which were reduced by the judgment to a sum certain 
above 10 /. 2 Str. 124,3. l Wils. 120 . — 34. Yet it was afterwards detcriiiincd in 
both courts, that a defendant might be held to bail in debt on judgment for 
10 /. for damages and costs, though the original debt alone was under that 
sum. 4 T. R. 570. Barnes, 432,.~. Pr. Reg. 60. Ca. Pr. C. P. 89. Sed vide Barnes, 
433. Pr. Reg. 61. — 35. But now by 43 G. .3. c. 46. no person shall be held to bail 
for a cause not originally amounting to the sum for which such person is, by the laws 
now in being, liable to be arrested and held to bail, over and above anti exclusive of 
any costs, charge-s, and cxpences tliat may have been incurred, recovered, or become 
chargeable in or about the suing for or recovering the same, or any part thereof.— 36. 
And by 51 G. 3. c. 124. no person shall be held to special bail, upon any process issu¬ 
ing out of any court, where the cause of action shall not have originally amounted to 
the sum of 15/. or upwards, exclusive of any such costs, &c. except w'hcre the cause 
of such action shall arise upon a bill or note, when there shall be special bail as if this 
act had not been passed. Tidd, 176. 181. 

(a) 1. Where there is a certain debt to the amount of 15/., or damages to that amount, 

which 
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pass for taking of goods, action upon the case (except for slander), 
amount to 201. special bail shall be required. 

So, in debt to 101. {b) or more. Pr. Reg. 72. 

So, in debt upon bond. 

Though it be dated twenty years before. 1 Sid. G3. 

^ Though there was a composition with other creditors, which birwis, 
the plaintiff, if well made; for perhaps it was not regularly made. l 
Sal. 99. 

Though the obligation was by duress, or upon an usurious contract; 
for that shall be tided. 1 Sal. 100. 

Or, for money won at play. 1 Sal. 100. 

So, if a defendant be outlawed, special bail shall be required before 
error allowed for reversing it, by the st. 31 El. 3. R. Litt. 301. 

But by the st. 4 & 5 W. & M. 18. special bail before reversal of the 
outlawry shall be required only where the court directs. 

And if special bail was required before the outlawry, it shall now be 
so afterwards; otherwise, not. Sal. 496. 

So, if an executor or administrator has been guilty of a devastavit. 
3 Bui. 317. 1 Sid. 63. 1 Lev. 39. 24.5. 1 Sal. 98. 1 Vent. 355. 

So, if there be a general judgment against an executor or admini¬ 
strator, and he brings error; he shall find special hail within 3 Jac. 8. 
R. 1 Ski. 368. 1 Lev. 245. 

So, where a cause im removed by habeas corpus or certiorari, special 
bail shall be given. 1 Lev. 268. 

Though the cause of action be of less value than requires bail in the 
superior court. 1 Lev. 268. 

So, where the plaintiff has privilege i as, an attorney, &c. Pr. Reg. 
68. But now an attorney that sues for fees shall not liave special bail, 
if the cause of action does not otherwise I’cquire it. Pr. 11. 74. By 
the st. 13 Car. 2. 2. upon an arrest by attachment of privilege, bail may 
be required above 4oh 

So, where the damages are uncertain (c), the justices at their discre- 


which may be reduced to a certainty, as in assumpsit or covenant for payment of 
money, bail is of course. Barnes, 7!), 80. 108. — 2, So for a forfeiture in the nature 
of stipulated damages, given for tlic breach of an agreement. 6 T. R. 13. 2 East, 409. 
—3. And under a contract of barter, if one party will state no account, thp other 
may arrest for what he has furnished. 5 Taunt. 2.S9. — 4. And formerly in actions 
of trover or detinue. 6 Mod. 14. Str. 1192. 1 VVils. 23. 3.35. Say. 5.3. Cowp. 529. 

Vide 2 Blk. 1018. 1 Wils. .335. Say. Rep. .53. — 5. But now by a late rule in nil the 

courts, no [icrson can he held to special hail, in trover or detinue, witliout a judge’s 
order. 9 East, 32.5. I Taunt. 20.3.—o'. Bail cannot be required on an afiidavit o(' 
debt for goods bargained and sotd, not adding delivered. 12 East, 598.— 7. Nor in an 
action founded upon the prothonotary’s allocatur fur costs. 4 Taunt. 705.—8. Nor 
upon a policy of insurance for a total or paitinl loss, without an adjustment or express 
promise to pay the amount 5 Taunt 201. I Mars. 19. 21. Vide 1 M. & S. 494. 
Tidd, 175. —9. Nor on a contract made abroail not bailable there. 1 B. & P. 138.— 
10 . Nor where the legality of the demand is doubtful. Forrest, 153. 

(а) Vide supra. 

(б) 1. Where the damages are altogether uncertain, as in assumpsit or covenant to 
indemnify, &c. or in actions for a tort or trespass, there can be no arrest without a 
special order of the court or a judge, on a hill affidavit of the circumstances. Barnes, 
79.80.108,9.61. Pr. Reg. 65. Barnes, 76, Pr. Reg. 66. Ca. Pr. C. P. 149. — 2. 
Nor is it usual to grant such order, unless where there has been an outrageous battery 
or mayhem, or the defendant is about to quit the kingdom. R. M. 1654. s. 9. 12. 
Vide 2 East 455. 2 B. & P. 282. 


tion 
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ti(m may grimt special bail: as, in battery, if it appears to be outrage¬ 
ous. Pr. Keg. 72. 1 Sid. 276.307. 

In a conspiracy, or false imprisonment. 

In slandering of a title; or Ray. 74. 2 Mod. 

215. R. 3 Mod. 41. 

In other action upon the case. Semb. 1 Sid. 276. 1 Lev. 39. 

In covenant, the bail shall be proportioned to the breach assigned. 
1 Sid. 63. (c) 

So, in debt upon bond for performance of covenants. 1 Sid. 63. 1 
Sal. 100. 

So, a prisoner discharged by the stat. of insolvent debtors, shall find 
special bail, if he be afterwards arrested for a sum above 100^. R. Mod. 
Ca.301. 

So, after a capias in mthernam^ if the defendant plead non cepitf he 
may be admitted to special bail. Sal. 581, 2. 

So, if the principal docs not appear at the retuim of the proces.s, the 
bail-bond for appearance shall not be discharged, till special bail be 
given to the action. 1 Sid. 386. 

So in debt upon a recognizance of bail, special bail shall be given. 
Per 2 J. 2 Mod. Ca. 237. (rf) 

By the St. 12 Geo. 29. in an action above 10^. the plaintiff shall (e) 
make affidavit of the cause of action, and the sum sw'orn to shall be in¬ 
dorsed on the process, and tlie sheriff shall take bail for no more, (f) 

If the plaintiff requires special bail, he ought to give notice of it to 
the defendant’s attorney. Pr. Reg. 70. 

And notice by his attorney is sufficient, though the roll be not 
marked. Pr. Reg. 71 • 

And if no notice be given, nor the roll marked before common bail 
filed, special bail strictly cannot be required. Pr. Reg. 73. 

And the marking the roll was only to shew the value of the action, 
which did not appear in the latitat; but now, since the st. 13 Car. 2. 2. 
it is not necessary ; for it is now expressed in the ac etiam. Pr. Reg. 74. 

And now, if it appears by the ac etiam that special bail is required, 


(c) l. A party cannot be arrested and held to bail for a penalty, but only for the 

sum secured by it. 6 T. R. 217. 2 East. 40f). — 2. Or the damages actually sus¬ 
tained. Barnes, 109. Say. Rep. 109. Doug. 449. 1 Taunt. 247. — S. Sccus 

where the penalty is in the nature of licjuidatcd damages, l Wils. 62. S Burr. 1 . 351 . 
1373. Dough 449. Vide Barnes, 86. sed vide Id. 108. — 4. Where there have been 
mutual dealings, the balance is the debt. 4 Burr. 1996. sed vide 2 Camp. 194 . 
5. Taunt. 259. 

(d) 1. But the contrary is now settled. Tidd, 174. — 2 . Nor can it be demanded in 

debt upon a bail. R. M. 8 Ann. (c) K. B.— 3. Or replevin bond. 1 Salk. 99 ._ 4 ,. 

Whether brought by the sherifl' or his assignee. 6 T. R. 336. 8 T. R. 450._ 5 . 

Though after judgment had against the bml in such action, defendant may be arrested 
in an action on the judgment. Butt v. Moore. Tidd. 175 . n. 8 T. R. 85. 

(e) r. This clause is merely directory to the sheriff; and does not avoid the bail bond, 
where there is no affidavit of the cause of action, l Burr. 330. Sed vide 2 N. r! 

202. Semble contra! — 2 . Or the sum sworn to is not indorsed on the writ Ibid_ 

3. Or even where the bond is taken in a penalty, double the sum sworn to. 2 Wils. 69. 
1 Burr. 331. 1 H. Bl. 76. 2 B. & P. 109 . 

(J) I. It is nevertheless the practice to take the bond in a penalty double the sum 
sworn to and indorsed. Cas. P. R. C. P. 43. Fort. 336, Prac. Reg. C. P. 67. sed 
vide 3 Blk. Com. 290 . <— 2 . And the sureties thereon are liable to the full extent of 
the debt and costs, not exceeding such penalty. 2 Blk. 816, 1 H. Blk. 76 Tidd 
238. ■ ' 


the 
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l^he defendant, or his attorney, shall give notice to the plaintiff, or his 
nttomey, of the names, nbode, and vocation of his bail. Mod. Ca. 24. (g\ 
After notice, the plaintiff has 20 days to make exception to the bail 
•Mod. Ca. 24. 1 Sal. 98. (A) 

If 


(g) 1 . R. M. 16 Car. 2 . K.R — 2. Formerly the defundaiit's attorney was required 
to give notice of tmil in the K. B. to the plaintiff’s attorney, before it was put in. li. M. 
7 Jac. 1. K. B. — 3. And the plaintiff’s attorney, on such notice being given to him, 
was obliged to attend before a judge to accept of or except to tlie bail. R. M. 
21 Car. 1-. K. B. — 4. But notice of bail is not now given, until after it is put in j and 
though regnlarly it should be given before the time for putting in bail is expired, yet if 
it be not given in time, the plaintiff cannot after notice regularly take an assignment 
of the bail-bond. Tidd. 250. — 5. In the C. P. where bail was put in in due time, 
tlie defendant formerly was not bound to give notice thereof, but the pbiiiiiitF must 
have searched in the filacer’s book ; though it was otherwise, if they had not been put 
in in due time. 1 H. Bl. 529. — 6. But now notice must be given, from which time 
only is it considered as put in. R. £. 49 G. 3. C. P. 1 Taunt. 616. — 7. The lorin of 
the notice of bail in town is, that they are put in. — S. Or if taken liefore a commis¬ 
sioner, that the bail-piece is filed, with an affidavit of the due taking thereof, at a 
judge’s chambers. — 9. Or in actions by original in K. B. or C. B. that the bail has 
been allowed by a judge, and the bail-piece and affidavit are filed with the filacer.— lo. 
The notice in either case should be properly entitled. — 11. And where it is of hail pul; 
in, should set forth, with truth and certainty, their names, degrees, or mysteries, and 
places of abode, thirt plaintiff may have an opportunity of enquiring after them. — ] 
Bail will be rejected for a false addition. 2 Taunt. 173.—13. But the want of a 
description to the bail in the notice is cured by excepting to them. 1 Taunt. 17. Id. 
18. n. — 14. The addition of manufacturer is sufficient. 3 B. & P. 549. — IS. A 
schoolmaster may be described as a gentleman. 5 Taunt. 759. — 16. Where bail is 
known by the addition of the younger, the notice will be insufficient unless that ad¬ 
dition be given. 5 Taunt. 854. 1 Mars. 386. —17. The parish wherein they live, 
without the street or other certain place of their residence, is too vague. Lofi't, 72. 
194. —18. Notice as of Hatton Street, not naming a parish, sufficient. LotR. 418, 
—19. Description as of Clapham, insufficient. 5 Taunt. 173. — 20. Description as of 
his place ofWsiness sufficient. 1 Price, 400. — 21. Where the description of the 
residence of the bail is too general, the extent of the place of which he is d<»cribed, 
must be represented to the court by affidavit. 5 Taunt. 554. — 22. If the bail above 
are the same persons as were bail to the sheriff it is usually so expressed in the 
Aotice. Tidd, 251.— 23. The notice must be served on plaintiff or his attorney.— 
24. And service on a plaintiff whose abode is unknown, and who has no attorney, may 
be|by affixing the rule in the prothonotary’s office. 7 Taunt. 145. —25. In the ex- 
cbeq^uer all notices must be given and received, in the names of clerks in court; 
but in a case of bail, the court will, on an objection founded upon this rule, give 
further time to justify. 1 Price, 385. 

(k) 1. In K. B. the exception to bail, if put in in due time, should be entered in the 
bail book at the judge’s chambers by bilh or in the filacer’s book by original, within 
twenty days after notice of bail put in or filed, and not afterwards. R. M. 8 Apn. 
reg. 2. (a.) K. B. R. E. 2 G. 2. K. B. R. M. 16 Car. 2. K. B. 1 Salk. 98. 6 Mod. 
24. 2 East, 406. R. M. 8 Ann. reg. 2 K. B. — 2. If it be not entered within that 
time, the bail becomes absolute, and the bail-piece should be filed by the defendant’s 
attorney, within four days after the end of the twenty days. R. M. 16 Car. 2. K. B. — 
3. The exception being entered, notice thereof should be given in writing without delay 
lo defenc^t’s attorney. R. M. s Ann. reg. 2 . )a.} R. E. 2 G. 2 . R. E. 5 G. 2. 
reg. I. 7 T. R. 26. 1 H. Bl. sa 106. —4. In C. B. it is a rule, that in all cases of 
exception to bidl, such exception should be made, either in the filacer’s book, or in the 
bail-piece, if taken by a commissioner, befiire it is transmitted, and afterwards above, 
in the filacer’s book, or on the bail-piece. Cas. Pr. C._P. 33. 55. Barnes, loi. — 
S. And notice of the exception must also be given in writing to the defendant’s attor¬ 
ns. Barnes, 88. — 6. By the rules of both courts, every commissioner is required to 
have a book kept purposely for entering exactly the names of the defendant and his 
bail, and of plains, as it is in the bail-piece, and the time of the taking thereof^ 
and the name oi him by whom such bail shall be transmitted; and also in B. the 
name of the attorney for the defendant; and the plaintiff's attorney shall be at liberty 

repair to the commissioner’s book for the names of the bml, tv the end that be may 
VoL. II. U inquire 


3 % BAIL. 

If he does not except to, or does accept the bail, the attorney who 
put it in sliall file it in 20 days after acceptance, on pain of 40s. By rule 
Trill. 13 Car. 2. B. 11. Vide Rules and Orders of B. R. 26. 

If (?) he takes exception, the defendant must (^) justify (1) them in 

court 


inquire of the sufficiency of them; and if they are found insufficient, he may except 
against tiicm, 'within twenty days after the said bail is transmitted, and notice to the 
piaintift' or lus attorney of the taking thereof; and in that case the defendant must 
either put in better bail, or the cognizors of such bail must justify themselves in open 
court, either by affidavit taken before such commissioner that tooK the said bail, or by 
oath made in court, or before one of the Judges of the said courts respectively. R. T. 

8 W. 3. reg. 5. s. 4, S. K. B. 11.10 Mar. J W. & M. s. 4, 5. C. P. 

(t) If bail above be not put in in due time, they must be Justified, though not ex¬ 
cepted to. 7 T. R. 109. 7 East, 607. 

(i) 1. Generally speaking, bail are not in a condition to make any motion to the 
court until they have Justified. 7 T. R. 226. — 2. And when excepted to, are con- 
bidcred as no bail, unless they justify. 7 East, .'180. — 3. And if they do not justify, 
court will order their names to be struck out of the bail-[)iecc. Say. Rep. 58. 1 Wifs. 

337. — 4. But until this be done, they arc liable to be proceeded against. Say. Rep. 
.398,9. 1 Taunt. 427. 3. And if it be not done until after proceedings have been 

had against them, they must pay the costs of such procedings. i Bik. 462. 4 Burr. 
2107. 7 East. 581. 

(/) 1. In K. B., if notice of exception be given in term time, the defendant shall 
procure his bail to Justify in four da^^s exclusive after such notice, or shall add other 
nail, who shall Justify within the smd four days; but if such exception be entered in 
vacation, and notice thereof given in like manner, the bail put in, or other additional 
bail, shall justify upon the first day of the subsequent term. R.E. 5 G. 1. Reg. 1. 
K. B. R. T. 3 & 4 G. 2. C. P.—2. In C. P. bail shall be perfected within four days after 
exception taken, in default whereof the piaintift* shall be at liberty to proceed upon 
the bail-bond. 2II. Bl. 35.—3. And of these four days, the first is reckoned exclu¬ 
sively, and the last inclusively. 2 H. Bl. 35. 1 N. R. 139. 4. Previous to the justi¬ 

fication of bail, there shoultfbc a notice setting forth that the bail already put in will, 
on a certain day, justify themselves in open court, or that one or more will be added 
and justify themselves as good bail for the defendant. — 5. And if the bail were put 
in before a commissioner, that they will justify themselves by affidavit. — 6. But in 
the C. P. where bail are_ regularly put in and excepted to, the defendant need 
wot describe them in his notice of justification. 1 B. & P. 335. — 7. And in 
tliat court the want of a description of bail in the notice of justification is waived 
by the plaintilf’s excepting to them. 1 Taunt 17. — 8. In C.B.special bail areallowed 
to justii} themselves in open court, although they did not actually become bail before 
the time that notice for their justification was delivered to the plaintiff’s attorney or 
tigent. R. M. 37 G. 3. C.P, 1 B.&P. 660. R. M. 18 G. 3. C. P. 1 H. B. 291. 
contra. — 0. It is held that they may even justify at any time before execution issues, 
though final jiulgnient have been signed. 2 Mars. 374. — lo. Where bail has been put 
in by a wrong name, a niisnoiner in the bail-piece may be amended. 1 B.&P. 31.-- 
10 . In K. B , where the bail already jiyt in intend to justify, one day’s previous notice 
of justification, or notice for the next day, is deemed su^cient, unless Sunday inter¬ 
vene, and then notice innst be given on Saturday for Monday. Tidd, 256. — 11. But 
where other bail are added to those already pot in, there must be two days previous 
notice of justification, one inclusive the other exclusive, as Monday for Wednesday, 
&c. Ibid. 9 East, 435. — 12 . In C. B. two days notice must be given as well of justifi¬ 
cation of original, as of added bail. Barnes, 82. 88. 2 B. & P. 30. —13. And Sun¬ 
day is not reckoned a day for this purpose. Overton’s case, Tidd, 256. n. Imp. K.B. 
199,200. Barnes, .303.— 14. If the time allowed for justifying expire on a day in 
term, wliich happens to be Midsiutimer-day, or any other holiday when the court does 
not sit, the notice should be for the day they ought to justify, to prevent an assignment 
of the bail-bond; and the bail may justify the next day, as a matter of course. Tidd 
257.— 15. Where bail above is put in, and exception entered in vocafion, defendant*! 
attorney in K. B. must, within lour days after the exception, give notice of justifica¬ 
tion for the first day of the next term; or piaintift’ may take an assignment of the bail 
bona. 9 East, 434. -1 Sel. Pr. 164.— 16. But it is otherwise in the C.P., when 
notice of justification may be^ven at any time in the yacatiop, so as there be tv^ 

day’s 
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coittt(jB), or change them(n) within a convenient time upon notice* 
for the court requires an affidavit of notice^ but there is no set time for ii 
Mod. Ca. 24<. 

Or, 


da^s notice before the first day of the next term. Barnes, 101 . — 17 , And in that 
■court two days notice of bail is not required on an attachment, but reasonable notice 
is sufficient. 2 BIk. 1110. — 18. So where boil were put in in time, but did not come 
to justify pursuant to notice, and defendant’s attorney gave a new ilotice for the 
slay, C. P. rave the bail leave to justify, in payment of costs of the first attendance. 
M. Corraick v. Foulger, Tidd, 257. Imp. C. P. 287. Tidd, 253. 257. 

(m) The justification of bail is cither in person or by affidavit.— 2. Where the bail 
are put in before a judge in town, whether by bill or original, they must personally 
appear in court, or by consent, before a judge at bis chambers. 6 Mod. 24. R. E. 5G.2. 
reg. 1 (b) K. B. —3. And in order to justify thcmselve!:, must swear that they are 
housekeepers or freeholders and respectively worth double the sum sworn to, or 
1000/. beyond that sura, if it exceed lOOOl. after all their debts are paid, or over and 
above all debts or demands due from them to any person or persons whatsoever; it 
not being sufficient for bail to swear they are worth a certain sum exclusive of their 
debts. 4Taunt. 704.—4. Bail put in before a commissioner must justify themselves in 
the same manner, where they live in London or Westminster, or within ten miles 
thereof. St. 4 & 5 W. & M. c. 4. s. 2. — 5. But where they live at a greater distance, 
they may be justified without their personal attendance, by affidavit duly taken before 
the commissioner of their being housekeepers, &c. Id. s. 2. R. T. 8 W. 3. reg. 3. 
s. 5. R. E. 5 G. 2. reg. l (b) K. B. — 6. This affidavit is usually annexed to the 
baiUpiece, and a copy of it delivered to the plaintiff’s attorney at the time of 
giving him notice of the bail-piece being filed; after which, if an exception be entered, 
which seldom happens, the affidavit must be produced and read in court, as a justifica¬ 
tion upon notice given thereof, and an affidavit of the service of such notice; Tidd, 267. 
— 7. In the king’s bench where the same persons are bail in more actions than one, it 
is sufficient for them to swear that they are worth double the amount of the sum sworn 
to in that action. Ibid.-—8. Butin the common pleas, the affidavit ought to state 
that they arc worth double the amount of the debts in all the actions wncrcin they 
offer to become bail. 3 B. & P, 39.—9. When the bail are to bo justified in court, an 
affidavit must be made of the service of notice of justification, and delivered to counsel 
in the king’s bench, or a serjeant in common pleas, with instructions for him to move 
to justify them. Tidd, 267. —10. And the judge’s clerk attending with the bail-piece 
or the filacer with his bail-book, they are allowed to justify as a matter of course, un¬ 
less th^ are opposed by counsel vivd voce, or, if taken before a commissioner, upon 
cross affidavits. Ibid. — 11. For the purpose of taking the justification of bail, &c. one 
of the judge’s of the court of king’s bench sits dunng term-time, every morning at 
half-past nine o’clock,and no bail is permitted to justify after ten o’clock. R.T.35 G. 3. 
K. B. — 12. And in the C. P. it is a rule that bail shall justify at the sitting of tHo' 
court only, and at no other time, excepting the last day of term, when bail, who may 
have been prevented from attending at the sitting of the court, shall be permitted to 
justify at the rising of the court. K. M. 51 G.3. 3 Taunt. 569.— 13. If bail justify 
In that court, without the observation of counsel instructed to oppose them, the court 
will not require them to come up again and justify de novo. 4 Taunt. 666. —14. The 
common grounds of opposing bail are, first, that there is some defect in the form, 6r 
irregularity in the service, of the notice of bail or justification; secondly, that the per¬ 
sons offered are not personally qualified, or allowed to be bail; and, thirdly, on ac¬ 
count of their insufficiency in point of property. Tidd, 268.—15. In the com¬ 
mon pleas, it is a rule, that a false addition to the name of the bail, shall be considered 
as a ground of rejection. 2 Taunt. 173.—16. And bail by affidavit were rejectCd.iR 
that court, on the ground that one of them was described in the notice of justificatiqn 
as A. B. generally; but in the affidavit of justification, as A. B. the younger. 1 Mars. 
386. —17. And the chief qualification in both courts is, that they should be house¬ 
keepers or freeholders; but if they arc housekeepers, the rent of thdr houses is im¬ 
material, though it be under 10/.; nor is it necessary that they should have been as¬ 
sessed to the poor’s rate. —18. In respect of property, the principal ground of op¬ 
posing bail is, that they are not worth double the amount of the sura sworn to, 
or jone thousand pounds beyond that sum, if.it exceed 1000/. after payment of all 
their debts. — 19. Upon this ground, bankrupts maybeot^ted to, who have npt 
obtained their certificates; or such as have been twice papknipts, and hot paid 
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Or, by consent, the defendant may justify them at a judge’s chamber. 
Idod. Ca. 24. 

So 


1S(. in the pound. Mountain v. Wilkins, Tidd, 268.-« 20. And bail have been re> 
ject^f who did not know the defendant. Tidd, 268. — 21. Or bad been bul before, 
but did not know in how many actions, or for what sums. *Loflt.|72. 194.— 
22. But it seems that the circumstance of not knowing the detendant, being only 
a mark of suspicion, may be explained away. Tidd, 268.-.- 23. And a person was 
admitted to be bail, in respect of mortgage money secured on an estate in Ire¬ 
land. Ibid. — 24. Where the bail had assumed feigned names, the court of com¬ 
mon pleas ordered them and the attorney to be set on the pilloiy. 1 Str. 384. — 
25. And " if any person shall acknowledge or procure to be acknowledged any 
recognizance or ban in the name of another person, not privy or consenting to the 
same; or, before a commissioner shall represent or personate another person, whereby 
he may be liable to the payment of any debt or damages, he shall on conviction, suffer 
death as a felon, without benefit of clergy.*' 21 Jar. 1. c. 26. 4 & 5 W. & M. c. 4. 

— 26. But the courts will not vacate the proceedings against the party personated, 
until the offender be convicted. T. Jon. 64. _l Vent. 501. 3Keb.694. Ld. Rd. 445. 

— 27. Nor can a conviction take place until the baibpiece be filed. 2 Sid. 9a — 
28. Bail may be asked whether they have not been in the pillory for perjury. 4 T. R. 440. 

— 29. And where a man who had offered himself as bail confessed, on being examined 
by the court, that lie had forsworn himself, he was presently adjudged to be committed 
to prison, and to stand upon the pillory with a paper mentioning the cause, viz. *' for 
false bail,” and to be brought into the court of K. B. C. P. and exchequer; and this upon 
his confession w^recordedin court withoutotherproceedings against him. Cro.Car. 146. 

— 30. But if bul have sworn to a false account of their property without the privity of 
the defendant or his attorney, the plaintiff has no other rcmerly than by indictment for 
perjury. 5 Taunt. 776. — 31. Where the bail do not attend, or arc not permitted to 
jufti^ on account of a direct in the notice of bail or justification, the courts, as a favour, 
will in general allow them further time to justify. Lofli:. 72. 187. Tidd, 269. et vide 
1 B. A P. 660.—32. Unless it be on a habeas corpus or writ of error, in which case, 

on account of the delay, this indulgence is not granted. Tidd, __33. And where 

bail were put in in time, but did not come to justify pursuant to notice, and the de- 
.fendant’s attorney gave a new notice for the next day, the bail were permitted to 
justify on payment of the costs of the attendance. M'Cormick v. Foulgcr, Tidd, 269. 
lorn. C. P. 185.— 34. But where bail are rmcctcd on account of some personal in¬ 
sufficiency, the courts will seldom allow further time to add and justify others. 
Tidd, 270.-35. In the king’s bench, when a motion is made for further time to justify 
biul, it must be supported by an affidavit of the special facts allied in excuse of the 
bail not attending at the time mentioned in the notice of justification; or in case 
further time be given, upon suggestion of counsel, then the bail shall not be permitted 
afterwards to justify, unless at the pven time such an affidavit be produced as before 
described. Ibid.—36. It is a rule in that court that where there have been three 
notices and two changes of bail, they shall not be allowed to justify, until the plaiiitiff 
has l^n paid his^ costs, lldd, 270. — 37. And in the common picas, b^ were not 
giermittcd to justify till the costs of a former opposition were paid to the plainti^ though 
the defendant was in custody. 1 Taunt. 57— 38. If the bul do not justify at the lime 
appointed, and no further time be given, they are said to be out of court. 1 Cromp. 66, 
7 Mod. SO.—39. Though bul who had b%n rejected, are still competent to render 
the defendant in the king’s bench, so long as they remain on the bail-piece. Tidd, 270. 

— 40. Though it is otherwise in the common pleas. Ibid. — 41. When the bul an 
allowed, a rule or order of allowance should be drawn up, with the clerk of the rule* 
in the kin^s bench, or secondaries in the common pleas, and a copy of it served on 

'» attorney, wen thoi^h he has opposed their justification. 4 T. R. 49X 
L ' ® ^ S. 145.—42. After which, the baiUpiece in the king’s ^nck 

•IjLOuld be obtuned from the judge’s chambers, and filed with the masters. dd, 270. 

— 43. This should M^rly be done the same term in which they were aUowed. 
3^ H. 1650. r^. 3. IL B.— 44. And in filing the bail in that court, it should be ob- 

that weiy bul taken on or before the continuance day is a bul, and to be filed 
in preying term, and eveiy bail taken after the continuance day is a bail, and to 
i>e fii^ of the sub^uent term; but where new bail are added to other bul taken on 
sir before the continuance day, the new bail shall be taken and filed as of that term in 

^ P"* '?• P* *• ®* Vide 1 Salk. 100. - 

f 5. If bail bat been uaproperly aUowed, the court wiU set wide the rule of aUowance. 

Tidd,. 



Ifliat bail shaU be suffifnenU 5^ 

So in vacation fornccessity; but then he ought afterwards to justify - 
them in court the next term. Mod. Ca. 24. (o) ' 

So in error, the defendant ought to except and. give notice diereof 
in 20 days; and the exception shall be entered with the clerk of tha 
syrrors. Mod. Ca. 230. 

And he shall also serve a rule before execution. Mod. Gai 230. 


Tidd, 271. — 46. The bail>piece being filed in the king’s bench, or bail perfected in 
the common pleas, an entry should be made of the recognizance on a roll call^ die 
recognizance>roll, which shoulcf be docketed and carried into the treasury chamber. 
Ibid. — 47. And this should regularly be done before any proceedings are had againsb 
the bail, or at least before they are called upon to plead. Ibid. — 4S. For otherwise 
they may plead nul tiel recora, and if the recognizance>roll be not carried in till after, 
wards, it seems that they may withdraw their plea, and the plaintiff must pay the costs 
of it. Ibid. — 49. In the K. B. the recognizance of bail by bill is entered by tlie- 
phuntiff’s attorney after the declaration, with a memorandum of the term it is of. Ibid. 

— 50. But by original it is entered by the filacer after a recital of the process. Ibid. 
^51. And if in a Joint action against two defendants, the recognizance of bail be 
entered by mistake m an action against one only, and the plaintifif after two writs of 
xire facias against the bail, and n^til returned to them, sign judgment against the bail, 
and take out execution, the court will set aside the judgment and execution for irregu* 
larity. 1 M. & S. 199. — 52. In the common pleas, the filacer enters the recognizance 
on tine roll, and dockets it. Tidd, 271 . — S3. And where the plaintiff was called by a 
wrong name in the recognizance-roll, that court would not rectify the mistake,- but 
gave judgment fur the defendants on an issue of nut record. 3 Taunt. ^3. 

54. So they would not amend a clerical error in the spelling of the plaintifl'’s name in> 
the recognizance, without the consent of the bail; S Taunt. 814.—55. Butin scire 
facias against bail in that court, if there be a failure of record through a misprision 
of the officer, the court will permit the entry of the recognizance to be amended. 

1 Taunt. 221. et videCa,Pr. C.P.74,75. Barnes, 59. Id. 415. Sedvide 1 B.&P.481, 

— 56. And in a subsequent case, the entry was amended at the instance of the bail, 
where the plaintiff’s name had been mistated. 4 Taunt. 875. Tidd, 266 — 272. 

(n) Where the bail already put in do riot mean to justify, others should be added^ 
before a judge, on the bail-piece by bill, or in the filacer’s book by original, in K. B., 
or in C. P., with the filacer or his clerk, within the time allowed for their justification; 
and if there be not time enough, defendant’s attorney may take out a summons, and 
obtain an order for further time. 1 Cromp. 64, 5. 88. &c. Tidd, 254. 

( 0 ) 1. But a doubt having arisen whether a prisoner could be bailed in vacation, 
it was enacted by the statute 43 Geo. 3. c. 46. s. 6. that “ if any defendant shall be 
taken, detained or charged in custody, at the suit of any person or persons, upon mesne 
process issuing out of any of his mmesty’s courts of record at Westminster or Dublin, 
and shall be imprisoned or detainecl thereon after the return of such process, it shall 
and may be lawful for such defendant, in vacation time only, and upon due notice 
thereof given to the attorney for the plaintiff or plaintifif in such process to put in 
and justify bail; the letter of the statute includes the power of putting m bail before 
a commission, as given by the stat. 4 W. & M. ante 245; and see observations in Udd, 
infra, before any one of the justices or barons of the court out of which such process 
shall have issued; who may, if he shall think fit, thereupon order a rule to issue for the 
allowance of such bail, and may further order such defendant to be discharged out of . 
custody, by writ of supersedeas or otherwise, according to the practice of such cour^ 
in like manner as the same is and may be done by an order ot court in term time.” 

— 2. To discharge a defendant out of custody on this statute, bail above must be put 
in before a judge, and notice thereof given to the plaintififs attorney in the usual way; 
after which another notice should be given, that the bail will justify themselves on a 
certaiir day at a judge’s chambers, and an afiidavit made of the service of such notice; 
and when the bail have justified, tiie jutke will order a rule to be drawn up for their 
allowance, and for the discharge of the (Cendant if in custody of the marsnal, or for 
a writ of supersedeas to issue if in custody of the sheriff or warden of the Fleet 
prison; Md tberepuon a rule bdng drawn up by the clerk of the rules in the K. B., or 
secondaries^ in the C. P., and a writ of superwdeas issued when necessary, and delivered 
^ the sheriff or warden, the defendant will be discharged out of^eustody. I'idd, 278« 
T!dd| 272,27X 

D 3 (K. 5.) Remedy 


BAIL. 


f8 

(K 5.) Remedy for insufficient bail. 

By the st. 23 H. 6. 10. if the sheriff returns &cepi corptUt or reddi~>^ 
dit scy he shall have his prisoner at the return day, as before the act. 

And if he has not, the sheriff shall be amerced by the court, upon«a 
rule given to bring in the body. Compl. Att. SI 1. 1 Sal. 99. 

The first amerciament shall be 40s., and if he has not the body then> 
the plaintiff shall have an habeas corpus. Comp. Att. 311. 

If he does not return the habeas corpus^ he sh^l be amerced. Comp. 
Att. 311. 

If he returns lattguidits in persona^ the plaintiff shall have a dtuss 
iecum licet languidus. Comp. Att. 311. 

If he still makes default, the amerciaments shall be encrcased, and 
repeated toties quoties, and shall be estreated into the crown-office, and 
so into the exchequer. Comp. Att. 311. 

If there be an exception to the bail, and they be not justified, there 
shall be an amerciament against the sheriff^ notwithstanding the bail. 

Though the bail to the slieriff be offered to the coxirt. Per Holt, 
!Mod. Ca. 122.(/j) 

But 

(p) 1. If there be no bail-bond, or the plaintifTbc dissatisfied with the bail taken by 
the snerifls, it is usual to rule him to return the writ. Gilb. C. P. 21. R. M. 6. G. 2. (a). 
S Saund. 61. & n. — 2. And as in K. B. if the sheriff's bail become bail above, the 
plaintiff cannot except to them, after he has taken an assignment of the bail-bond (though 
Jt is otherwise in the C. P.) if the plaintiff in that court be dissatisfic<l with the bail 
taken by the sheriff, he can only proceed by ruling him to return the writ and bring in 
the bo%. Tidd, 295. — 3. But a rule to return the writ cannot be hud, after the 
plaintiff has taken an assignment of the bail-bond, if valid; for by taking such assign¬ 
ment he discharges the sheriff. Gilb. C. P. 21. l Salk. 99. 3 B. & P. 564. — 4. Though 
if the bail-bond be void it is otherwise. 1 Wils. 223. Williams v. Jacques, Tidd, 296. 
— 5. So it has been holden, that if the sheriff appoint a special bailiff to arrest the de¬ 
fendant, at the request of the plaintiff or his agent, he cannot be ruled to return the 
writ. 2 BIk. 9.52. 4 T. II. 119.— 6. But he is notwithstanding responsible for the 
safe custody of the defendant after the arrest made. 8 T. R. .505.; et vide. 3 Esp. 
•591.—7. The rule to return the writ is a side bar or treasury rule, which expires in 
four days after service in London or Middlesex, and in six days in any other city or 
county. R. T. 6 G. 3. K. B. s Burr. 1921. R. M. 6 G. 2. K. B. — 8. In K. B. it is 
obtained from the clerk of the rules; and usually taken out on the return day of the 
writ by bill, or quarto die post, by original, in order that it may keep pace with the time 
to put in bail; but it cannot regularly lie taken out before, though dated on the return 
day, or quarto die post, by original. 1 T. R* 552. 2 East, 242. Tidd, 296.-7-9. In 
the G. P. the sheriff had lormerly in all cases six days after service of the rule to re¬ 
turn the writ. R. H. 8 G. 1. C. P. —10. But the time for returning it in town causes 
was afterwards reduced to four days, so that now it is the same in both courts. R. H. 
^ G. 3. C. P. Barnes, 494. — II. The rule to return the writ is obtained from the ' 
secondaries in the C. P., and usually taken out on the first day of term, where the 
process is returnable on the first return; or if returnable on the second or any sub¬ 
sequent return, it may be taken out on the return day of the process, being the periods 
from which the timefor putting in bail is reckoned. Tidd, 297. —12. But by 20 G. 2. 
€. 37.8.2. no sheriff shaU be liable to be called upon to make a return of any writ or 
process, unless be be required so to do within six months after the expiration of his 
office. —13. Upon which statute it has been holden, in case of 8berifl8,that the months 
arc lunar montns; that the day of the sheriff’s quitting his office is to be reckoned as 
one; and that the sheriff cannot be mled to retimn the writ after the expiration of 
tiix months, though requested before. Dougl. 463. 2 Saund. 47. m. 2 T. R. l.— 
14. The rale to return the writ bcin^ intended to.bring the sheriff into contempt, 
must be personally served upon the sheriff himself, or his nnder-sberiff. Ca. Pr. C. P. 123. 
Fr. Reg. 381. —15. Excqit in London, Middlesex, and Surrey, where service on the 
deputy secoqdary of the compters, sheriff’s deputy, or uod^ sheriff’s agent, in town,- 
\ _ i ^ ‘ U 
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u deemed sufEcient. Doiigl. 420. 3 T. R. 551. ~ 16. In K.B. where the nile ex¬ 
pires in vacation, the sheriff need not return it till the first day of the cnsuiii" term 
and has the whole of that day to file his return. 5 East, 386. l Smith, 427 .— 

17. But in the C. P. where a rule to return a writ expires in vacation, the slieriff must 
file it at the return, and cannot wait till the ensuing term, the C.P. office being open 
during the vacation, l Taunt. 647. 1 Mars. 270. —18. Tlicsherifl being ruled to 
return the writ, either does or does not ri'tiirnit.—19. And where the writ is exccnicd 
by the old sheriff while in office, he ought to make liis return to the same, and hand 
such writ and return over to the new sheriff who comes into office before the return 
day; and such new sheriff will return the writ, with the old sherirt’s return thereon. 

— 20. And if the old sheriff, after arresting a defendant, suffer him to escape, and go 
out of office before the return day, he is answerable for the escape. 4 East, 604.— 

SI. If there be no return it is a contempt, for which the courts, on'a pruper affidavit, 
will grant an attachment. R. M. 6 G. 2. K.B. — 21 . And this is the constant mode 
of proceeding against the late sheriff as well as the present one. Uougl. 464. — 

23. But where the sheriff^ on being ruled to return a writ, gave notice to the plaintiff 
that the writ was lost, and that the defendant was in custody; held that the plaintiff 
should have proceeded as if the sheriff had returned cepi corpus, and the court of 
C. P. set aside an attachment issued against the sheriff for nut returning the writ. 

1 Marsh. 289. — 2.3. The writ should regularly be returned by the sheriff on the day 
on which the rule for returning it expires; and in defaidt thereof, the plaintiff may 
move for an attachment on the next day. 11. M. .32 G. 3. K.B. 4T.R. 496_ 

24. Or in the K. B., if the rule expires on the last day of term, he may move fur an 
attachment at the rising of the court on that day. 11 East, 591.— 25. And the rule 
for the attachment is regular, though the sheriff make his return on a subsequent day 
in vacation, before he is actually served with the rule. Ibid. — 20. In order to ascertain 
the time of making the return in the K. B. the ci4sios brevium is required to indorse 
on every writ, on what day, and at what hour the same was filed. R. T. 30 G. 3. K. B. 

3 T. R. 787. — 27. The sheriffs return to a capias ad respondendum is either that the 
defendant is nut found in his bailiwick, or that he has taken him; and in the latter 
case it is either that he has him ready, or in custody, to answer the plaintiff, or by way 
of excuse, that he is sick or dead, or that he has escaped, or been rescued, or that the 
sheriff has discharged him or delivered him over to another custody by direction of 
the plaintiff or by order of the court, or that he has been discharged from , the arrest 
under st. 43 G. 3. c. 46. s. 2. on depositing in the sheriff’s hands the siim.indorscd on 
the writ, with ten pounds in addition, to answer costs, &c. Tidd, 299. — 28. If the 
sheriff return non cst inventus, where he has or might have taken the defendant, he is 
liable to an action for a fidse return. 2 Esp. 475. — 29. And if he return cepi corpus 
et paratum halteo, where he has taken the defendant and let him go at large without 
bail, he is liable to an action, if the defendant be not in custody, or l>ail above be not 
put in and perfected at the return of the writ. Gilb. C. P. 22. Noy, .39. 1 Mod. 228. 

2 Mod. 178.—30. But where the sheriff has taken hail, he is nut !ial>lc to an action 
upon the return of cepi eo»yiM cf/i«6fo. Cro. Eliz. 624. 808.852. Noy,39. 

1 Sid. 22 .439. 1 Vent. 55.85. 2 Saund. 60. 154. 1 Mod. .33.57. 227. 2 Moil. S3. 

177. 3 Salk. 314, 315. — 31. If the defendant reside within a liberty, the bailiff of 
which has the execution and return of writs, it is usual for the sheriff to return, that 
he has made his mandate to the bailiff of the liberty-, who has given him no answer, 
or has returned that the defendant is not found in his bailiwick, or that he has taken 
the defendant and has him ready. Off'. Brc. 216. Ret. Bre. 168, 9. —52. In the first 
case the plaintiff is entitled to a non omitlas by the st. Westui. 2. c. 39. Gilb. C. P. 26. 

1 Barnard K. B. 282.' 9 East, 330, — 33. in the second, if the return be false, the 
bailiff' is liable to an action; the sheriff not being answerable at common law, for the 
false return of the bailiff Gilb. C. P. 30.—34. In the last case, the ancient mode of 
proceeding was by distringas, Gilb. C.P. 31. Brownl. Brev. Jud. 3S. — 35. But it 
seems the plaintiff may now be called upon by rule to bring in the body. 2 T. K. 5. — 
36. If the bailiff make an insufficient return, he is liable to be amerced lor it, and not 
the sheriff, by st. 27 H. 8. c. 24 Gilb. C. P. 30. — 37. Upon the sheriff ’s return of cepp 
corpus et paratum habeo, if bail above be not duly put in, or if put in and excepted to* 
they do not justify in duo time, the plaintiff has his election, either to take an assign¬ 
ment of the bail'bond, or to proceed against the sheriff by ruling him to bring in the 
body. Gilb. C. P. £0. —38. And if there be no bail-bond, or the plaintiff be dissatis¬ 
fied with the bml taken by the sheriff, it is usual and necessary in the king’s bench for 
the plaintiff to rule him to bring in the body. 2 Saund. 61. o. — 39. This is a four or 
six day rule, and sho.*Id be served in like manner as the rule to return the writ. R. M. 
6G.2. R.T. 6G.3. sBurr. 1921. R. H. 7 G. 3. C. P, — 40. In the K. B. it is 
obtained from the clerk of the rules; but in die C> P> it is given by the filacer wl\o 

X) 4 issued 
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issued the process on a note or extract of the writ and return from the eu$ioi breviunt, 
after which the rule is drawn up by the secondaries and served. R. T. 2 W. & M, 
reg. I. C. P. Imp. C. P. 205. 210 . 211. — 4I. And there should be no delay in giving 
the rule. 7 T.R.452. ct videsB. & P. 151. <) East, 467.—42. The intent of this 
rule where the defendant is not in custody, is to compel the sheriff to put in and per¬ 
fect bail above. R. M. 6 G. 2. (a) K. B. 1 Wils. 262. 1 H. Bl. 233,234. — 43. And 

it cannot in general be taken out until the time for putting in bail has expired.* 
£ T. II. 47y. 8 East, 525. Spicer v. Linnel, Tidd, .301. Imp. C. P. 212. 2 H. Bi 276. 

1 Price, 3.103. — 44. In K. B. where the ndc to return the writ is given on the return 
(lay, a nde to bring in the body, dated on the day of the return by the sheriff of vepi 
corput, though issuing afterwards in the vacation, is irregular. 2 East, 241. — 45. But 
where the writ in a country cause was rcturiiuble on the first of June, and the 
aheriffwas ruled to return it on the. second, and on the eighth he returned cepi corptu,. 
upon which the plaintiff on the same day served him with a rule to bring in the body, 
and on the fifteenth obtained an attiichnicnt, the court held the proceedings, regular; 
although it was objected that the sheriff had all the eighth to return the writ, and con¬ 
sequently that the rule to bring in the body shoulil not have been served till the ninth; 
for in this case, the time for putting in bail had expired, before the service of the nile to 
bring in the body. Parkcrv.Wali,Tidd,30l. Goodwin v. Montague, Ibid..— 46. Agree¬ 
ably to which it is now settled, tliat in all cases where the time fur putting in bail has ex¬ 
pired, the sheriff may be ruled to bring in the body on the same day that he returns cepi 
corpus, Rex v. Sheriff of Middlesex, Tidd, 302. — 47. In the C. P. where a rule to 
bring in the body expires on the last day of term, the plaintiff is at liberty, at the ris¬ 
ing of the court on that day, to move fur an attachment for not bringing into court the- 
body of the defendant; and such attachment may be accordingly issued on the fol¬ 
lowing day, provided bail shall not then be perfected, or the defendant rendered in 
their dischaige. R. T. 38 G. 3. C. P.— 48. When the sheriff is called upon to bring 
in the body, he must either bring it into court. Barnes, 392. — 49. Or put in, and 
perfect bad above, within the time allowed him by the rule. 1 Wils. 262. R. M. 
6 Geo. 2. (a) K. B. 2 Saund. 61. e. — 50. Otherwise it is a contempt for which the 
courts will grant an attachment, on an affidavit of the service of the rule, and that no 
bail has been put in, or that bail has been put in, but not perfected. Tidd, 302. — 
51. And where two sheriffs had been ruled to bring in the body, and then one of them 
died, the court granted an attachment against the surviviug sheriff only. Willie v. 
Benwcll. Tidd, 302.— 52. But the contempt is not incurred, till the day is past on 
which the rule to bring in the body expires; for the sheriff has the whole of that day 
to bring it in, and therefore an attachment cannot be moved for till the next day. Rex 
V. Sheriff of Essex, cited in 7 T. R. 528. 8 T. R. 464.— 53. And after the defendant 
has surrrendered, an attachment against the sheriff for not bringing in the body 
is irregular, though the surrender be not made until after the rule for bringing 
in the Imdy has expired. Tidd, 302. — 54. In K. B. the plaintiff may move foe 
an attachment against the sheriff at any time after the expiration of the rule to 
bring in the body; and if the attachment be obtained before the service of the 
rule for the allowance of bail, the sheriff is fined. Tidd, 303. — 55. But in the 
C.P. and exchequer, though the rule to bring in the body has expired, yet if the de¬ 
fendant justify bml before the attachment against the sheriff is moved for, it is in timo 
to prevent the attachment. 1 H. Bl. 9. 1 Price, 103.: ct vide i B.& P. 325. 9 East, 
468. — 56. And that court will never allow any advantage to be taken of the priority 

of motion on the same day. Ibid. 2 B. & P. 38.; et vide l B. & P. 334.- 

57. Therefore if bml be thought up on the same day on which an attachment has been 
obtained against the sheriff, the court will permit them to justify, and set aside the 
attachment. Ibid. — 58. But the plaintiff in such case is entitled to the costs of pre¬ 
paring to move for the att^hment. Ibid. 3 B. & P. 603. — 59. So if the plaintiff to 
nas incurred the costs of instructing counsel to move for an attachment, before the 
defendant ^ves notice of his surrender, though he surrender before the attachment is 
actually obtained, C. P. will order the costs of those instructions to be paid by the de¬ 
fendant, upon setting aside the attachment, l Taunt. 56. — 60. In counties palatine, 
the attachment or other process of contempt, issues against the party who is in fault. 
—61. Asaminstthc chancellor of Lancaster. — 62 . The bishop of Durham, i Sid. 
92.—63. Or the chamberlain of Chester. — 64. Or their officers. Andr. 191. and 
see Dougl. 749. 3 East, 131. — 65. If they refuse to make a mandate to the sheriff 
or to return the writ into court, after he has made his return to them.— 66. Or 


against the sheriff, if he will not return his mandate, or bring in the body of the de¬ 
fendant, pursuant to bis return of coipus. Udd, 303. t- 67. It was formerly 
usual in the K. B. to proceed agmnst the late sheriff, for not bringing in the body by 
dulrwgat. Traxe, 144. 14S. ;2Lil. Pr. Reg. 510. 5 Burr. 2726. Dougl. 464.-.r 
fiS. ^ut now, by rule of that court, wh^e any sheriff before his going out of of- 
_ „ ftWa 
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fice, shall arrest any defendant, and a cepi corpiu shall afterwards he retnrned, he 
shall and may, within the time allowed bv law, be called upon to bring in the body by 
a rule for that purpose, notwithstanding he may be out of office before such rule shall 
be granted. R.T. 31 G. 3. K.B. 4 T-R. 379. —69. A similar practice has dso 
obtmned in the C. P. Barnes, 102. — 70. And in that court a sheriiT, who is ruled on 
the last day of term, but goes out of ofilce before the next term, is liable to an attach- 
'mentfor not bringing in the body. 1 H. Bl. 629. — 71. The dislringas against the 
late sheriff was a judicial writ, issuing out of the king’s bench office by bill, or filaew’s 
office by original, and directed to his successor, commanding him to distrain the late 
sheriff by his lands, &c., so that he might have the defendant’s body in court to an¬ 
swer the plaintiff. Brownl. Brev. Jud. Thes. Brev. and Offic._ Brev. tit. Distringas. 

— 72. This writ must have been made returnable on a day certain or general return, 
according to the former proceedings. Tn e, 144,145. — 73. And must have lain four 
four days exclusive in the sheriff’s office; but it need not have been left there before 

the return, it being deemed sufficient to leave it on the return day. Tidd, 304. -- 

74. Upon the first ditlringat, the sheriff to whom it was directed, levied issues to the 
amount of 40»., which the plaintiff moved to increase; and if the debt were small, the 
court would order the whole of it to be levied, with costs, upon an aUas dUiringat ; 
but otherwise the plaintiff moved again to increase the issues, and sued out apluriet 
dittringas. See., and when issues were returned to tlie amount of the debt and costs, 
the plaintiff moved for a sale of them, under the statute 10 G. 3. c. 50. 5 Burr. 

2726 7._75. The attachment is a criminal process, directed to the coroner, when it 

issues against the present sheriff; or when against the late one, to his successor. Tidd, 

305 ._ 76 . And in K. B. it must be made returnable at a general return, though the 

original process was at a day certain, l Str. 624. — 77. The attachment may be 
moved for on the last day of term. 1 Burr. 651. — 78. And unul it be granted, the 
proceedings in the K. B. are on the plea side of the court, and must be entitled with 
Idle names of the parties. Tidd, 305. — 79. But as soon as the attachment is granted, 
the proceedings arc on the crown side, and from that time the king is to be named as 
the prosecutor. 3 T. R. 133. 253. 7 T. R. 439. 528. 2 East, 82. 12 East, 165. 

JJt vide 2 B. & P, 5)7, — 80. If the coroner or sheriff, being called upon by rule, ne¬ 
glect to return the attachment, he may be attached himself; and the attachment 
against the coroner should be directed to elisors, named by the master in K.B. or pro- 
thonotaries in C, P. 2 Blk. 911.,1218.— 81. When the sheriff is fined for contempt, 
he is liable in like pianeer as his bail upon the bail-bond, to the payment of what is 
really due to the plaintiff, though beyond the sum sworn to, and costs, to the full 
extent of the penalty of the bond. 7 T. R. 370. 8 T. R. 28. 1 H. Bl. 233. 543. 

_82. And he cannot relieve himself by payment of the debt sworn to, and indorsed 

on the writ, since the st. 43 G. 3. c. 46. s. 2. having neglected to take the money at 
the time of the arrest, as directed by that act; but must pay the whole debt and costs. 

9 East, 316. — 83. Neither can he be relieved on the ground of the defendant’s death, 
after the contempt was incurred, and before the attachment issued. 3 T. R. 133. — 
84. But he is not liable beyond the penalty of the bond, 3 East, 604. — 85. And if a 
party has a right to enforce payment of his debt against the sheriff, he must pursue it 
within a reasonable time, and not lay by so long, as that by his laches the sheriff shall 
be deprived of his remedy over against the debtor. 9 East, 467. 3B.&P. 151. 

1 Taunt 111.—86. So a cognovit for payment of the debt and costs by instalments, 
discharges the sheriff, notwithstanding a co-temporaneous agreement that the right of 
moving for an attachment against him should remain with the plaintiff as a security, 
in case any of the instalments should not be paid. 1 Taunt. 159. and see 4 TaunU 
456. 5 Taunt. 319. 1 Mars, 59. Wightw. 121. — 87. But where the plaintiff, atthe 
desire of the sheriflTs officer, foreborc to enforce an attachment in the first instance, 
and two days afterwards applied to the sheriff for the debt and costs, C. B. held that 
the sheriff was not dischar^d by the indulgence given to the officer. 1 Taunt. 489* 

_88. If the proceedings against the sheriff are irregular, they may be set aside. Tidd, 

306 ._89. It regular, may be stayed by t^e &vour and indulgence of the court, in 

«rder to let in a trial of the merits for the benefit of the sheriff, or of the defendant, 
or his bail. 2 H. Bl. 235. Goodwin v. Montague, Tidd, 306. — 90. The practice in 
these cases is to move for a rule to shew cause, why on putting in bail, the proceed- 
ii^ against the sheriff should not be stayed ; and to have the bail ready to justify, 
when the rule is disposed.of. 1 B. & P. 334. — 91. If the plaintiff has not lost a trial, 

' the court will set aside ^proceedings,, upon putting in and perfecting bail above, 
and payment of costs. 4 T. R. 35g. 2 H. B. 235. — 92. In such case, however, if 
the application be made on behalf of th^ defendant, they will require an affidavit of 
pierito; or if made by the sheriff or bail, who cannot be expected to swear to merits, 
•0 i^dayit is required, the application is made oq their behalf, withevt collusion 
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But the most usual way is, that the sheriff assigns the bail bond to 
the plaintiff, (jp) 

And 


with, or indemnity from the defendant. 7T. R: 239. 3 M. &S. 299 . Etvide l N.R. 
12?.—93. If a trial has been lost, the court will farther require that the attachment shall 
remain in the office,and stand as a security to the plaintifflor the sum recovered. Gravett 
V. Williams, cited 4 T. R..352. — 94. But upon setting aside a regular attachment, on 
payment of costs, the question whether or not the attachment shall stand as a security, 
depending upon the fact whether a trial has been lost, it is for the plaintiff^ who seeks 
to qualify the rule, to shew by his aflidavit the necessary facts, such as the day of the 
delivery of the declaration, &c. which may entitle him so to do. 5 I'aunt. 606. — 
95. When the shcriffhas been .^lilty of a breach of duty, in discharging the defendant 
out of custody, without tlie plaind^s assent, upon his own undertaking to appear and 
put in bail, instead of taking a bail-bond, the court will not assist him by staying the 
proceedings in an action for an escape, or by setting aside the attachment. 7 T. R. 
109. 239. Et vide 1 B. & P.22.5. I Taunt. 119. — 96. And it is now decided, that he 
cannot, after paying the debt and costs, maintain an action against the defendant, for 
money paid. 8 East, 171.—97. But if he has taken a bail-bond, he may resort to 
the defendant or his bail, by putting it in suit against them; though in general the 
money is paid by the officer, on issuing the attachment, and he brings the action on the 
bail-bond in the sheriff’s name. 2 Saund. 61./.— 98. Where bail above were put in, 
but not justified, and the sheriff being lined, brought an action on the bail-bond, to 
which the defendant pleaded compermt ad diem, C. B. on motion by the sheriff, or¬ 
dered the recognizance of bail in the original action to be struck off the blc; though 
the defendant alleged that the sheriff was fined through his own neglii;cncc; for that 
should have been the subject of a motion to stay proceedings on the bail-bond, l Mars. 
520. Ticld, 295—.308. 

(;>) 1. If the bail below be sufficient, it is usual for the plaintiff to take an assignment 
of the bail-bond. — 2. Which it seems he may do, even after service of the rule to bring 
in the body. Robinson v. Owen. Tidd, 287. Poidevin v. Harvey, Ibid. r> B. & P. 
564. Wigritw. 406. But Imp. K. B. 203. 214, contra. — 2 . Or moving l'i>v an at¬ 
tachment, Tidd, 287. — 4. But after he has sued out an attachment against the sheriff, 
he has made his election, and cannot afterwards, whilst the attacliiuciit remains in 
force, take an assi^ment of the bail-bond. Cunningham v. Chambers. Tidd, 287. — 
5. And in the C. B. if bail above be put in and justified in due time after the sheriff 
is ruled to bring in the body, the court will set aside proceedings in an action upon tlic 
bail-bond, conunenced previous to the time of justification. 3 B. & 1^. 5fa4. — 6. So 
that the plaintiff in that court is not at liberty to proceed upon the bail-bond, pending 
the rule to bring in the body. — 7. But where the sheriff’s officer, on the attachment 
being lodged, prevailed on the plaintiffs to withdraw it, and take an assignment of tUc 
baibbond, which the plaintiffs, in order to relieve the sherifi| accordingly took atui 
commenced an action thereon; K.B. held that the plaintiffs might abandon their at¬ 
tachment in this case, and then take an assignment and proceed on the bail-bond. 15 
East, 215.— 8. And in the exchequer, where the attachment against the sheriff has 
been set aside for irregularity, it is no bar to an assignment of tlie bail-bond. Wiglitw. 
406. — 9. Before the statute of Ann (recited in the text) the sherifi'was not com¬ 
pellable to assign the bail-bond. 1 Mod. 228. —10. Though if he had not assigned 
It, the court would have amerced him. 1 Sid. 23. 2 Mod. 84.-j-11. And the old 

way was, first to give a rule for the sheriff to bring in the body, before the plaintiff 

could take an assignment of the bail-bond, 1 Salk. 99.—12. Another mischief at 
common law was, that after an assirament of the bail-bond, the action thereon must 
have been brought in the name of the sherifi^ who'might have released it, and thereby 
driven the plaintiff into a court of equity. Gill). C. P. 2. — 13. To remedy whicb 
inconveniences thest. 4 & 5 Ann, c. 16. passed.— 14. Upon which statute it lias been 
'said, that the bmi-bond may be assigned before it is forfeited, though it cannot be put 
in suit till afterwards. Barnes, 77.—15. And it is a rule in the C. P. that no bail- 

bond taken in London or Middlesex, by virtue of any process issuing out of that 

court, returnable on the first return of any term, shall be put in suit until after the 
fifth day in full term; and that no bail-bond taken in any other city or county, by 
virtue of snch process, shall be put in suit until after the ninth day in full term: and 
that no bail-bond taken in London or Middlesex, by virtue of any process issuing 
out of that court, returnable on the second or any other subsequent return, shall be 
put in suit until after the end of four days, exclusive of the day on which such process 
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^hall be ejcpressed to be returnable; and that no bail-bond taken in any other city or 
county, by virtue of such last-mentioned process, shall'^be put in suitun^ ^ftcrthe 
end of eight days, exclusive of the day on whidi such last-mentioned process shall bo 
expressed to be returnable; upon pun of having all proceediims upon such bail-bonds 
to the contrary, set aside with costs. R. T. 30 6.3. C. F. 1 H. Bl. 525,6. Et 
vide H. 9. Ann. rcg. 4. C. P. 2 Blk. 1009.— 16. But in K. B. it has been holdcn, 
that if the fourth day for perfecting bail be the last day of term, and the bail be not 
perfected before the rising of the court on that day, an assignment of the bail-bond to 
the plaintiff in the evening of that day, is regular. 8 T.R. 4.—17. After default 
made in putting in special bail in time, it is not enough that bail are afterwards put in; 
but plaintiff may take an assignment of the bail-bond, and proceed thereon, unless the 
bail be also justified, though nut before excepted ta 7 East, 607. — 18. And where 
the defendant had neglected to put in and perfect bail above, K. B. held that the plain¬ 
tiff was not out of court by omitting to declare in the original action within two 
terms after the return of the writ; but be might still take an assignment of the bail- 
bond. 2 Str. 1262. Carmichael V. Chandler, Tidd, 290. Imp. K. 13.208. Pr. Reg. 
71.—19. But where the phuntifi' is completely out of court, by not declaring in the 
original action, (in K. B. within a year after the return of the writ, in C.P. before the 
end of the vacation of the second term after it fs returnable) it seems that he cannot 
afterwards regularly take an assignment of the bail-bond. 2 Blk. 876. 4 Taunt. 715. 

— 20. And in C. P., though the assignment of the bail-bond be regular, as being taken 

while the action was pending, yet if the plaintiff be afterwards guilty of laches, to the 
prejudice of the bail, the court will stay the proceedings thereon. 3 B. & P. 221. 4 
Taunt. 715. — 21. The plaintiff, however, may proceed against the bail, although the 
action be out of court, if it do not appear that it was out of court, before the plain¬ 
tiff took an assignment of the bail-bond. 4 Taunt. '715. — 22. The assignment may 
be made by the high sheriff, or by the under-sheriff, in Ms name, and even by the 
under-sheriff’s clerk in his office. Harris v. Ashley, Tidd, 290. French v. Arnold, 
Ibid. 1 Str. 60. 4 Camp. 36. Sed vide 1 Str. 60. 10 Mod. 288, contra. — 23. Apd 
must be stamped with a half-crown stamp before the action commenced. — 24. And 
as the assignment may be made, so the action may be brought in any county, 2 Str. 
727. 2 Ld. Rd. 1455.—-25. But it must necessarily be brought in the same court 
whence the process issued on which the bail-bond was taken, otherwise the parties 
could not have the relief intended by the statute. 1 Burr. 642. 3 Burr. 1923. 

Barnes, 92.117. 3 Wils. 348. 2 Blk. 858.—26. This rule applies in K. B. to actions 
brought on the bail-bond by the sheriff himself, as well as his assignee. 8 T. R. 152. 

— 27. But it is otherwise in C. P. 1 H. B. 631. — 28. And although it be irregular 
to bring an action on the bail-bond, in a different court from that in which the 
original action was commenced, yet defendant cannot take advantage of this under 
the pica of non eU factum, 2 Camp. 396. — 29. When the plaintiff has taken an 
assignment of the bail-bond, he cannot proceed in the original action, so long as he 
retains his right to sue upon it. Eaton v. Beattie, Tidd, 291. 2 Smith, 489. 4 
Taunt. 715. — 30. The proceedings on the bail-bond may be set aside if irregular; or 
stayed if regular, upon terms, at the instance of the defendant or his bail, in order 
that there may be a trial in the original action. Barnes, 74.—31. In general the 
irregularity is in the writ, as that it was returnable in a day out of term. 1 Str. 399. 

— 32. Or in the affidavit to hold to bail, arrest, bail-bond, or exception to bail, or 
that the bond was put in suit before it was forfeited. Tidd, 291. — S3. And the 
assignment of the bail-bond was set aside, as having been made pending a rule to set 
aside proceedings for irregularity, and to stay proceedings in the mean time; the 
proceedings being suspended thereby for all purposes, till the rule was discharged. 
4 T. R. 176. — 34. But the courts will not order the bail-bond to be delivered up to 
be cancelled, on the groun4 of a misnomer. 3 T. R. 572. , 2 B. & P. 109. — 35. Nor 
can it be cancelled, in C. P., because a defendant has been arrested on a special capias 
in which, as well as in the affidavit to hold to bail, the initials only of his Christian 
name were inserted. 2 B. &P. 466.-36. Or because the place whore the affidavit 
to hold to bail was sworn, is not mentioned in the jurat. } B. & P. 105. — 37. So if 
a non-commissioned officer has been arrested, and given bail, C. P. will not, after 
judgment recovered against the bail, set aside the proc^ings, and cancel the bail bond. 
4 Taunt. 557.-r-38. And in that court, if a plaintiff sue out writs into two counties, 
and arrest the defendant, who mves bail to the sheriff in both, the plaintiff may regu¬ 
larly proceed upon the first bw bond. 2 Taunt. 67. — 39. In order to stay proceed¬ 
ing on the bail-bond, bail alone must first be put in and jgerfected in the original 
action. Wils. 6. — 40. And wherever the defendant is guilty of a n^ect, in not 
putting in bail in due time, by which the baU-bond becomes forfmted, the notice, in 

• ■ case 
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fihierifP, by colour of his office, shall be void, yet a bond by sureties, 
who arc not sufficient, is not void by this statute; for it only avoids 
bonds taken in other form than the statute prescribes, not diflerent in 
matter. Semb. cont. Cro. El. 672. R. acc. Cro. El. 808.852.862. 
Mo. 636. (s) 

Yet a bond to appear in a plea, or at a place, different from the re*- 
turn of the writ, is void. R. 1 Vent. 233, 4.. Vide Pleader, (2 W> 
25.)(0 . 

So, if the judges in an inferior court take insufficient bail, an action 
upon the case does not lie against them’; for they do it as judges, and 
not as gaoler, though they also have tlie custody of tlic gaol. R, 
Hutt. 120. 

^ut if the bail in the inferior court, upon an habeas corpus to remove 
the cause, procure others whom they know to be insufficient, to be bail 
in the superior court, an action upon the case lies agahist them. R. 
Cro. El. 714', Vide in Action upon the Case for Deceipt, (A 4.) 

(K 6.) Remedy for refusing bail.—Vide ante, (F 5.) 

But if a man refuse bail, when he ought to take it, an action upon 
the case lies against him. 11. Cro. Car. 196. K. 2 Mod. 31. R. 
I Leo. 189.(w) 

So an action upon the st. 23 II. 6. 10, for 40/. by any one qui tarn. 
&c. Cro. El. 76. J J I 

Or, an action upon the same statute for treble damages, by the party 
grieved. 

But a refusal of bail docs not subject him to a false imprisonment. R\ 
Cro. Car. 196. R. 2 Mod. 31. 

And there shall not be an action upon the case against the bailiff who 
refuses, but against the sheriff. 2 Mod. 32. 

(L) at toliat time bail aball be allotueD. 

Vide ante, (H). 

Bail may be given generally, upon an appearance by the defendant. 
But where the defendant comes in custody, generally, he shall not be 
admitted to bail, till the return of the writ. 

As, if he be taken upon a capias in V}ithemam in an homine replegi’- 
anday he shall not be bailed till the writ be returnable, and a declaration 
demanded, and non cepit pleaded. R. Sal. 583. 

So in an appeal, the defendant ought not to be bailed till the return 
of the writ. Sal. 582. 


(f) Vide supra. 

' (i) Vide supra. 

(tt) 1. Gilb. C. P.iJO. W. Jones, 22C. 1 Sid. 22. 2 Mod. 84. 180. 2 Vent. 9«, 
*■ ® 255.-2. But to support the action it must appear, that the persons tendered 

as bail had sufficient within the county where the arrest was made. 15 East, .120. -r- 
S. And that they dwell therein. Cro. Eliz. 808. 852.862. Nov, 39. 1 Sid. go. 

2 Saund. 59. l Mod. 227. 230. 2 Mod. 83. 177. SeAvidc Ld. Kd. 425. 1 Salk. 

99. 6 Mod. 122. 

(M) ^o\» 
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(M) far tfje bail gbaU be liable. 

If common or special bail be given in B. R. by the course of the 
icourt, it shall be common {t) bail to any other action against the s^me 
defendant in the same term. 4 Inst. 179. 2 Cro. 449. 1 Mod. 16. 

•2 Sho. 183. 335. 

So, if bail be filed the last day of the term in B. R. and the bill be 
any day of the same terra, the bail shall be liable upon it. 1 Rol. 333. 
1 . 20 . 

So the bail shall be liable, though the plaintiff docs not declare within 
two terms, where he was stayed by injunction, if he declares after the 
injunction dissolved. R. 8 Mod. 274. 

So bail in B. R. being general, .and not for a sum certain, shall be 
liable for the whole condemnation, though the bail to the shcrifi'was for 
a less sum. Per Pemb. Ch. .Tus. and Secondary. Skin 70. ( y) 

If judgment in the original action be for the defendant, and afterwards 
reversed in error, the bail in the original action will be liable, as well 
as if the first judgment was for the plaintifK R. 2 Cro. 95. Dub. 
2 Jon. 96. 

And the bail is not discharged by removal of the record by writ of 
error. R. Mo. 850. 

If there be bail in an inferior court, and afterwards the cause is re¬ 
moved by a habeas corjais^ and bail filed in B. and then I'emanded by 
procedendo the same term; the bail in the interior court will be liable, as 
if it never was removed. D. emit, generally. 1 Sid. 313. R. cont. 
2 Cro. 203. Yel. 120. Bro. Mainpri/eG. But it was R. acc. 2 Cro. 
•S63. and said there, that Bro. shall be intended, where the procedendo 
was not the same term. R. Mo. 836. 2 Bui. 286. Acc. 1 Rol. 64. 


(x) 1. But Mr. Tidd states, that in K. B. the antient course of the court was, that if a 
man became bail for another upon a latitat, &c. in any sum of money, however 
trifling, he was (special) bail for him in all actions brought by the same plaintiff) during 
the same term, were the sums ever so great. Cro. Jac. 4'4'). 2 Sid. lb'3. 1 Mod. 16. 
—2. And that to rectify this extraordinary practice, a rule was made, that if die plain¬ 
tiff's should declare agmnst the defendant, upon any bail by him put in, for a greater 
sum than was expressed in the process upon which the defendant was arrested, thenthe 
bail so put in should not be chargeable in that action. U. T. 22 Car. 2. K. B. 6 
Mod. 2G7. Tidd, 265. 

fv) 1. 5 Keb. 16. — 2. So formerly the rule was, that where plaintiffT declared for 
and recovered a greater sum, the bail were totally discharged. 6 Mod. 266. i Salk. 
103.infra(N).— 3. But now it is settled, that where the plaintiff declares for or recovers 
» greater sum than is expressed in the process upon which he declares, the bail 
shall not be discharged; but be liable for so much as is sworn to, and indorsed upon 
th^ process, or for any less sum, which the plaintiffin such action shall recover, toge¬ 
ther with the costs of the original action. 2 Str. 922. R. £. 5 G. 2. reg.2. K. B. 
Loff*!, 545. Dougl, 330. a T. R, 28, 9. 1 East, 90. Peterken v. Sampson, Tidd, 
266. n. cT. R.513.—4. And there is no distinction in practice, between actions 
commenced by bill and by original writ; but the court will, in either case, enter an 
exoneretur upon the bail-piece, upcm payment of the sum sworn to, and costs, though 
less than the sum acknowledged to be due. 6 East, 312. 2 Smith, 402. Tidd, 266. 
— 5. They are liable, however, jointly or severally. Dougl. 350. 1 East, 86. Id. 
91.n. 2Smitb,402. 6£ast,3I2. —6. InC.P. too, each of the bail is separately liable 
for the sum recovered, to the full extent of the penalty of the recognizance, being 
double the amount of the sum sworn to, or indorsed on the writ under a judge’s 
order. Barnes, 76. 1 B. & P. 205. Tidd, 266. — 7. They arc not liable for causes 
of action not specified in the affidavit to hold to bail* 7 Taunt. 304. l B. 
Moore. 

(N) CO 
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(N) Co totat t&es fiDoIl not tie liable. 

But if a cause be removed by habeas corpus^ and afterwards remanded 
by procedendo in another term, the bail below will be discharged. R. 
2 Cro. 363. 2 Bui. 286. 

Or if it be remanded after the bail below discharged. Yel. 120. 

So bail in an original action shall not be charged with costs in a writ 
of error, if the judgment be affirmed. 11.1 Rol. 335. 1. 40. R. 2 Cro. 
636. R. Cro. El. 587, 8. (z) 

Nor the bail upon error in B. II. of a judgment in C. B. for the costs 
in error in parliament upon a judgment affirmed in B. R. 1 Sal. 97. For 
the party shall give new bail upon error in parliament. 2 Mod. Ca. 79. 

So, if bail be given in a suit by A. against B. they shall not be 
charged, if A. declares against B. and another jointly. R. 2 Jon. 188. 

So, if three men bring an action, and the defendant puts in bail at the 
suit of four, they cannot declare. D. I Mod. 5. 

So, if the party for whom bail is entered be misnamed, the bail shall 
not be charg^. Semb. Cro. El. 223, (458, 9.) Mo. 407. 

Or the declaration and judgment be for a larger sum than was con-* 
tained in the acetiam. Mod. Ca. 266. 1 Sal. 102. 

So, if there be bail in an action in comitaiu Eborum, upon which the 
plaintiff declares in comitaiu dvilatis Eborum ; though the judgment be 
right, and the action for the same sum, and against the same person for 
whom bail was given, the bail shall not be liable. R. 3 Lev. 235. 

So in an action against A. and B., if bail be given by A. in Michael* 
mas term, and by B. in another term, they are not chargeable. Smnb. 
Lat. 183. 

Misprision in the bail-piece, or reddidit sc, shall not be amended to be 
conformable to the writ. Mod. Ca. 309. 

But the declaration may be amended, to make it agreeable to the bail. 
Mo. 407. 

(O) (DSitiat toiU fie a bteacfi of tbe recognisance. 

If after a bail-bond for appearance, the principal surrenders (o) bttn>- 


(«) 1. 6 T. R. 288.—*2. Nor is the pltuniiff entitled to levy equitable costs, out of 
the penalty of the recognizance. 2 Str. 826. 1 Barnard, K.B. 125. —3. Nor are 
ibqr liable for interest on the judgment in the original action. 3 Taunt. 503. 

(a) 1. The defendant, formerly, could not have discharged his btul to the sheriff by 
surrendering himself before the return of the writ. 5 Burr. 2683. Dalt. Sher. 356. 
— 2. But now if defendant surrender himself to sheriff before or on the return ^y of 
the writ, the bail-bond may be cancelled; after which the plaintiff can neither pro- 
ceed against the sheriff by rule, nor can he sue him for not assigmng the bond, nor 
canhetakeanassmnmentofit. eT.R. 753. 7 T.R. 122 . 1 B.&P. 32 S. Calla. 
way V. Seymour, Tidd, 230. n. — 3 . Yet it is optional with the sheriff; whether or 
not he will accept the surrender. — 4. Therefore defendant is not in his custody 
mmely by surrendering to his gaoler, and giving him notice thereof. 1 East, 383. — 
.5. Nor wmble is rendering defendant to K. B. prison, before the return of the writ, of 
way avail. Forster v. Hyde, K. B. Tidd, 231. n.; sed vide 3 B. & P. 282.— 6. Where 
however the return day was the first of the term, upon which dav, before twelve 
o’clock, defendant surrendered to the county gaoler, and the under-sheriff, who lived 
seventeen miles off, accepted the surrender by letter next day j it was held sufificient. 
10 East, 100. — 7. Surrender by bml below after bul above put ia, but not perfected, 
tbai^ before assignment of the bwl-bond, is no disdiaige. 1 Price, 262, 

self 
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seif to custody before the day for appearance, but afterwards does not 
appear, the bail shall not be excused. Semb. 3 Mod. 88. 

If there be bail in C.B. and afterwards removed to B. R. and debt 
there upon the recognizance, it is sufficient to say, that the principal did 
not surrender himself to the Fleet, without saying, nor to the marshal 
*of B. R. 2 Cro. 98. {b) 

If the plaintiff in brror does not take out a scire facias ad audicndxtn 
errores^ the bail forfeit their recognizance; for they are bound, that the 
plaintiff do prosecute tlie error with effect. R. 1 llol. 337.1. S. 

Or if lie^takes out a scire facias^ but docs not deliver it to the sheriff. 
R. 1 Rol. 3 . 37 . 1. 7 . 

Or docs not assign errors. R. 1 Sid. 294. 

If a man, bailed upon an indictment, surrender himself to the Fleet 
in discharge of bail in an action, and is afterwards removed by habeas 
corpus to B. R., and there escapes; the bail shall not be excused, unless 
he was surrendered in dischai^o of his bail upon the indictment. 1 Sal. 
105. 


(P) (Oatat not. 

But if the party appears at a subsequent day in the same term, the 
bail-bond is not forfeited. R. 1 Brownl. 74. 

Though the issue be upon comperuit ad diem. 1 Brownl. 74. 

So, if the condition be for an appearaiice at Westminster, and tlie 
term being adjourned to St. Alban’s before the day, he appears there. 
R. Mo. 430. 

So, if he puts in common bail, he .shall plead comperuit ad diem. 
1 Sal. 8. 


(Q) 5)oto tfje bail sfjaU be teliebeb* (0 

(Q 1.) By act of the court, (d) 

If bail be given, where the party has the privilege (e) of an insolvent 
debtor by the statute (/), the bail shall be thereby discharged upon mo¬ 
tion. Mod. Ca. 22. 

So 


(b) A recognizance given in an action again&t two, “ in case the said C. anil D 
•hould iiappcn to be condemned,” is forfeited by the condemnation of cither; for that 
meets the spirit, though not the letter of the recognizance. 4 M. & S. 33. 

(c) 1. In criminal cases, bail cannot get their recognizance discharged, without pay¬ 
ing costs. 3 Burr. 1461.— 2. The death of the defendant after conviction, and before 
the day in bank, docs not discharge the bail given pursuant to 5 W. & M. c. 11. s T. R. 
409. 

(d) The only case-in which the courts will interfere on behalf of the bail is, where 
the surrender has been prevented by the act or law of our own state. 4 East, 189. 

(c) If a privileged person, being arrested, gives bail, and they permit the plaintiff 
to proceecl against them to judgment, they shall not be released. 4 Taunt. .557. 

(/) 1. Where defendant gave a cognovit for the debt and costs, payable by seven 
instalments, and afterwards the principal was discharged under an insolvent debtor’s 
act, winch related to a certain day, when three only of the instalments were payable; 
tlie bail who had been fixed before passing the act, though after the day to which it 
luted, were held liable for the whole condemnation money. 8 East, 433.-2. The bail 
VoL. II. E 
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So where tlie bail have continued for many years, upon a cause re¬ 
moved by habeas corpus^ without prosecution, they may be discharged. 
Pr. Reg. 65. (g) 

So, it the plaintiff docs not declare within two terms after bail filed, 
the bail may be discharged. Semb. Pr. Reg. 65. 71. 1 Mod. 25. 

3 Mod. 274. [h) 

' Otherwise 


are discharged where principal is made a peer of the realm. Dougl. 45. — 3. Or 
member of the house of comiiiotis. Langridge v. Flood, Tidd, 274. 4 T. R. 190.— 
4. Or becomes hnukrnpt, aud obtains his certificate at any time pending the action. 
1 Burr. 214, 245.45C. Cowp. 824.— 5. And in any of tliesc cases entry of ejcmwretur 
will lie ordered. — G. But in cases of bankruptcy, court will not relieve the liail, from 
the debt having hccii contracted while defendant was resident in a foreign country, 
and before he became a bankrupt by the laws of that country, though he may have 
obtained his certificate there. 8 T. R. 609. 7. And where defendant became bank¬ 

rupt, and plaiiitifl' ])ruved his debt under the commission, but did not otherwise pro¬ 
ceed under it,the bail were held liable, though jilaintiffhad laid by two years before he 
brought his sarc facias against tlicm. Hill v. Simpson, Tidd, 275. Sed vide 2 Blk. 
1317. — 8. But if a plaintifij after judgment obtaiucd, prove his debt under a corns 
mission ofhankrnpt sued out against the dereiidant, and also proceed against the bail, 
the latter arc theridiy entitled to their discharge, under st. 4‘) G. 3. c. 121. s. 14. and 
the court, on mutiun, will enter an cxoneialar. 2 Taunt. 246.— 9. Bail however 
cannot be relieved on tbeir principal bccoiniiig hankriipt, and obtaining his certificate 

E ending the action against hiin,wiicrc, from ti neglect to plead his certificate, judgment 
as gone against him. 3 Taunt. 46.— 10. And where bail being fixed with the debt, 
and having paid it, sued the prineipiil and obtaiucd judgment after a commission of 
bankruptcy had issued against him, but before he had obtained his certificate ; and 
after he had obtained it, thebml in the second action applied to be exonerated, on the 
ground that the plaintifi^ the bail in the original action, might prove under tlic com¬ 
mission by virtue of 49 G. 3. c. 121. s, s; court refused to interfere sunimarily, but left 
the biul to their audita ijttcrc/a. 2 ISfars. .37. 6 Taunt. 329.—11. If defendant be 
Bcnt out of the kingdom under the alien act, K. B. will exonenite bail. 7 T. R. 517. 
— 12. Unless they arc indemnified, or have money in their hands belonging to de- 
fendant, sufTicioiit to answer plaintitf’s demand. 6 T. R. 50. 52. 246.— 1.3. Yet not 
where principal is only in custody and about to be sent out of the country, 
whilst he is still in this country. 13 East. 457. — 14. So an exonerclur wdl 
be entered where defendant is under sentence of transportation for a felony. 
6 T. R. 247. — IS. Or the defendant a seaman, being out upon bail on mesne 
process for a debt under 20/., is impressed into the king^s service. 7 East, 405. 
3 Smith, 556. —16. But ^wherc defendant was in custody under a charge of 
murder committed in Ireland, where a bill was found by the grand jury against him, 
and application had been made to the secretary of state to sciul hmi over there in 
order to take his trial; K. B. though they granted a habeas corpus to bring liim up 
in order to his surrender, would not without actual surrender exonerate the bail. 
V T. II. 226.—17. Bail will not be e.\oncrcitcd trom the principal having become in¬ 
sane. C T. R. 1.53. Lofl'f, 617.—18. Nor where he is committed, under a crown ex¬ 
tent, to the custody of the sheriff! 1 Mars. 166. .5 Taunt. 181. 503. 

(ff) If the defendant, sucii in an inferior court, removes the cause to a superior court, 
and puts in and perfects bail therein, the bail below arc discharged. If the fdcdntiff 
removes it, they are discharged iiutanter. 3 M. & S. 328. 

(A) 1. That is where plaintiff docs not declare against defendant in due time, so 
that the cause is out of court. 2 N. R. 404, —2. So if he declares against him for 
a different cause of action from that in the process, or affidavit for bail. 2 East, 305. 
3 Wils. 61. 2 11. Bl. 278 2B.& P.358 . 6 T. R. 563. 7 T. R. 80. 8 T. R. 27.— 
3. So in the form of action. 7 T. R. 80. 2 B. & P. 358. — 4. So in the plaintiff’s 
character. 3 Wils. 61. 6 T. R. 363. 8 T. R. 416. — 5. Yet where the proceeding 
arc by bill, a variance between the writ and declaration in the amount of the debt,» 
not a ground for discharging the defendant on common bail. Secus where by origi- 
Bol. 5 T R. 402. — 6. So if on joint bailable process, the plaintiff'declares severally, 
the declaration only will be set aside, and not the bail exomtrated. 1 M. & S. 55. 
— 7. In proceedings by original in K. B., declaring in a different county from that 
where the action is lirought, discharges, the bail. 3 Lev. 235. R; £. 2 G. 2. IL B. 
Barnes, 116.—8. An4 in C. B> they ore not liable where the decimation consists of 

several 
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Otherwise, if the plaintiff was stayed by injunction in chancery. R. 
SMod.274.(*) 

So, if the bail be oppressed by irregular proceeding, the court upon 
motion will relieve them; as, if the proceeding be before the essoign 
day of the term next after the term when the process was returnable; 
for the delendant had all that term to give bail, and if he gives it before^ 
ihe plaintiff may take an asi^inmcnt, but he shall not proceed betbre. 
Mod. Ca. 226. 

So by tlie st. 4 Be 5 Ann. 16. if an action be brought on a bond or 
other security by tlie bail after an assignment to die plaintiff, the court 
by rule may give relief to the defendant, or the plaintiff in the original 
action, or to the bail, which rule shall be in nature of a defeazance to 
auch bail-bond or other security. 

So, after proceeding against the bail, if the defendant will accept a 
declaration in the original action, and plead to issue, and all this belbre 
trial lost, upon payment of costs, the prosecution against the bail shall 
be stayed. 

But in such case the defendant shall plead in chief, and not in abate¬ 
ment. Sal. 519. 

If a judgment be given by the defendant to indemnify his bml, execu¬ 
tion shall not be taken out till the bail are damnified, though the debt 
is not paid. Mod. Ca. 77- 

(Q 2.) By surrender of the principal.-—What shall be a 
surrender in due time. Vide post, (R 3.) 

So if the principal surrender himself in discharge of his bail (fe) after 

judgment^ 


'several counts, unless the plaintiff recover for a cause of action specified in the affi¬ 
davit. 2 Taunt. 107. — 9. But in that court, the declaring in a different county 
from that in which the writ issued, is not deemed a waiver of me boil. U. H. 22 G. 3. 
C. P. —10. Nor in C. B. is a variance between the writ and count, the ac eiuan 
being in case on promises, but the declaration in debt is not a ground for entering an 
exoneretw on the bail-piece, where the sum sworn to is under 40/. 1 H. B.310. 

(<) Where a co^vit is given which affects the privilege of the bail to surrender 
their principal, sucli cognovit will discharge them unless given with their consent; but 
where their situation is not altered, nor their rights affected thereby, their liability re¬ 
mains unshaken. 5 T. R. 277. 1 Mars. 250. 5 Taunt. G14. 1 Mars. 59. 5 Taunt. 
.519. 4 Taunt. 456. 7 Taunt. 126. 2 Mars. 383. 7 Taunt. 383. 16 East. 617. 

1 Taunt. 159. 

(Jt) 1. It is not necessary in cither court for the bail to justify in order to render, 
even after they are excepted to, or though the sheriff has been ruled to bring in the 
body. Ashton v. King, Tidd, 267. R. T. 3.3 G. 3. K. B. 5 T. R. 368. Barnes, 111.117. 

2 Bik. 958.1179, 80. 1 H. B. 638. Wardle v. Rowland, Tidd, 267. Imp.C.P. 186. 
— 2. And on an exception to bail, if notice be given of other bail, only one of whom 
justifies, and the names of the former still remain upon the bnil-piece, the first bail 
may surrender the principal in K. B. 5 T. 11. 633.; and see 2 Bik. 1179.—3. Even 
bail who have been rejected have in that court been held, so long as they remain upon 
the bail-piece, competent to make a surrender. Tidd, 267. — 4. But in C. P. it is a 
rule that when bail above are excepted against, and cannot justify themselves, they are 
considered as no bail, and therefore cannot render; but other fresh bail may be put 
ill, and before any exception taken to thetn, may render. 3 Wils. 59.; sec 1II. Bl. 638. 

1 B. & P. 32. iN.R. 137. 1 Taunt. 163. — 5. And in that court, bail surrepti¬ 

tiously put in, cannot surrender the defendant. 2 Bik. 1179. — 6. In K. B. bail to 
the sheriff are entitled to the benefit of a render made without justifying, after the 
regular time of justification is expired, so as to stay the proceedings a|rainst them 
upon the bail-bond, upon payment of costs. 5 T. R. 401. 534. 7 T. R. 529^ 

2 N.R. 85.; vide 7 T. Q. 297. — 7. Butin C. P. if plaintiff has tokvu an assignmeiu 
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judgment (Z), and before a capias (m) against him be returned and 
filecl (w), the bail are excused in C. B. ns well as in B. II. 1 I..eo. 58. 

And may enter an exoneratur upon the bail-piece; for till such entry 
the discharge of the bail is not complete. 1 Sal. 98. 

So if he surrenders liiniself after the return of the capias filed, 
before return of the scire facias against the bail, it is sufficienU. 
R. 1 llol. 333. 1. 40 to 50. 334. 1. 22. 2 Bui. 260. Lat. 150. 

1 Brownl. 65. (o) 

'I’hoiigh a‘writ of eiTor was brought, .and ilelerinined before the capias 
awarded. R. 1 Rol. 333. 1. 55. Poj)!!. 186.(;>) • 

So if the first scire facias be returned riichil, and the bail bring in 
the principal in the morning of the return day of the second scire facias, 
or before, it is sufficient. R. 1 Hoi. 334. 1. 10. Pr. Reg. 64. 12. 
K. cont. Mo. 850. 3 Bui. 182. R. acc. 2 Rol. 367. Cro. El. 618. 
Cent. Cro. El. 738. R. acc. 2 Cro. 109. Litt. 194. Jon. 139.(g') 

Though 


of the bail-honil, and put it in suit, the bail, it seems, must justify before they can render 
defendant. Tidd, 268. Imp. C’. B. IS J. — 8. The sheriff also is entitled in K. B. 
to the^benefit of a render made at any time betbre the day allowed for hrin"in^ in the 
Itody is evpired. 7 T. R. .‘!27. 8 T. R. •SO'I. — 9. But if he l)e once in contempt for 
not bringing in the bod}', that contempt is not purged by the defendant’s rendering oii 
a subsequent tlay, though before an attachment is moved for asainst him. 8 T. R. 29.; 
sed vide J H. Bl. 0. 1 B, & P. .WS. 2 B. & P. 38. .'5 B. & P. .363. Tidd, 267, 8. 

(/) The defendant having put in bail, may render himself, or be rendered in their 
discharge, licfore or after judgment. Str. 198. 

(»») 1. Before the return of the cn. ad. sa. the render is a matter of right, and may 
"be pleaded. 1 Ld. Rd, 1.56, 7. Healey v. Medley, Tidd, 270. n.— 2. But afterwards, 
it is allowed by the graec and favour of the courts, and not cj! debiio justilue, R. T. i 
Ann. reg. 2 . — . 3 . And therefore a subsequent renilcr cannot be pleaded. Ilcalcy v. 
Medley, 'fidd, 27<). n. Barnes, 106,7. — -1. Though, if made in time, the bail maj 
be relieved by motion. Ibid. — 5. If the bail, at ,any time after the return of the 
capias, render the principal at a judge’s chambers, and he be committed to the tipstafi^ 
from whom he escapes or is rescued, the render is of no avail. 6 Mod. 238. R. T. 
1 Ann. reg. 2. K. B. Tidd, 279. 

(») Cro. Eiiz. 7.38. Ld. Rd. 157. 

(o) 1. Which rule was afterwards extended, by permitting a render upon the return 
of the first scire/arias, if the capias were rcturnuhic de die in diem. Cro. Eliz. 618. 
— 2. Though, if it were returnable the next term, the bail were held to a render by 
the return ttf it. Id. 738. — .3. But now sec below. 

(^j) 1. Bail arc not allowed four days to surrender their principal after the determi¬ 
nation of a writ ol error where the plaintifi' has proceeded by subpeena, and error is 
brought before the ca. so- V\'ightw. 79. — 2. But if pending proceedings against bail, a 
writ of error be allowed, the court will give the bail the same time to surrender after 
judgment allirnicd, or writ of error non-prosseil, as they would have had at tlie time 
the writ of error was aliowoiI; and in the mean time, the proceedings against the bail 
will be stayed. 2 Price, 296. — 3. And the iqiplication will be granted, where the writ 
of error was allowed two days after the return of the subpeena ad resp. against the 
bail, and the motion nqt made till five days after, the fourth day being Sunday. IbiiL 
( 7 ) 1. Accord Sty. Rep. 334. 8 Mod. .32.-2. And the rule now is, that in K.B. 
render may he at any time before the rising of the court, on the return day of the 
second scire facias, or of the first, where scire feci is returned, by bill. Ld. Rd, 157 . 
6 Mod; 238. — 3. Or by original in that court, as well as in C. B., at any dme before 
tlie rising of the court on the appearance day, or quarto die post of the return of the 
second scire facias, or of the first, where scire fed is returned, and not after. 1 Wils 270 
4 Burr. 2134. 3 Burr. 1360. l Blk, 393. R. M. 1654. s. 12. Ca. Pr. C. P. $3. 

Barnes, 82. 2 H. Bl. 593. — 4. AndK.B. have refused to enlarge the time' on 

affidavit that principal could not be removed without endangering his life. 4 East ’l02. 
i— 5. Yet this seems doubtful. 13 East, 355. — 6. And further time was allowed where 
nrincipal, being in custody under process of another court, the officer, to a writ of 
habeas corpt^hy the bail, returned that a rcnioval would endanger his life, is East 

389. 
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Though the surrender in the morning was duly to the tipstaff (s), and 
he be not brought to a judge, nor committed to prison XxW post meridim. 
11. 1 Rol. 334.1. so. 

And if there be an enti'y of the commitment upon the return day, 
though it was not entered till afterwards, and it appears only by cxami> 
nation, that it was in the morning, yet it is sufficient; for the record 
being, that he was committed such a day, tlie court will intend it in the 
morning, to save the bail. R. 1 Rol. 334.1. .35. 

And though the bail appear at the return tlay by their attorney, yet 
the -surrender may be accepted. Semb. 2 Rol. 367. 382. 

If there be a surrender of the princijial, tliough he has privilege, the 
bail shall be excused. R. Litt. 194. (f) 

If the principal surrender himself in discharge of his bail in B. R., 
or be brouglit in by the bail, after a writ of error pending in the ex¬ 
chequer, which is a supersedeas^ and the principal cannot be committed 
in execution by the court, yet the bail are excuseil, and the marshal of 
B. R. shall detain him in prison as a pledge, till judgment be afllrmed, 
or disaffirmed. R. 1 Rol. 335. 1. 5. R. Mo. 850. 853. R. cont. 
Lat. 149. Agr. 3 Mod. 87- R. Jon. 138. Ray. 100. 

Otherwise in B. after error brought, and tlicre allowed. 1 Rol. 334. 
1.40. Hob. 116. 

But in B. if the record be not removed before tlie return of the writ 
of error, the principal may surrender himself in discharge of the bail, 
R. Hob. 116. (m) 

So if the defendant be taken by an extent at the suit of the king, he 
may be brought by habea.s corpus (x), and siiri'endered in discharge of 
his bail; for the suit there was prior to tlie extent. R. 1 Sal. 353. 

. If 


3S9.— 7. So it will be allowed upon tlic ground of the unwarrantable arrest and 
detention of the principal by a foreign enemy. 4 East, 189. — 8. So in the case 
where principal has become bankrupt, the time will be enlarged till after he has 
finished his last exaininutiun. 5 East, 145. 1 Taunt. 3‘20. —9. Nor has the st. 49 

G. 5. c. 121. permitting a bankrupt in custody in execution to be brought before the 
commissioners, altered this practice, l Price, 74. Ttdd, 268, 9. 

(s) Vide supra. 

{t) 1 . Formerly, if defendant had become bankrupt, and obtained his certificate 
before the bail were fixed, the method was for the bail to surrender him; and then 
for the defendant to apply to be discharged, upon an affidavit, stating his having lie- 
come bankrupt since tne cause of action arose, and obtained a certificate of his 
conformity under the commission. Cowp. 824. — 2. But of late, where a bankrupt 
is clearly entitled to his discharge, the courts, or a judge on summons, to avoid 
circuity, have ordeKd an exoneratur to be entered on the bail-piece, without the form 
of a regular surrender by his bail. Ibid. Barnes, 104. 2 N. R. 180. 190. Vide 8 
T. 11. 609.— 3. And this was allowed on motion in the K.B., where the certificate was 
not obtained till after the return day of the ca. ad sa. Cleveland v. Dickinson, Tidd, 
272. Sed vide Healey v. Medley. Ibid. —4. But where the validity of the commis¬ 
sion is disputed, the court will direct an issue, notwithstanding the certificate, before 
an exoneratur is entered. Willison v. Smith, Ibid.— 5. And bail cannot plead the 
bankruptcy and certificate of their principal in their own discharge; but must apply 
for relief by motion. iB.&P. 44s. Id. 450. Tidd, 272. 

(«) A render by defendant, having removed the cause from an inferior court by 
habeas corpus, at any time before procedendo actually issues, is sufficient. 16 East, 587. 

(x) 1 . Where defendant is at large, he may come in and render himself, or be 
taken, and rendered by hu bail, either in court, if sitting, or before a judge at his 
chambers. 6. Mod. 2.51. — 2. And the court or judge will make an entry or minute 
of the render and commitment, and cause the defendant to be sent therewith, in 
custody of a tipstaff, to the K. B. or Fleet prieon. B.T> 3 Ann. K.B. Tidd, 271.— 

E3 3. And 
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If the defendant be in custody by an escape warrant upon the st. 

1 Ann. 6, the bail may have a writ to the sherifij &c. to detain him in 
discharge of the bail, who shall return the receipt of the writ, and 
whether the defendant be in his custody, on pain of 50/.; and on such 
return a reddidit se shall be entered on the bail-piece,^ which shall be aa 
effectual, as if the defendant had rendered in court. 

So debt shall not be sued upon a recognizance in B. R. against bail, 
if they surrender the principal in eight days after full term; whereby 
the bail has equal advantage in debt, as in a scire facias. Mod. Ca. 132. 

2 Mod. Ca. 340. 

So in C. B. {y) 

And if there be an action in B. R. upon a recognizance in C. B- 
the bail shall have the same rule as they would have in C. B. Mod. 
Ca. 132. (z) 


5. And they are justified in scarchini; the house of their principal, in order to hia 
surrender, though it turn out that he was not therein at the time. 2 H.Bi. 120.— 
4. But where defendant is .already a prisoner, he must be brought up by writ of habeas 
corpus cum caus&f which may he made returnable immediate. 5 Burr. 187.5.— 5.^ A 
writ tiiatwill be granted as well where defendant is in custody on criminal as on civil 
process. — 6. Hence where he has been taken on a charge of felony, or for a misde¬ 
meanour. 7 T. R. 226. is East, 78. — 7. Unless he is a convicted felon. 4 Burr. 
3034, — 8. So it will be granted to bring up principal confined as a lunatic. 3 Burr. 
549. — 9. But not when in custody umler the alien act, and on the eve of departure. 
15 East, 457. — 10. And u|)on this writ, court will either remand him to his former 
custody, or commit him us a prisoner of the court to the custody of the marshal. 
Tidd, 271. — 11. In K. B. it is a rule, that under every commitment should be entered 
thestate of the cause at the time of the render; if hcf<>re declaration, the sum sworn 
to on the arrest; but if after declaration, these words should be added, “ declaration 
filed or delivered, issue or interlocutory judgment signed,” as the case is; if after 
final judgment in debt, the debt and damages, in other cases the quantum of damages. 
R. £. 8 G. 3. K. B. — 12. In C. B. the filacer attends with his book at the 
judge’s chambers, and takes the render. — 13. And where it was made upon the last 
day, the court ordered the hour of the day to be entered, that it might appear whether 
the suiTcndcr was made before the rising of the court. Barnes, 69. — 14. As it must 
be. 2 H.BI. 595. 3 Burr. 1560. 1 Blk. .593. Tidd, 271. 

(y) 1. In K. B,, if plaintiff proceed by action of debt on the recognizance, the ren¬ 
der may be made by the space of eight entire days, in full term, next after tlie return 
of the latitat, or other process against the bail. R.T. 1 Ann. reg. l. K.B. 1 Salk. 
101. 1 Ld. Rd. 721. 6 Mod. 132, — 2. Of which an intervening Sunday must be 
reckoned one. 14 East, 537. — 3. And if there be not the full number of days in the 
same term, they must be made up in the following one. — 4. Where an action was 
commenced, and afierwards discontinued, and then the bail rendered the principal, 
before the bringing of a new action, the court held the render good, it being before 
the return of the process in the suit. 2 Str. 915. — 5. So, where plaintiff sued the 
bail on their recognizance,^ who did not render the principal within eight days, and 
then the plaintiff diw, and his executors brought anotlior action against the bail, it was 
ruled, that the bail liad eight days from the return of the process in the second action, 
to render. 8 T. R. 422. — 6. In C. B. the render must be made before the rising of 
the court, on the quarto die post of the return of the process. Ca. Pr. C. P. 53. 
Barnes, 82. 2 H. Bl. 593. R. M. 1654. s. 12. C. P. 2 H. Bl. 118. — 7. Which too 
must be served on the bulfour days at least before the return. Ca. Pi’. C P. 18. 
Pr. Regv83. Barnes, 62. — 8. And in that court they are allowed the same time for 
rendering the defendant on an attachment of privilege as on a common capias. 
S H. Bl, 117. — 9. And if a bail be seized with process upon his recognizance, and 
die before the quarto die pod, and fresh process issue against his executors, they have 

until rile quarto die pod of the return of the second wnt, to suivender the prindnal. 
JB.&P.6I. Tidd; 269,270. we principal. 

Or Mif rile recogmztmce had been taken in K. B, 7 T. B. 653 . 


So. 



How the bail shall he relk'ved. 


5& 


So ill debt upon a recognizance of bail, the bail sliall have advantage 
of the surrender at any time before the return of the latitat. 1 Sal. lo i. 
Carth. 515. 

If the principal surrender himself before the return of the scire facias^ 
^but docs not give notice (a) to the plaintiifj nor cuter an cxoneralur 
upon the bail-piece, and upon a scire feci there is judgment against the 
bail, they shall not be aided upon motion, without an aucHta querela. 
R. 1 Sal. 101. 

‘ Q S.) What not. 

But a surrender after the first scire facias rcturnetl scire feci^ and filed, 
is too late. 1 Rol. 334. 1. 5. 

Or if the first scire facias be returned nihil^ in the afternoon of the' 
return day of the second scire facias. 1 Rol. 334. 1. 30. Yet Cro. 
El. 618. says, that a surrender betbre judgment in the second scire facias 
is sufficient. 

So a surrender after a plea to the second scire facias is too late, and 
cannot be made without the consent of the iilaintiff. R. Pal. 392. 

So after error brought, the surrender of the principal does not dis¬ 
charge the bail in error; tor their recognizance is, to prosecute the writ 
of error with effect, or pay the condemnation with costs. R. 2 Cro. 402. 
3 Bui. 191. I Rol. 392. B. 3 Mod. 87. 

Yet after execution against the bail, the principal was accepted in dis¬ 
charge of the bail; where it appeared, that the principal absconded 
before by covin between him and the plaintiff. R. 1 Bui. 43. 

(Q 4.) How the surrender shall be recorded. 

If the defendant surrender himself in discharge of Ins bail, it ought 
to be entered upon record. 1 Rol. 337-1.10. Hob. 210. 

And therefoi’c, if a surrender be pleaded, he ought to conclude, that 
he is ready to aver it by the record. Lat. 149. Hob. 210. Mo. 888. 

And the entry ought to be, quod reddidit se in exoneratiomm manu- 
capiorum suorum. Hob. 210. 

And if the entry says, that the surrender was in court die tionJuridicOf 
it is void. 1 Rol. 392. Peph. 186. 

And upon a certificate, tliat the defendant is in custody, the master 
of the office writes, reddidit se, upon the bail-piece, which discharges it. 
Pf. Reg. 64. 

Otherwise the bail would be charged, though the defendant be in 
prison. Pr. Reg. 64. (b) 

So 


(a) Vide infra. 

(fi) 1. In order to dischai^c the bail in K. B., an exmeratur must be entered on the 
baiUpiece. — 2. To effect which, the bail-piece, if not already got, should be obtained 
from the judge’s chambers, and a certificate from the prison, that defendant is in cus¬ 
tody; which being carried to the master, he will|entcr an exoneralur on the bail-piece, 
which should then be filed. Tidd, 27.5. — 3. For, if the bail-piece be filed without an 
exoneralur, the bail remains liable, though the defendant be actually in prison. R. T. 
1 Ann. reg. 2. K. B. l Salk. 98. 8 Mod. 282.—4. Yet, where the bail-piece has been pre¬ 
viously delivered out to be filed,to the plaintiff’s attorney,who neglects to file it, he can¬ 
not proceed gainst the bail, for want of an exoneratw. 8 Mod. 280. Barnes, 68. — 
S. And where the render is in other respects regular, the court will order an exoneralur 
to be entered on the bail-piece, upon paying the costs that have accrued subsequent to 
the render. Say. Rep. 7,8. i Burr.409.— 6. In C«B. the exoneralvtx is entered in 
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So if the bail surrender the principal after the return of the capias^ 
at a judge’s chamber, and he escape before he has continued two daysr 
in custody, the bail shall not be discharged. Mod. Ca. 238. (c) 

So, if they do not give notice (d) of the surrender to the plainti^ 
they shall pay the charges of the plaintilF thcnceforwards, before their 
discharge. Mod. Ca. 238. (c) 

But the surrender will be good, tliough no notice be givciit Mod. 
Ca. 238. 

And though he escape, or he rescued after being two days in the cus¬ 
tody of the marshal. Mod. Ca. 239. 

So, if he escape at any time after the surrender before the return of 
the writ. Mod. Ca. 238. {/) 

If the plaintiffj or his attorney, be in court at the time of the surren¬ 
der, he ought to declare his acccptancefor refusal to take him in execu¬ 
tion, of which there shall be an entry upon the record. 1 Rol. 337. 
1. 15. Ilob. 210. Pr. Ueg. (>6. Cro. El. 22. 1 Leo. 58. 

If they are not in court, he shall lie committctl till the plaintiff or 
his attorney be summoned to make his election. 1 Ilol. 337. 1. 20. 
Hob. 210. 2 Rol. 367. Mo. 888. 

If they are dead, a scire facias shall go against the plaintiff’s exe¬ 
cutor, or administrator, to make election. 1 Rol. 337. 1. 25. Per 
Hob. 210. 

And, whether the plaintiff or his attorney jiccept or refuse, shall bo 
entered upon the record. Hob. 210. Mo. 888. 

And such refusal does not bar the plaintiff of his execution by capias 
ad satisfacieyidtm afterwards. Per Hob. 210. 

(Q 5.) By the death of the principal. 

Mdc jmst, (R. 5.) 

If the principal die before a capias against him, the bail shall be ex¬ 
cused. R. Hutt. 47. Mo. 432. Cro. El. 597. 


the filacer’s book, on making the render at the judge’s chambers. Imp. C. P. 555,550, 
— 7. And in K. B. entry of the render must bo made in marshal’s book kept at K.B. 
office. R.T. 5 Ann. K. B. l Salk. 272,3. t Str. 1215. 1226. 2 Burr. 1049. 
2 Smith, 24.T. 

(c) Vide supra. 

id) 1. The defendant being rendered, notice thereof should be given without delay, 
to plaintiff’s attorney. 7 T. R. 528. 8 T. R. 22.5. 3 B. & P. 2.52. — 2 , And in K. 
B. an affidavit should he niiule of the service of such notice. R.l Ann. rcg. 2. 
K. B. 6 Mod. 258. 8 Mod. 281. 4 Bac. Abr. 420,421. 5 T.R. 368. 8 T. R. 222. 
—3. Secus in C. B. Imp. C. P. 556.—4. But the notice need not he given betbrethe 
rising of the court on the day of the render. Tidd, 273. 5 East, 533. Vide 
S Smith, 242. 

(c) 1. If the principal be surrendered in time, but the bail omit to give regular no¬ 
tice, in, consequence of which plaintiff proceeds ujion the bail-bond, bail may apply 
to set aside the proceedings, on payment of costs, even after execution levied, and the 
money is in the shcrirs hands. 8 T. R. 222.—-2. If plaintiff* proceed after due 
notice of render, without more, he docs it at his own cost anil peril, since the rule of 
K. B. Trin. l Anne, is unconditional, and not on payment of the costs due. 3 East 
.506. 3. R a question of costs, for instance, turn upon whether the plaintiff knew 

that the defendant was in custody, it will be presumed that lie did not. where no notice 
of surrender was given. 3B.&P,235 * 

(f) Vide supra* 

So, 
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So, if error be brought after jutlgment l)eforc a capias, and the prin¬ 
cipal die pending the error. R. Hutt. 47. Dub. Lat. 149. 

So, if the principal die before a capias against him be returned and 
filed (g), the bail shall be excused. 1 Rul. S36. 1.15. 25. 449. 1. 40. 
^5, 53. 450. 1.15. R. Joh. 139. 

But the death of the principal, after a capias against him returned 
non est inventus, and filed upon record, does not excuse the bail, though 
he died before a scire facias against the bail, and if the bail had then 
brought in the pi’incipal, they would have been discharged. R. 1 Rol, 
336. 1.15. R. Mo. 775, 6. R. 2 Cro. 165. 1 Rol. 450. 1. 5. Jon. 
139. 2 Jon. 228. 

So the death of the principal before judgment against him, is of no 
avail; for the bail shall not take advantage of the error in the first judg¬ 
ment. PerGawdy; Wray cont. 2 Leo. 101. 

(QG.) If the debt be satisfied by the principal. 

Vide post, (R 6.) 

So, if the principal pay {h) the sum recovered against him, after 
judgment or before, the bail shall be excused. 2 Lev. 212. Cro. El. 
132. 233. 

As, if he pay it to the sheriff^ being taken upon a capias ad satisfaci-' 
endum. Dub 1 Uol. 335.1.45. 

So, if error be brought, and pending that, the principal pays the 
debt; the bail in error shall be excused, though the judgment be after¬ 
wards affirmed. Cont. 1 Rol. 335. 1. 10. If he release the debt 
acc. post, (Q 7.) 

But if the principal after judgment pay a less sum in satisfaction, and 
the plaintiff accepts it, the bail are not discharged; for a less sum cannot 
be a satisftiction. R. 2 Lev. 212. R. 1 Rol. 335. 1. 50. 

So, if there be judgment against A. in trespass in B. R. and judgment 
against B. for the same trespass in C. B., the bail for A. in B. R. upon 
a scire facias against them, cannot i>lcad the judgment against B. and 
satisfaction thereupon. R. 1 Rol. 335.1.25. 

So it is no plea, that the principal has paid after judgment, if they do 
not shew a payment upon record. R. Cro. El. 132. 

Otherwise, if they plead payment before the day in the recognizance. 
Cro. El. 233. 


a If defendant die after the return of the ca. ta., but before it is filed, the bail are 
6 T. R. 284. 

(A) 1 . As to whether a cognovit by the principal discharges the bail, vide supra.— 
2 . Taking bills from principal, with an agreement that plaintiff may still proccea, does 
not discharge him. 7 Taunt. 126. — 3. But plaintiff after final judgment, having 
taken bills payable at a future day, in satisfaction of the debt, the court discharged 
the bail on payment of costs, though the application was not made till the fourth term 
after judgment signed. 2 Mars. .?83. 7 Taunt. 533. — 4. It Is no ground, however, 
for setting aside judgment against bail, that plaintiff has acccpti'd a composition from 
principal, and suspended the execution of aca. sa. which had been issued against him; 
though it were without the knowledge or coosent of the bail, l Mars. 250. 5 Taunt. 
iSH, 
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(Q7.) If it be released, or discharged. 

So, if the plaintiff in the original action after judgment releases the 
debt, and all judgments, executions, and demands to the defendant, 
the bail shall be excused. R. 1 Rol. 336. 1. 35. 

So, if after judgment and error brought, and before judgment af¬ 
firmed, the plaintiff“in the original action release the debt to the defend¬ 
ant, and afterwards the judgment be affirmed; the bail in the writ of 
error shall be excused. Semb. 1 Rol. 335. 1. 20. R. 2 Bui. 232. 
2 Cro. 401. Mo. 852. 

So, if the sheriff release to die bail, after a bond by them for the de¬ 
fendant’s appearance, this release is a good bar in an action upon the 
bond in the name of the sheriff. R. 2 Vent. 131.* 

But a release to the bail of all demands, before judgment, does not 
discharge them. R. 2 Bui. 231. 5 Co. 70. b. Mo. 469. Cro. EL 
579. 

So, if there be an action by an administrator durante minorilaie^ 
and bail given to the administrator, and after judgment, the executor 
attains die age of 17; this does not discharge the bail, but the plaintiff 
may afterwards sue a scire facias against them. R. 2 Lev. 37. 

(R) jproceebmg; again0t baiL 

(R 1.) By scire facias .—When it shall issue. 

Vide in Pleader, (3 L 1, &c.) 

After judgment against the principal, if he does not pay the condem¬ 
nation, nor surrender himself to prison, a scire facias (z) goes against 
the bail. Lut. 1269. 1279. 

And debt does not lie upon the recognizance, but only a scire facias 
against the bail. Ray. 14. Cont. 1 Rol. 600.1. 15. but there error 
was brought; and afterwards acc. R. in C.B. Trin. 13 Ann. that debt 
docs lie. R. Mod. Ca. 159. Debt was brought. 2 Cro. 45. 97. Vide 
in Dett, (A 3.) 

Yet after judgment against the bail in a scire facias^ debt lies upon 
this judgment. R. 1 Rol. 600.1. 5. 

But if a scire facias goes against the bail (i), before a capias issued (1) 


(i) 1. On staying proceedings in detu on the recognizance, the bail must pay the 
costs in that, as well as the debt and costs in the original action, though they apply 
within the time allowed them for surrendering the principal; and on that account it 
is in general more advLseable to proceed against the bail by debt, than by scire fados, 
wherein by St 8 & 9W.3. c. 11. no costs are allowed, unless they appear and plead, or 
join in demurrer. — 2. In debt too, the plaintiff may recover damages for the deten¬ 
tion of the debt, which he cannot do in scire facias. 3 Burr. 1791. — .7. But as a copy 
of the process must be served in debt, if the bail be out of the way, or the plaintiff do 
not mean to give them notice, he must proceed in sdre facias on the recognizance. 
Tidd, 1045. 

(*) That is, bail to the action; for with respect to bail in error, since a render 
will not excuse them, there is no occasion to sue out a ca. sa. in order to proceed 
against them. Tidd, 1047. ^ 

(/) The ca. sa. should be directed to the sheriff of the county where the original 
action was laid. Tidd, 1043. 

against 
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against the principal, and returned (m), it is error. R. Cro. Car. 481. 

1 Bol. 333. 1.30. D. Lut. 12Y3. 4 Leo. 36. R. Mo. 432. Cro. 
El. S97. Poph. 186. («) 

So, if the capias does not issue regularly: as, if it was above a year 
•afler the judgment, without a scit'e facias. 2 Jon. 96. 

Yet it need not be mentioned in the scire facias tliat a capias ad satis¬ 
faciendum has issued. D. Lut. 1273. Mo. 775. Poph. 186. Scmb. 
coiit. R. acc. 2 Ci’o. 97 . R. Lut. 1281. 

And if a capias does not issue, the bail shall not be discharged, with¬ 
out writ of error. 4 Leo. 36. 

Or, by audita querela. 1 Rol. 309. 1. 5. Cro. El. 597. Mo. 432. 

So, if a capias issues against die bail before a scire facias^ it is error. 
R. Cro. Car. 561. 

And though a custom be alleged, to charge the bail in execution 
upon the return of a capias ad satisfaciendum against the principal, 
without a scire facias against them, it is void. R. Cro. El. 185, 2 
Leo. 29. D. Pal. 567. 

So, if a scire facias issues, before judgment against the principal, it 
is error. 2 Leo. 1. 

And therefore, if the first judgment be a videtur cwicc^ and not by 
a consideraimi esf^ the scire facias against the bail is erroneous, for 
videtur curice is not any judgment. R. Cro. El. 145. 2 Leo. 1. 

And though judgment be afterwards given against the principal, the 
judgment in thes«Vc facias stands reversed. Cro. El. 215. 2 Leo. 2. 

But error in the judgment against the principal, is not a cause for 
reversal of the judgment in the scire facias against the bail. 2 Leo. 
101. R. Cro. Car. 481. .561. 

And the bail cannot join with the principal in a writ of error. Vide 
in Abatement, (E 15.) R. Pal. 567- 

Nor can they have a writ of error, tarn in redditione judiciif against 
the principal, quam in redditione judicii, against the bail, ct executionis 
superinde. Per 2 J. Jones cont. Cro. Car. 481. 

Otherwise, if the writ of error by the bail only, recites the first 
judgment, and assigns errors in the judgment against the ball only. 
Cro. Car. 481, 482, 

And if the judgment against the bail be bad for inftmey) &c. or other 
en'or in fact, the bail shall take advantage of it by audita querela, R. 
Yel. 155. 


(ml 1. If the principal be already in custody of the sheriff in another action, the 
sheriff will not be justified in returning non est invmtut. Tidd, 1043. 1 N. R. 231. 
— 2. But otherwiw this return will be good, thoi^h the plaintiff knew where to find 
the defendant. Sillitoe v. Wallace, Tidd, 1043.—-3. And so as the capos ad taiu- 
faciendum be regularly sued out and returned, it may be filed at any time; the filing 
being mere matter of form. 1 Lev. 223. infra (R 4.)— 4. So that if the principal 
die mer the return of the ca. ad sa. and before die return be filed, the bml are fixed, 
and. the court will not stay the filing of the return in favour of the bail. Field v. 
Lodge, Tidd, 1043. 6 T. R. 2S4. — 5 . The proceedings against the bml may be 
commenced on the return day, or by original on the quarto die post of the return of 
the ca. ta. against the principal. 8 T. R. 628. £t vide 2 Ld. Rd. 1367. 2 Str. 

866 . 

(n) W. Jones, 29.132. Sty, Rep. 281. 288.323v Ld.Rd. 13€. loMod, 2fiT. R. 
£. 5G. 2 . reg.3. a. K. B. 

If 



60 


BAIL. 


If the scire facias against the principal afler judgment has only four' 
days between the^^^^c and return, and a scire facias be brought against 
the.baily proceedings shall be stayed, upon motion by the bail. 2 Mod. 
Ca. 306. 

But after a 'scire facias against bail, error brought of the principal* 
judgment is not a supersedeas to the proceeding in the scire facias. R. 

1 Rol. 371. Poph. 186. 

(R 2.) In what manner scire facias shall be sued. 

If bail in C. B. be taken by a judge in Fleet-street, which is in 
London, and afterwards filed at Westminster, the scire facias issue* 
from Middlesex. 2 Rol. 382. Hob. 196, 6. Sal. 600. 664. 

Or, from London. R. 1 Rol. 891.1.20. 36. Al. 12. Hob. 196.. 
Sal. 600. (o) 

But a scire facias upon a recognizance of bail in B. R. must be in 
Middlesex; for it does not bind till filed. R> Sal. 600. 664. 

So it shall always be entered as taken in court. Sal. 664. 

If there be bail for two defendants in several terms, there shall noC 
be a scire facias against them jointly. Lat. 18.3. (p) 

But upon motion they may be filed both of the same term. Lat. 18.3. 

If there be bail in York, and transmitted to Westminster, the scire 
facias, may be in the one county, or the other. R. Lut. 1287. 

If there be bail in C. B. and afterwords the judgment is affirmed in 
B. R. the recognizance shall be removed thither by certiorari; for the 
scirefacias must issue out of the court where the judgment was given. 
R. 4 Mod. 104. Vide Pleader, (3 L 3.) 

The scire facias ought to pursue tlxc recognizance; and therefore, a 
variance from it is error (y); as, if it mistakes the smn. R. Cro. El. 
855. 

So it ought to pursue the judgment. Vide Pleader, (3 L 3.) (r) 

And 


(o) 1 . It has been laid down that where the hail is enrolled as taken in Middlesex, 
the tare facias shall be in Middlesex; but where in any other county, set. fa. may be 
in that county, or in that in which the enrolment is. e Blk. 768. Barnes, 96. SOT. — 
2 . 7%at a scire facias on a baihpiece remaining in Middlesex, must be sued out in 
Middlesex, though the original cause of action was in London. 1 Burr. 409. — 3. And 
lately, that the scire facias is properly sued in that county in which the recognizance 
is recorded, though the action against the principal by original, and proceedings thereon, 
were in another county. 5 East, 461. 2 Smith, 14. 

(js) 1. In debt the plaintiff may bring one action against all the persons bound in 
the recognizance, or several actions against each of them. Infra.2. But one scire 
facias seems in all cases to be sufficient; and the recognizance being joint and several, 
the execution may be several, though the scire facias was joint. Bac. Abr. tit. Execu¬ 
tion G. 1 Lev. 225. 1 Sid. 339. Tidd, 1044. 

( 9 ) Where a sdre facias was brought against three persons ns bail, upon a recognisance 
acknowledged by them and the jirincipal jointly, the writ abated, because this being 
founded on a record, the plaintiff ougnt to set forth the cause of the variance from 
the record, as that one was dead. Alcyn, 21 . 

(r) 1. After setting forth the-judgment, it states that the principal has not paid the 
debt or damages recovered, nor rendered himself to the prison of the marshal or 
warden. 2 Salk. 439. 3 Salk. .320. Ld. Rd. 804.— 2 . And in K. fi. concludcsby 
requiring the sheriff to make known to the bail, that they be before the king at West- 
niiuter on a day certain, by bill or by original, on a general return day, wheresoever. 



Proceeding'against hail, (Jl 

And if a recognizance be taken before commissioners, 8 ec. it ought to 
show how it was transmitted, and the record. Lut. 1283. 

So it ought to pray execution; and therefore, if after quare execulio 
the words Jfrr; mn debet are omitted, it is bad. Lut. 1282. 

So, if there be a recognizance upon an original in the county of Y. 
/ind he afterwards declares in the county and city of Y. *and has judg¬ 
ment upon it, the bail shall not be charged; for tliough he may change 
the county, yet he thereby loses the bail. R. 3 Lev. 235. 

But if there be a recognizance of bail upon a clausum fregit, and the 
action is by an executor or administrator, whereby it does not appear, 
but that the bail was in an action in his own right, yet it will be well; 
for it is the usual course to take bail upon the clataum fregit. Lut. 1281. 

So, if it pursues the recognizance, it is sufficient: as, if A. and B. 
are bail for C. and D. only, in an action against C. D. and F., and the 
scire facias says, that C. and D. have not satisfied the judgment, it is 
sufficien't, though it does not say, tliat F. has not satisfied; for the bail 
was only for C. and D., and it is enough to shew that they have not 
satisfied; and if F. has paid, it shall be shewn on the other side. R. 

2 Rol. 276. I. 35. 

So, if it does not say that C. and D. nec eorum aliquis has satisfied; 
for if either has paid, both have satisfied the judgment. R. 2 Rol. 276. 
1. 35. 

So it is not necessary after recital of the recognizance to conclude, 
proutpatet per rccordum. Lut. 1282. (s) 

(R3.) Pleas to a scire ^cws.—Surrender of the principal. 

To a scire facias the defendant may plead, that the principal surren¬ 
dered himself in discharge of his bail. Vide ante, (Q2.) Adin. 

3 Lev. 152. 


&c. to shew if they have or know of any thing to say for themselves, why the plaintiff 
ought not to have his execution against them, for the debt or damages aforesmd, by 
bill or by ori^nal, for the sum acknowledged, according to the force, form, and effect 
of the recognizance, jf it shall seem expedient for him so to do. Tidd, 104.9, 104S. 

— 3. In the C. B. the bail arc required by the writ, to be before the king’s justices at 
Westminster on a general return day, to shew, &c. why the penalty of the recognizance 
'should not be made of each of their lands and chattels, &c. Ibid. — 4. The scire * 
facias against the principal is in hoc parte, or that he do and receive what the court 
shall consider of him in this behalf. — 5. But against the bad, it is in ex parte, or that 
they do and receive what the court shall consider of them in that behalf. 1 Ld. Rd. 393, 

3 Salk. 599. sed vide Ld. Rd. 532. — 6. An averment that although plaintiff recovered 
judgment, is equivalent to averring that he did recover. Barnes, 431. 

(s) 1. But a declaration in scire facias against bail must aver that the recognizance 
is of record. 2N. 11. 103. — 3. Four days exclusive between the teste and return of 
the scire facias against the bail are student where there is only one scire facias, and 
where the proceedings against the principal arc by bill. 4 T. R. 663. — 3. Fifteen days 
between the teste of the first and return of the second scire facias are sufficient. 
3 Str. 1139. 2 Blk. 922.-4. The summons in scire facias may be served on the 
return day, at any time before the rising of the court, but not afterwards. 2 T. R. 757. 
as explained in 1 East, 86.— 5. To fix the bail, the alias scire facias must lay in the 
sheriff’s office the last four days before the return. 4 T. R. 583. 13 East, 588.— 
6. And in K. B. it is sufficient tnat it has been duly entered on the files in the sheriff’s 
office, though no entry of the writ, notifying that it is out, has been made by the 
officer in the scire facias book kept therein, that being a private book only. 3 East, 570. 

— 7. The return by the sheriff of scire facias is not conclusive upon the btul, so that 
thqr may shew that they have not been duly summoned. 2 T. R. 757. — 8. In rules 
to appear and plead in seire fams, a Sunday does not count, though it be not the last 
shy. ll£Bst,371> 

That 
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Tliftt a capias ad sati^aciendum issued against liiniy upon \irhicli lie 
was taken in execution. Lut. 1270. 

And he need not say, that he continued in execution; for the bail 
will be discharged, if he was ever taken in execution. Lut. 127S. 

And to this the plaintiff ought to reply, that non est inventus was re¬ 
turned upon the capias ad satisfaciendum j and traverse that he was* 
taken upon it. Lut. 1273. 

Or, that another capias ad satisfaciendum was returned non est in- 
ventus, and traverse, that this writ issued. Lut. 1273. 

Or, if die defendant pleads, a capias ad satisfaciendum returned non 
est inventus, and a taking upon a testatum capias ad satisfaciendum’, he 
may reply, that no such testatum capias ad sati faciendum issued, with¬ 
out a traverse. 11. Lut. 1273. 

And the defendant may plead a surrender, without saying, that it was 
before a capias against the principal returned; for if it was not, it shall 
be shewn on the other side. 11. Jon. 139. 

But the defendant cannot plead, that the plaintiff had the principal 
in execution in the stannary court, whereby he could not surrender him; 
for the bail might remove him by habeas corpus. R. Mo. 400. Per 2 
Judg. 2Rol. 136. 

So, if he pleads a surrender, he ought to conclude, praut patet per 
recordum. R. 3 Lev. 152. 

So he cannot plead a surrender in debt upon a recognizance, yet he 
shall have advantage of it. 1 Sal. 101. Vide ante, (Q2.) 

CR 4.) No capias ad satisfaciendum against him. 

So the bail may plead, that no capias ad satisfaciendum issued against 
the principal secundum curmm curice. Lut. 1285. Tho. 282. Vide 
ante, (R 1.) 

And the capias ad satisfaciendum ought to have eight days between 
the teste and return {f) ; otherwise, upon motion, it shdl be superseded, 
but they shall not be helped upon demurrer. R. Sal. 602. {u) 

But if a cajnas ad satisfaciendum issued, it is well, though it was not 
delivered to the sheriff before the scire facias. R. Lut. 1287. 

So, if it issued, it will be a departure, if the defendant rejoins, that 
there was error brought before the return and filing. R. Mod. Ca. 139. 

So, if it issued, and was returned, though the return was not filed be¬ 
fore the scire facias, it is good. R. 1 Lev. 225. Serab. 2 Cro. 98. 

So, if it be tested after the }'ear, mid no scire facias appears. R. 
Mod. Ca. 304. 


{t) 1. In K. B., where proceedings are by bill, there must be eight days between the 
teste and return of the writ. 3 Salk. 603. Ld. lid. 1177. R. £. 5 G.3. reg. 3 a. 
K. B. — 2. Where by original fifteen, this being a case excepted out of the statute 
13 Car. 3. St. 3. c. 3. s. 7. Tidd, 1043. — 3. And, in order to charge the bail, it must lie 
four days exclusive in the sheriff’s office. 3 Salk. S99. R. £. S G. 2. reg. 3 a. K. B. 
— 4. Which must be the Inst four days before the return. 13 East, 58S.— 5. And 
be made returnable, like the former proceedings, on a day certain, or general return 
day. — 6. So, in the C. P. there must be fifteen days between the teste and return of the 
ca. so. Barnes, 76. — 7. Which must be tested in or after the term in which the 
judgment was signed ag^st the principal; and therefore where it was tested of a 
prior term, tlic court set aside tiie proceedings against the bail. 1 H. Bl. 74. Imp. 
C. B. 539.-^8. In C. P. also, the writ must lie in the sheriff’s office four days exclu¬ 
sive, before it is returnable. Ca. Pr. C. P. 34. Barnes, 6 - 1 . Tidd, 1043. 

(«j Ld. Rd. 1177. 

(R 5.) Death 
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(R 5.) Death of the principal. 

So he may plead, that the principal died before a capias returned, and 
filed against him. R. Hutt. 47. Vide ante, (Q S.) Acc. 2 Leo. 101. 
Moy. Precedents, 177. R. Jon. 29. 139. Tho. Ent. 280. 

• But the defendant in his plea ought to shew the time of his death. 
R. 2 Cro. 97. 

And the court requires, that the defendant do swear to his plea. 
2 Leo. 101. 

And if there was an alias capias, the plea shall say, that he died be¬ 
fore the return of any capias. R. 5 Mod. 167. 

If the plaintiff replies to such plea, he ought to shew when the capias 
issued, and traverse the dying before. R. Carth. 4. 

(R6.) Satisfaction by the principal. 

So the bail may plead payment or satisfaction of tho judgment .against 
the principal. Vide ante, (Q6.) R. 1 Rol. 336. 1. 35. 

As, that the defendsmt was taken by a cajnas ad sati^aciendam, and 
detained qiwmquc s.atisfaction, prout pet' breve 4' retornmn, 4'C. Tho. 
Ent. 282. 

But payment is no plea, unless he .allege payment upon record. R. 
2 Leo. 213. R. Cro. El. 132. Cent, quoad the b.ail, though not quoad 
the party himself. Cro. El. 233. 

Unless he allege the place of payment. R. 1 Mod. 24. I Vent. 49. 

(R 70 Demurrer for variance. 

So upon a scire facias against bail, if there be a material variance in 
the recognizance upon record and the recital in the writ, the defendant 
may demand oyer, and afterwards demur. Lut. 1280. 

What will be a variance, vide ante, (R 2.) 

(R 8.) Nul tiel record. 

So he may plead nul tiel record of the recognizance .aforesaid. Tho. 
Ent. 285. Thes. Brev. 265. Off. Brev. 281. 

So, if the scire facias v.arics from the judgment, the defendant may 
plead nul tiel record, (a^) 

(R 9.) By action of tlcht. 

So debt lies upon a recognizance given by bail. VideDett, (A 3.) 

And the plaintiff may declare against all the bail jointly, or each se¬ 
verally. 2 Mod. Ca. 295. 

(■R 10.) Judgment. 

The judgment upon a scire facias, or debt brought upon a recogni¬ 
zance against bail shall be, qu^ queerens haheat executionem. 

But the judgment against the bail shall not be, quod dampna recupe- 
ret occasione dilationis executionis, tliough the st. 8 & 9 ,W. 3. gives 
costs to the plaintiff in a scire facias. R. 1 Sal. 208. 


(*) Nor siiali a tdrejaciat against bail be amended. Str. 1165. Vide in Amend¬ 
ment. 

(R 11.) How 
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fR 11.) How execution shall be. 

If there be judgment against the principal and after a capias against 
him returned) judgment also against the bail, the plaintiff may sue exe¬ 
cution against the principal, or against the bail. R. 2 Cro. 320. 

And if he has one of the bail in execution, he may aftemards sue 
execution against the other. R. 2 Cro. 320. 2 Bui. 68. 

And though there was a scire facias against both, he may sue execu¬ 
tion against one only. R. 1 Sid. 339. 

And if he has execution against the bail, but has not a satisfaction, 
he may afterwards have execution against the principal. Semb. cont. 
2 Cro. 320. R. acc. 2 Cro. S'lO. R. 1 Sid. 107* Cont. 2 Bui. 68* 
Vide Execution, (-H). 

But if the principal be in custody, he shall not have execution against 
the bail. 2 Cro. 320. R. cont. 2 Jon. 75. 1 Vent. 315. no judg¬ 

ment. 2 Mod. 312. but there it appears, that only one of the prin¬ 
cipals was in execution. 2 Lev. 195. 

Or if the principal ever was in custody. Lut. 1273. 

Yet, if there be execution first against the bail, he may afterwards 
take execution against the principal, and have Imth in execution toge¬ 
ther. R.l Vent. 315. 

Execution against the bail upon a recognizance in C. B. being for a 
sum certain, ought to be by fieri facias or elegit. 2 Cro. 450. 

If there be a scire facias and judgment against all the bail, execution 
may be against one of them, without the others; for it follows the na¬ 
ture of the recognizance, which was joint and several. R. 1 Lev. 226. 
Vide Execution, (H. — 1. 1, &c.) 

So, it may be against the person of the bail (y) by a capias ad satis- 
faciendum^ as well as against his goods. R. 1 Lev. 226. to be the course 
of the court in B. R. Acc. 1 Rol. 897. 1. 35. 2 Cro. 450. Vide 
Execution, (C 9.} 

But a capias ad salisfaciendum does not lie against the bail. Lit 
238. Semb. 1 Rol. 600. 1.’5. R. that it does not He, where there is a 
judgmertt in a scire facias upon a recognizance upon C. B. 1 Rol. 897, 
1.40. 2 Cro. 450,1. 

So it does not lie against bail upon a recognizance in an inferior court. 
R. 1 Rol. 897. 1.45. 

So it does not lie against bail in B. R. upon a writ of error in the ex¬ 
chequer; for this is out of the course of the court. R. 1 Rol. 898. 
1 . 5 . 

If there be execution of the lauds of the hail, this relates to lands 
which he had at the time of the recognizance made, though they are 
aliened afterwards. 

And this in B. R. as well as in C. B. Per two J. Hought. cont. 
Poph. 132. 2 Cro. 449. 


(y) So against bail in error. Str. 822. 
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''i'lde Accompt, (AS - E 4.) — Fhanchises, (F 22.) — JusTicBS 

OF PiACF., (D 7.) — Leet, (M 2.) 


BANK LE ROY. 

Vide Courts, (B 1, &c.) — Pleader, (C 3. 8, &c. — 3 B 3.) 


BANKRUPT. 

(A) (Ratjo mag be a bankrupt, p. ^>7. 

(B) (Klbo not. p. 70 . 

(C) act of banUcuptcg. p. 73. 

(C 1.) What shall be.—Concealment of himself, p.73* 
(C ^.) Fraudulent arrest, &c. p. 

(C 3.) Continuance in prison, p. 77* 

(C 4.) Fraudulent outlawry, p. 78. 

(C 5.) Non-payment, &c. after suit. p. 78. 

(C 6.) Escape, or coviiious bail. p. 79* 

(C 70 Protection, or bill, for delay, p. 79* 

(C 8.) Fraudulent conveyance, p. 79. 

(C 9.) To what time it shall relate, p. 83. 

(D) Commi 00 ion. 

(D 1.) How it issues, p. 87* 

(D 2.) Who shall take advantage of the commission, 
p. 98. 

(D 3.) Who are creditors, p. 99. 

(D 4.) The power of the commissioners — for disco* 
very of the bankrupt, p. 114. 

(D 5.) And of the bankruptcy, p. 117* 

(D ().) For discovery of his estate — by examination 
of the bankrupt, p. 117» 

(D 7.) Of his wife. p. 119. 

(D 8.) Or, of others, p. 120. 

(D 9.) By seizure of his effects, p. 121. 

(D 10.) For disposal of his estate — what lands, and 
goods — all his real estate, p. 122. 

(D 11.) Though a joint purchaser with his wife, &c. 
p. 124. 

Vot.!!. * ' F (D 12.) Though 
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(D 12.) Though conveyed to his ehildren, or trus¬ 
tees. p. 12^. 

(D 13.) Though seised only in tail. p. 125. 

(D 14.) Though he has only an equity of redemp¬ 
tion. p. 125. , 

(D 15.) Though it descends after his bankruptcy, 
p. 125. 

(D IG.) All goods, and debts, p. 125. 

(D 17 .) Tlioughhehasonly the disposition by consent 
of the owner, &c. p. 126. 

(D 18.) Whatnot—Lands sold bona Jide before the 
bankruptcy, p. 129. 

(D 19 .) Or, which he had as trustee, p. 130. 

(D 20.) Or, upon which an execution was executed, 
p. 132. 

(D 21.) Or, which were settled upon the marriage of 
a son, &c. p. 132. 

(D 22.) Debts, and goods, &c. p. 133. 

(I) 23.) In what manner the sale sliall be. p. 133. 

(D21'.) Assignee of the bankrupt.—How chosen, 
p. 134. 

('D 25.) What he ought to do. p. 136. 

(D 26 .) What interest he shall have. p. 140. 

(D 27 .) What power to discharge debtors, p 141. 

(D 28.) How the assignment shall be made, p 1-15. 

(D 29 .) What remedy the assignee shall have. p. 146. 

(D 30.) Distribution—shall be equal, p. 152. 

(D 31.) At what time. p. 154. 

(D 32.) The advantages of the bankrupt.—-He shall 
have information how his'estatc is disposed, 
p. 155. 

(D 33.) Shall not be arrested when he attends the 
commission, p. 156. 

(D 34.) Shall be discharged from other debts, p. 157. 

(D 35.) And shall plead it generally. p.l60. 

(D 36.) Shall have a share of the net produce, p. 162. 

(D 37 .) But the bankrupt shall have no advantage— 
unless he has his certificate allowed, p. l62 

(D 38.) If he have given extravagant portions to his 
children, or lost at play. p. I 66 . 

(D 39 .) How a commissioner, &c. may plead, p. I 67 . 

(D 40.) Expcnces of the commission, p. I 67 .' 

(D 41.) When the commission may be superseded. 

p. 168 . 
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IVJio may he a bankrupt. (>7 

(A) m\iO map be a bankrupt. 

By the st. 13 Eliz. 7. if any pci’son using a trade, or seeking a living 
hy buying and selling, become bankrupt (s), tlic lord chancellor, on 
Complaint, &c. shall by commission, assign such, &c. who at discretion 
* may take order with the body, lands, and goods of the offender (n) for 
satisfaction of his creditors, rate and rate-like, &c. 

By the statutes 13 Elia. 7. 1 Jac. 15. and 21 Jac. If), a bankrupt may 
be, every one who uses the triide of merchandize, or socks his (A) or her 
trade of living by buying and selling. 

Though it be a very inferior trade, if he gets his living by it. 

As a vintner. 

Brewer. 

Dyer, (c) 2 Cro. 585. {tl ) 

Though he docs not sell the same wares which he buys, but converts 
them to saleable commodities, and then sells, (c) 

As 


fz) 1. Whether a man is a trader within the bankrupt laws is a question of law, 
not of fact; the court, therefore, not the jury, are its arbiters. Cowp. 752. — 2. A 
trader may be insolvent without bcin:; a bankrupt, and vice vrrsii. Doiigl. 92 n. 

(a) An act of bankru|)tcy partakes of the nature of crime. See the four first 
statutes. Cowp. 598. iBlk. 441. 4 Burr. 2250‘. Cooke, 122. 2 Blk. Com. 471. 

5 Camp. 550. 

(A) 1. A person who deals in outer droit, is or is not liable to be a bankrupt upon 
account of such dealings, according as the dealings occasional nr permanent. 

1 Atk. 101. loVes. 120. 1 Mont. l.'til. Cullen, 22.* 2. The executor of a trader 
buying the same articles as the testator dealt in, and selling them entire, may become 
a bankrupt. 1 Atk. 102.—5. So likewise an executor trading merely for the benefit 
of the testator’s children. Cooke, 75. 5 Esp. 88. Vide io Vcs. no.—4. So an 

executor continuing the testator’s trade with the residue, pursuant to the will, may, 
comme xem/de, become bankrupt, though his name docs not appear. Iliid. (,'nokc, 67. 
~ 5. So a person carrying on business for the benefit of the brother and sisters of his 
wife, may be a bankrupt on account of such dealings. 5 Esp. S8. 

(c) Sed vide infra. 

(d) 1. The publisher of a newspaper, buying the whole daily imjircssion from the 
proprietors, re*sclling it at a profit, and bearing the loss of such ns remain unsold, 
may be a bankrupt. 2 Mars. 25C. 6 Taunt. 552.-2. Drawing and rc*drawing bills 
may or not be a trading, according to circumstances, i Atk. 12R. Cowp. 751. 

1 Atk. 205. — 5. The being cntriiste<l with other men’s monies, and drawing ami n> 
drawing bills of exchange, for the sake of profit, is a trading, i Atk. 129. Cowp. 
751. Vide 15 Ves. 556. 2 Mont. n. I.— 4. And it seems to have (lieen considered, 
that borrowing money abroad, for the purpose of repaying it in England, at a certain 
rate of exchange, and repaying it by bills upon bankers in London, to whom foreign 
bills arc remitted to make the payment, is a trading. 5 T. R. 550. 

(c) 1. Manufacturers of every description, who purchase commodities and mntiu- 
facture them into articles for sale, may become bankrupt; such as bakers, brewers, 
clothiers, coacbmakers, dyers, glovers, goldsmiths, hosiers, locksmiths, milliners, 
nmlocs, plumbers, shoemakers, smiths, tailors, watchmakers, &c. Ld. Rd. 6 1 o. 741. 
1480. Stone, 120. Hutt. 46. 2 Blk. Com. 476. Cro. Car. 51. Cood. 12. 

5 Mod. 550. Bea. Lex Mcr. 488.529. 2 Wils. 169. l Christ. 48. l Atk. 141. 205. 
Cowp. 814. 4 Burr. 2148, 5 Mod. 350, Cro. Jac. 585. 2 Sch. & Lcf. 414. l Rol. 
Abr. 60.pl. 11.—2. So likewise a ship carpenter. Ld. Rd. 741. — 5. Though upon 
this last case, Mr. Christian remarks, that the report is imperfect in not distinguishing 
whether the party was a labourer or principal; and if a principal, whether attached as 
officer to a particular ship, to which also his dealing were restricted; since, if a 
labourer, or if such officer, and so restricted, lie could be no trader. 1 Christ 48. — 
4. So likewise a land carpenter. 3 Mod. 155. — 5. So may a butcher. 4 Burr. 2148. 
— S. So the lessee of land for the purpose of carrying on a public trade with its 

F 2 produce; 
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As a shoemaker. R. Cro. Car. 31. Cro. El. 268. Skin. 292'. 

An ironmonger* locksmith. 

A salesman. 

A clothier who buys wool, and converts it to cloths. 

A tanner and baker. S Mod. 3.30. 

Though he has left olF his trade f/) for some time, if he absconds* 
.&c. for debts contracted during (g) his trade. Adm. 1 Sid. 411. Semb * 
1 Lev. 17- R- Pal. 32.5. (//) 

Or for debts contracted in his trade, though newly secured after his 
leaving off his tratlc. (i) 

Or if he leaves off his trade, but puts his stock into the hands of an¬ 
other with whom he is partner in gain and loss. R. Pal. 325. (^) 

Or 


produce; thus tlie lessee of a brick-ground, who makes bricks with the soil for public 
sale, has been held to be a trader. 1 T. R. 54. l B. C. C. 178. n. Cooke, 51. 53.; 
but judgment, comme smvbte, reversed. 1 Christ. 575. — 7. And Mr. Montague says, 
that wlictlier a man who makes bricksf or sale, upon land demised to him for a term of 
years, and sells them, be a trader, seems to be unsettled. 1 Mont. 10., referring to 
iT. R. 34. Cooke, 52. 2 \Vils. 172. 7 East, 446.—8. Mr. Christian remarks, that 
the judgment above quoted being reversed, there seems to be no case to prevent the 
universal adoption of the general principle established by 7 East, 442. whicli seems to 
be this: If a land-owner inanufactnres the produce of his own estate, and sells it 
under any shape or form, without the addition and accretion of any other n)aterial 
substance purchased, he is not a trader, l Christ. 57.5. Et vide 2 Rose, 426. — 
9 . Mr. Montague observes farther, that what dealing by the liolder of an estate in its 
manufactured produce, that is, in its immediate produce, mixed with other purchased 
ingredients, in order to render such produce marketable, constitutes a trading, seems 
not to be finally settled. 1 Mont. 9. Vide 2 Mont. n. G.— 10. It has been held, 
tliat a brick-maker, taking the earth of the waste, for which he afterwards paid a con¬ 
sideration, and selling the bricks, is a trader, i B. C. C. 173. Vide 1 T. R. 54. 
Cooke 52. 7 East, 442. —11. So likewise the owner of a coal-mine, vending the coal 
with other coal bought by him, at market. 2 Wils. 169. Vide 2 Rose, 424.— 12. And 
if a person attend public auctions of standing timber, and at different times purchase 
three parcels, and cut some of the timber, and strip and sell the bark of one parcel, 
and the tops and a part of the timber, and a small part for laths, this is a trading. 
2 Taunt. 178. 

(/) 1 . An abandonment of the act, without an abandonment of the intent to trade, 

does not terminate the trading. 2 Rose, 357. 1 Rose, 403. 15 Ves. 449. 495_ 

2. For the continuance of a trading, once established to have existed, is to be pre¬ 
sumed. 3 Camp. 233. — 3. And whether there was an intention to abandon trade, is 
SI question of fact for the jury. 1 Rose, 403. — 4. The mere circumstance too of a 
person’s not having any transactions in business during a particular period, will not 
exempt him from flie bankrupt laws, where by soliciting orders, &c. he evinces his 
intention of continuing trade. 5 Esp. 255. 

(g) 1. The debt need not have been contracted, provided it existed, during the 
trading. Palm. 325. 1 Vent. S. iLd.Rd. 286. 2Str. 1211. 3 Wils, 13. 3 Wils. 
262 . Dougl. 295. Cowp. 540. 1 Mont. 26 n. — 2 . But payments, after retiring 

From trade, made upon a general account, must, notwithstanding a continuance of 
the dealing by the creditor, be applied to the old debt. Ld. Rd. 286. Comb. 468. 
Peake, 64. — 3. And the debt must have accrued before the party ceased to be a 
trader. Peake, 64. 12 Mod. 157. Ld. Rd. 286, 287. Comb. 463. l Mont. 26 

(A) An act of bankruptcy may be committed after retiring from trade. IS Ves. 
449. 495. 

(i) Peake, 64. Hardw. 267. 2 Str. 1042. Vide IH. B. 462. 2 M. & S. 123 

2Rosc,4. 1 V.&B. 212 . 

'(/f) I. A dormant parlner need not be included in a commission against the firm 
5 Ves. 424. 17 Ves. 403. 6 Ves. 434. Cooke, 9. Sed vide 3 V. & B. 1 26. — 2 . And 
where a dormant partner shares only in profits, without interest in the property he 
cannot be included. — 3. If three arc in partnership together, and two reside at a 
tlistnnce from the pkice of trade, the shutting up of die house of trade by the 

managing 



Who niay be a bankrupt. (}() 

Or if he has effects of his trade in his liatids, and upon credit of 
them contracts debts, though lie ,does not buy more goods. R. 1 Vent. 
166. (/) 

So, a feme covert merchant may be a bankrupt. (/») 

* By the st. (») 21 Jac. 19. an alien or denizen may be a bankrupt ns 
well as a subject, (o) 


managing partner makes himself only, and not the other two, bankrupt. '2 M. & S. 
SS6. — 4. The partnership is .sevenid by a commission against one. .'JVes. 295.— 
5. Hence a separate commission against one of two partners was established, thougii 
the otlier died before the assignment. Ibid, 

(/; 1. A party, though in one character exempt, yet from his mode of dealing 
assuming another, may in this last become a bankrupts iStr. 51.'?.—2. Hence a 
farmer, from the extent of his dealings, liccoining a horse-dealer, though unlicensed, 
may as such become bankrupt. 2 Hose, .38. 1 'i'. 11. 57-3. — 3. So may a farmer, if 

he buy horses not calculated for the purposes of his farm, and sell tiicni, and declare 
his intention to become a horse-dealer, and to take out a licence, and hire a person 
as his horse-dealing man. 1 Price, 20. — *. So may an innkeeper who sells liquor 
incliifereutly to any person applying for i .nnd not .ns a matter of fu\our. 1 T. U. 
572. Lodi, 114. 3 Wils. 14(i.—5. So may a victualler, by selling out of his house 
by retail, to any one applying. Cooke, 45. ' Iio.se, 84.—-6. So may one who keeps 
and kills more pigs tlian are required for his own consumption, with the view of 
profit from a re-sale. 1 Holt’s C. N.P. 221. Vide2N.R. 79. — 7. Sp one who, 
living by catching and selling fish, is in the habit of buying and selling fish at sea, 
to make up, and assist others in making up, a sufficient cargo for the Loudon market; 
and he once purchase fish in Holland, and sell in England. 3 Camp. 233. Vide 2 
Rose, 427, 428. 

ini) 1. That is, ayi'mc coacr/sole trader by the custom of London. 1 vVik. 206. 
3 Burr. 1776. i BIk. 570. Stone, 7.52. 59. 66. 164. Billing. 89. Good. 16.90, 
Vide 2 B. & P. 106. —2. So a feme covert generally, where the coverture is suspended; 
as by the husband’s abjuring the realm. 2 Hen. 4. 7. a. 1 Hen. 4.1, a. 2 Blk. 1 197. 

1 T. R. 7. — 3. Being banished. Co. Litt. 132, 133. — 4. Or transiportcd for his 
iTimes, 2 Blk. 1197. Cooke, 43. — 5. And even perhaps where be is in allLince 
with enemies to our state. Vide Ld. Rd. 147. 1 Salk. lie. — 6. Js a ftlon. — 7. Or 
an outlaw. — 8. But under no other circumstances, is the relation of marriage sus¬ 
pended between a British subject and his wife; not therefore where he has deserted 
her and gone abroad. 11 Eiist, .301.—9. Where he has abandoned her for adultery. 
8 T. R. 547. Vide 1 B. & P. 338. —10. Where she lives apart from him, with a 
separate maintenance secured by deed. sT. R. 545. Vide Green, 91.— 11. Nor 
where she has represented herself as a single woman. 4 Camp. 2fi.—12. Nor, as it 
seems, can the wife of a foreigner, resident abroad, be reckoned Vifeme sole. 3 Camp. 
123. over-ruling 2 Esp. 554. 587, and, though not in term, 1 B.& P. 357. 

(m^ 1. In addition to those in the text, the following occujiatious are by statute 
specifically made liable to the bankrupt laws. — abanker. S G. 2. c, 30. s.39. — 2. And 
a person is such who receives nioney as a banker, although his books are kept in a 
different manner from that in which banker’s books are usually kept; and although, 
upon his receiving any large sum, he pay it to his own established banker, upon whom 
he gives drafts for the payment of large bills upon him, he only keeping cash to answer 
small drafts. 1 Atk. 218. 129.—3. And though ho does not keep an open shop. 
1 Aik. 218. — 4. But ail agent to a regiment is not a banker, i Mont. 12 .— 5. So a 
broker is made liable by 5 G. 2. c. 30. s. 39, — 6. And it seems that a pawnbroker is a 
broker within the act. 1 Atk. 206.— 7. And in like manner a salesman of cattle. 
1 Christ. 579. — 8. So a fador is made liable by st. 5 G. 2. c.30. s. so, — 9. But 
'juare, if a cattle factor be a factor within the act. Willes, 189. 

(o) 1. These are liable to the bankrupt laws: a clergyman. Cowp.745. 

1 Atk. 197. — 2. An illegal trader. 1 Atk. 196. 4 Burr. 2066 . — 3. A lunatic, upon 
aa act of bankruptcy when sane. 13 Ves. 590. — 4. A member of parliament. 
1 Atk. 197.200. Hughes’ Abr. 915 4 G. 3. c. 33 . — 5. A foreign ininist^s servant. 
7 Aiui.c.ia. 8.5. 
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So by the st. 21 Jac. 19. ( p) a scrivener -receiving others money or 
estates into his trust or custody, (q) 

So a subject who travels, and in a foreign realm trades hither. R. 
1 Sal. 110. (;•) 

So a man who trades in Ireland and sometimes in England. 2 Vei- 
162. 

Qit. If only beyond sea ? 2 Vcr. 162. 

(B) mta not 

But a man (s) cannot be a bankrupt by buying and selling, if his- 
principal means of living be not gained by it; and, therefore, a farmer, 
though he buys beasts, &c. and afterwards sells them, cannot be a bank- 
rupt; for his principal means of living (l) is by his labour (?<), and not 

by 


(p) Not repealed by lo Ann. c. 15. 1 Atk. 141. 

{</) 1- A scriveuvr, it seems, is u person that in the ordinary course of his dealing 
is cntru .ted with other men’s property, tt> lend it for his emplojcr. SJl Jac. 1. c. 15. 
s. ‘J. 1 Atk. 218. 2 Sch. &Lef. 421. 3 Camp. 540. — 2. It has been ruled at nisi 

prill -, that he is one who carries on the business of a scrivener eonomtue. 1 Esp. 
N. P. C. 5.45. — .j. M(! must seek to gain bis living by his dealing. 1 Hose, 403. 
— 4. Hilt be need not keep an ojjl-ii shop. 1 Atk. 218 — 5. He must be 
entrusted with otlier men’s property. 2 TVIont. n. L. 1 Christ. 58. — C. And a mere 
receipt of money and using it docs not constitute a scrivener; as steward or 
receiver of landed property. 1 Esp. C. 555 .*— 7. Nor the borrowing money upon 
one’s own, or upon borrowed accommodation bills, and paying the discount for them. 
Cowp- 347. — 8. Nor docs the frequently taking, by a clerk of the ciistom-houcs, 
debentures for merchants, receiving the money for them, which he keeps in his pos¬ 
session, and receiving commission with the receipt of thu money, and then wuh the 
money so received, di.scumiting bills or notes for bis own benefit. J Esp. 555.— 
9. When an attorney is entrusted with other men’s monies to lend njion seeni ity, ami 
such trust is incidental to bis occupation of attorney, it seems that he is not li;ible to the 
bankrupt laws, from his seeking to gain a living by transacting such loans; but if such 
trust, and seeking to gain a living is distinct from liis oeeiipatioii of an attorney, he is a 
trader. 1 Mont. 18. 2 Mont. n. N. 2 Esp. 55.5. r, Camp. 534. 1 Holt, N. P. C. 507. 
Id. 654. £t vide 2 Itosc, 27. 2 V.&B. 31, 17.5. 2 Sch. & Lcf. 414. 

(r) Anyone, whether native, denizen, or alien, trading in or to England, though 
visiting here only upon occasions, or even residing entirely abroad, may, liy committing 
an act of bankniptcy here, become a bankrupt. St. 13 Eliz. c. 7. s. 1. 1 Jac. 1. c. 15. 
s. 2. 21 Jac. 1. c. 19. s. 15. T, Raym. 375. 2 Jones, 141,142. Salk. 110. 2 Vera. 
162. Cowp. .398, 5 T. R.530. 1 Taunt. 270. 

is) 1. These individuals arc not liable to the bankrupt laws: a lunatic upon an act 
of bankruptcy during insanity. 6 Vcs. 440. — 2. A feme covert upon a trading when 
single. 2 B.”C. C. 266. Cooke, 35.— 3. Still less upon a trading during marriage, 
unless she be a sole trader in London, or her husband was then civiliter inortum. Vide 
supra. — 4, An infant, or an adult, upon a trading during infancy. Cro. Jac. 454. Ld. 
Rd. 443. B.N.P.38. 154. 1 Atk. 146. Scl. Ca. Cb. 46. 4Ves.l65. C Vcs. 601 . 
14 Vcs. 602. 1 V. &B. 494. — 5. Qtucre, 'Whether one attainted can be made u 
bankrupt. l4Ves.452, 

(t) 1. It seems, that no occasional dealings, without any intent to continue them, 

will make a man liable to bankruptcy. 6 Vcs. 3. Cowp. 745. 2 filk. Com. 476. 
1 Vent. 270. 4 East, 346. — 2. But such dealings, with such intent, will. 1 T. R. 573.n, 
1 T. R. 572. 6 Ves, 5. 4 Ves. 168. — 3. For where an intention to deal (fcnerally is 
pstablished, the extent of the trading is immaterial. 1 T. R. 572. Id. 573. u. 
,’2 Taunt. 176. 1 Price, 20. 14 Vcs. 603. 1 V. & B. 211. 1 Rose, 84. — 4. Which 
intention may, aided by circumstances, be inferred from a single instance of buying 
and selling. Ibid. 1 Holt, N. P. C. 221 .; ct vide 1 T. R. 573. n. 1T. R. 572. 6 Ves. 3. 
1 B. C. C. 173.— 5, Though the contrary seems to have been hdd formerly. 2 Blk 
Com. 476. 2Keb. 487. sKeb. 451. 1 Vent. 29.270. 2 Taunt. 176. 4East,346j, 

(u) In every case (save those excepted by statute), where a man buys matcrian and 

sells, 
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by his buying and selling. Cro. Car. 549. By the st. (x) 5 Ann. 22. 
Per Holt, 1 Sal. 110. Per two J. 2 Mod. Ca. 48. {i/) 

Nor a husbandman or labourer. Cro. Car. 31. ( 2 ) 

Nor an innholder. R. per three J. Berkly cont. Cro. Car. 549. R. 
a Mod. 329. 3 Lev. .309. Jon. 437. Carth. 150. 1 Sal. 109. Skin. 

291. Sho. 96.269. («) * 

Nor the master of a boarding-school. 3 Mod. .330. (6). 

Nor a gun-founder; for he works for the service of the army. Skin. 

292. 

Nor by the st. 5 Ann. 22. a grazier or drover. Cont. before. Jon. 
304. 

jSo a man, who lives by buying only and not selling, cannot be a 
bankrupt. 

Or by selling only, (c) 


sails them again, without charging for his labour as a servant, he will be a trader, and 
raav be a luinkrupt; but if he charges for his labour according to the time he i.s em¬ 
ployed, and only sells what he buys to. the masters vvlio employ him, he cannot, it 
should seem, he considered as a general trader. 1 Christ. 48, 4a. 

(x) The following occupations are, by statute, specifically exempted from the ope¬ 
ration of the bankrupt laws:—Mo farmer, graxier, or drover ofcallle, shall he deemed a 
bankrupt. 5 G. 2. c. 30. s. 40. — 2. A cowkeeper, whose dealings are incidental to 
either of these three occupations, is within the exemption, l Swanst.64. — 3. And 
cowkeeping, by grazing the cows and selling the milk, seems not to be a trading. 1 Mont. 

(J._4. A tarmer, who occasionally buys hay, corn, horses, and pigs connected with his 

occupation its such, is within the exemption. 2 N, It. 78. — 5, So, likewise, a farmer 
buying seeds to resell mixed with his own growth, and buying pigs to feed upon his 
stubbles mid resell. 7 Taunt. 409.— 6. A farmer is not a trader by making and selling 
the cheese on his own farm, or by making his own apples into cyder, and selling it 
1 Mont. 9. Cooke, 00.— 7. It seems to be decided, that any buyer .ind seller of cow 
calves, or horned ciittle, is a drover, and cannot be a bankrupt. ’Willes, .588. B, N. P 
50. 11 East, 274. 1 Christ. 578. — 8. To buy and sell sheep constitutes, it seems 
part of the business of a drover; hut dealing in pigs seems to be a distinct trade 
1 Christ. .‘>78. — 9. Being a reoewcr-general of taxes is not a trading. .5 G. 2. c. 30 
_10. Nor is the circulating of exchequer biUs. See the several acts relating to exche¬ 
quer bills. 

(y) 1. March, 54; see Good. 1.3. 2 Wils. 1G9. IT. R. 34. Cooke, 47.53.—. 

2. But graziers and drovers hud, previous to the statute, been held liable. Cro. Car. 
549. Good. 15.212. 

(s) 1. Cooke, 47. 53. — 2. It seems, a bleacher cannot be made a bankrupt. 1 
Christ.46. 1 Mont. 17.; but Cooke, 43, contra; see 2 Mont. n. M. — 3, Nor a cal- 
l^ndcrer. 1 Christ. 46. — 4. Nor a dyer. Ibid, as in pi. 2, — 5. Nor a scavenger. 
1 Rose, 373. 1 V. & B. 247, yide 2 Mont. n. E. 

{a) 1.4 Burr. 2064. 2 VVils. 382. Cooke, 47. 53. Ld. Rd. 286; vide 1 Christ. 50. 
— 2. Nor a victualler. Ibid. 

(6) 1. A schoolmaster who buys books and clothing, and retails them to his scholars 
at an advanced price, is not a trader. Peake, 76 — 2. Nor a schoolmaster who buys 
and dresses provisisons for his boarders. 3 Mod. 327. 1 Show. 96.268. 3 Lev. 309. 
Carth. 149. Salk. 109. 3 Keb. 451. Vide 4 M. & S. 98. — 3. But where the dealings of 
a dissenting minister aiid schoolmaster were, selling school books to his scholars, and 
books of prayers and hymns for the use'of the meeting.house to the members of his 
coi^egation; doubts were entertained whether this was not a trading. 1 Mont 7.— 
4. The buying fish occasionally by a fisherman to make up his stock for market, is not 
a trading. 2 Rose, 424. — 5. Nor is the buying articles by the owner of a colliery^ 
and selling them to his pitmen. 2 Rose, 424. Cooke, 58. 

(c) 1. Unless where particular employments are specified by statute, there must, it 
seems, be both a buying and selling to make a bankrupt. 1 T. R. 34. Cooke, 52. 7 East, 
442. 3 Smith, 445. 2 Sch. & Lef. 426. — 2. Not a buying only, or a selling only, but 
a buyingflffdselling. 3 Keb.451. Coivp. 745. Bik. Coin.476. —■ 3. And sot a buy- 

F 4 ing 
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So, if a man has a particular employment (d), in whicli he buys and 
sells, he cannot be a bankrupt, unless it be a general trade; as, it a man 
purchase and sell lands, (e) 

If he victuals the navy. R. 1 Vent. 270. D. 1 Sul. 110. (^f) 

If he be a butler, steward to the king, inns of court, &c. Skin. 
292. (g) 

A farmer of the customs, excise, &c. or by the st. 5 Ann. 22. the re^ 
cefver-gencral of the taxes. 

Though he buys several things by this means, and sells the surplus (A), 
or part of them again. 1 Vent. 270. 

So a trader cannot l>e a bankrupt for debts contracted after he has left 
off his trade. R. 1 Sid. 411. 

Though he afterwards becomes a trader again. 1 Sid. 411- 1 Lev. 

17. 

Though after leaving off his trade, he sells his old stock. R. 1 Sid. 
411. iVcnt. 29. (0 

By the st. 14 Car. 2. 24. none shall be a bankrupt for his stock in 
the East-India or Guinea company or fishing trade, or for selling his 
dividend received therein in goods, &c. 

And by the st. 9 & 10 W. 3. 44. no member {k) of the East-India 
company (/), in respect of his stock therein only. 

So, if a man has a part in a ship, it does not make him a bankrupt, 
unless he freights it. 1 Sid. 411. 1 Vent. 29. (/«) 

Or 


ng and selling merely, but a buying and selling to gain a livelihood, l T. R. .>4. Cooke, 
S‘2. — 4. The thing bought, too, must be purchased as in itself an article for trade, and 
not as an accessory to the produce of laud, where such produce is intended to be sold 
in its natural shape. 1 T. 11.34. Cooke, 52. — 5. Seciw where the pio«ince itself is 
only the raw material of a inaiuifacturc, and ased as sncli. l T. li. 34. Cooke, 52. 

(d) Wlierc a person’s income arises partly from huyiiig and selling in the way of 
Jnerchandizc, and partly from buying and selling not in the way of merchandize, it 
seems that he is liable to the bankrupt laws, if the buying and selling in the way of 
merchandize, is collateral to the dculiijg not in the way of merchandize; but that he 
is not liable, if such buying and selling is only incident thereto. 1 Mont. 17. 

(c) 2 Wils. 160. 5 Esp. 147. 

(/) 5Kch.451. 

( g) S Keb. 451. 

(h) If a person, finding that he has bouglit more of an article than he wants, 
sells the residue, it will nut make him u trader. 11 East, 276. 

(i 1. 1 Vent. 169. 1 Atk. l() 2 . — 2 . Nor is the executor of a trader, by disposing 
of the testator’s stock, made liable to become a bankrupt. 1 Atk. 102.—3. Even 
though it is necessary for him to purchase ingredients to make that stock marketable. 
Cooke, 44 ; vide 1 Atk. 102. 

{k) The tnuling which arises from being a member of a corporate trading company, 
seems not in any case to be a trading within the bankrupt laws. 2 Mont. n. D. 

(f) 1. Or Bank of England, st. 8 & 9 W.3. c. 20. .3 G. 1. c. 8. s. 43. — 2. Or Lon¬ 

don Assurance, or Royal Exchange Assurance. 6 G. l. c. is. s. 6. — s. Or South 
Sea Company, 9 Ann. c. 21. s. 42. 8 G. 1. c. 21. s. 12. —4. Or English Linen Com- 

E an^. 4 G. S. c. 37. s. 13. Vide 15 Ves. .357. — 5. Or semble a shareholder in the 
tationcr’s Company. Ld. lid. 851. Cooke, 69. ' 

(m) 1. Nor is de^ng in hackney coaches, or letting out horses to hire, a trading, a 
Mod. 327. 4 Ves. 168. — 2. Nor buying and selling stock on one’s own aecount, 
S P, Wms. 308. 2 Blk. Com. 476. Cullen 17. 1 Mont. 8.—3. Nor is an underwriter 
a trader. 15 Ves. 355. — 4. Neither the owner nor farmer of an interest in land, by 
buying and selling the sdme, or tlie immedidte produce or profits thereof, can be made 
a bankrupt. 2 Wils. 169. Loft. 323. Cooke, 47. 53. 6I. Vide 7 East, 447 . ■— 
5. Hcuce, making bricks from the produce of one’s soil, whether termor or freeholder, 
is noi a trading. 2 Rose, 424. -- 6. And where a brickmakeri a a large way b^tame 
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Or if he freights it, when he does not get so much as is due upon the 
lx)ttom for repairs. U. 1 Sid. 411. 1 Vent. 29. 

If a man commits an act of bankruptcy, and afterwards pays, or com- 
})ounds with all his creditors, he will be a new man. R. 1 Sal. 110. 

• 

(C) act of ijanferuptcg. («) 

(^C 1.) What shall be. — Concealment of himself. 

By the st. 13 El. 7. and 1 Jac. IS. if any, &c. depart the realm (o) of 
intent to defraud his creditors, being subjects, or for the same intent 

begin 


by devise tenant for life of the land whereon the kiln was worked, and of the soil 
whereof the bricks were made, he was held to be no trader. 7 East, 442. 3 Smith, 
445. — 7. If a person sells stones from a quarry upon his own estate, it is not a trad* 
ing. 1 V. & B. 45. — 8. Nor is the working as a lime-burner of a lime-kiln upon 
one’s own farm. 1 Rose, 316. 1 V.&B. 360. — 9. Nor the making and selling of 
alium upon his estate by the lessee of allum works. JCooke, 46. 60. Vide 7 East, 
447.—10. Nor the buying a coal-mine, working it, and selling the coals. 2 Wils. 
169.—11. A person who buys timber, which he works into houses that he builds and 
sells, is not a trader. 5 Esp. 147. —12. Nor a person who builds a theatre to be 
held in shares, for which he is to be paid according to measure and value, he being 
himself a shareholder. 1 Cowp. 300.—13, No;: one who erects public baths upon 
land granted for this puijiose, to himself and another as joint tenants. Ibid. —14. It 
has been said, that a building upon a man’s own land, for any purpose, is not a trad¬ 
ing. 2 Camp. 300. 

(») 1. As to the legal effect of an act of bankruptcy apart from a commission:—^thc 
party may sue for a debt. — 2. Nor does an act of bankruptcy by the vendee, between 
the sale and delivery, rescind the contract. 5 T. R. 231. 3 Ves. 255.-3. Atoader 
had committed an act of bankruptcy ; goods were afterwards sent by a vendor to a 
particular inn as ordered, whence they were forwarded to a packer’s, pursuant to a 
general order of the trader, to send all goods directed to him there ; the packer, ignor¬ 
ant of the act of bankruptcy, booked them to his account, and opened them to ascer¬ 
tain what they were: The assignees were held entitled. 3 B. & P. 469. 

(o) ]. The mei'e departure from the realm, or dwelling'liouse, keeping house or ab¬ 
senting himself, and the consequential delay of a creditor, will not constitute an act 
ofbankrnptcy, without proof or necessary inference of an intention to delay, at depart¬ 
ing. 7 T. 11. 509. I Taunt. 270. Id. 273. 2 Ves. & Beam. 177. 1 Rose, 387. — • 

2. The fear of arrest concurring with other motives to induce a departure; such de¬ 
parture is an act ofbankrnptcy. Holt, 175.—3. That a departure from the realm or dwel¬ 
ling-house, keeping house, or otherwise absenting himself, may be an act of bankruptcy, 
delay of creditors need not concur with the intention to delay. 9 East, 487. 1 M. 
&S.676. 1 Taunt. 270. Id. 273. 1 Mont. 48, n. (b). Ibid- 14 Ves. 86. Though, 
formerly it used to be considered essential. 7 T. R. 509. s'T. R. 166.-—4. Where 
the delaying of creditor is the nece$$ary consequence of the trader’s absenting himse^, 
the departure constitutes an act of bankruptcy. 1 Camp. 279. Vide B. N. P. 39 — 

3. If a trader depart the realm to avoid a criminal prosecution; or in defiance of such 
rules of morality, as to manifest a neglect of the interest of his creditors, he commits 
an act ofbankrnptcy. 2 Mont, note 2 C. 1 Camp. 279. — 6. If a trader, when pressed 
for debts, depart the realm, it is presumptive evidence of ^ intent to delay his cre¬ 
ditors. 1 Camp. 279.—7. If a trader, whose readence is in Dublin, quit England to 
avoid being arrested, and return home, he commits an act of bankruptcy. 2 T annc, 
126.— 8. A trader resident abroad, having come to England for a temporary 
purpose, commits an act of bankruptcy, by leanng it fo avoid a creditor. 

1 Taunt. 270. 1 Camp. 152. Id. 80. c. — 9. It a teader depart with an honest inten¬ 
tion, compatible with business, he does not commit an act of bankruptcy, l- Hol^ 
176. — 10. Attention, previous to his departure, to the interests of his creditors du¬ 
ring his absence, is aumissable evidence to disprove bankruptcy by departing the 
reum. l Camp. 279. — 11. If, previous to a trader’s departure from tne realm, he ad¬ 
vertise in the public papers that ne is going, and that the ship wUi clear for sea within 
the month, and tiiat ne will take charge of any shipments; the presumptioiB are, that 
the departiuev not to delay. 2 Vesi &Beam. 177.<<*I2. Ifatrader, haying a bouse of 

trade 
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b^in to keep his house (p), or otherwise absent himself (g), or depart 

from 


trade in England and in Ireland, depart from England to Ireland, without Icavit\g 
funds for the payment of his debts, it is not to be presumed that he commits an act of 
bankruptcy. 1 Stark. 144. — is. If when a trader quits the realm he leave a partner 
in England, the presumption that he meant to delay his creditors may be removed. 
1 Camp. 279. — 14. A trader going to France to look after his concerns there, does 
not commit an act of bankruptcy, though his creditors be thereby delayed. Holt, 175.' 
B Yes. 576. 

(p) 1. Vide supra. —2. If a trader not having any house of his own, keep in anotlicr 
man4 house; or not having any house keep in his chambers; or if he keip on ship¬ 
board ; or if a miller keep within his mill; or a churchwarden within the church ; or 
a keeper of the king's castle, within the castle; it seems it is an act of bankruptcy. 
Stone, 9. Vhle 2 Mars. 236. 6 Taunt 532. l M. & S. 676. 2 T. 11. 62. — 3. Cir¬ 

cumstances amounting to an act of bankruptcy, by keeping house; viz. not going to 
his counting-house,nor into the town near which he lived; sending for his papers to 
his house; not going out,except taking an evening walk in the country. 16 Vcs. 149. 

— 4. If a trader keep at home, to avoid the consequences of a former arrest, he com¬ 
mits an act of bankruptcy. Buriics, l oo. — 5. An order to be denied is not sufficient 
without an actual denial. Cooke, 74. — 6. Tlie intention of the creditor in calling is 
immateriaL 3 Ves. & Beam. 129. 2 liosc, 67. — 7. It is not necessary that the 
order to be denied should be contined to a particular creditur; a general order of de¬ 
nial, followed by actual denial, is sufficient. Cooke, 94. — 8. A general order of de¬ 
nial, followed by an actual denial, is an act of bankruptcy, though it appear that the 
debtor would not have denied himself to the individual creditor, had he known that 
it was him. 1 Taunt. 479. — 9. A denial to be seen by a creditor, without a denial 
of being at home, may be an act of bankruptcy. Cited 9 East, 491.— 10. A denial 
when the trader is at home, is sufficient, though he is seen by the creditor. 1 r> Vet. 
451. —11. The denial need not be to the creditor personally, though Ibruicvly it was 
held otherwise. B. N. F. 39. Green, 45. — 12. Denial to a creditor’s clerk is suffi- 
dent. Cooke, 83.— 13. Denial to a muid-servant, who went by appointment of the 
debtor, upon the preceding evening, is an act of bankruptcy. 1.4 Vcs. 449. —14. A 
denial, to avoid process out of chancery under a decree for a dei>t, will be an act of 
bankruptcy. Supra. — 15. A trader withdraws from his counting-house to his parlour, 
for the purpose of avoiding the importunities of his creditors. 'J'his is an act of buuk- 
ruptc}’. 1 Camp. 271.—-16. A denial to several persons, whom the witness believes, 
from their frequent calling, to be creditors, is evidence to go to the jury. 1 Esp. sai. 
—17. A denial to a creditor who calls for payment, but does not ask to ice the debtor, 
k not an act of bankruptcy. 1 Camp. 271. — 18. If a trader come out to a creditor 
and say that he is not at home; this, comme sembk, is not an act of bankruptcy. 15 
Ves. 451.—19. The denial must be to a creditor who has a debt at that time due. 
A denial therefore to one, having a note payable at a future day, will not, by itself, be 
an act of bankruptcy. 7 Via. 6. pi. 14. — 20. A denial is always open to explanation; 
at in cases of sickness, company, particular business, or the lateness of the hour; lor 
the mere denial is not conclmive evidence of an intent to delay. 1 Atk. 201. l Burr. 
484. B. N. P. 38. — 21. A refusal to sec a creditor, merely upon the ground of his 
calling at the trader’s dinner hour, is not an act of bankruptcy. 3 Camp. 349. B. N. P. 
39 . — 22. A direction to a servant to deny the trader to any one who should come 
whilst he is at dinner, or engaged in business, is not an act of bankruptcy. Holt, 159. 

— 23.'It is not an act of bankruptcy for a ilebtor to cause himself to be denied to a cre¬ 

ditor calling, by the debtor’s appointment, for payment on a Sunday. 2 Rose, 21. 2 Vcs. 
& Beam. 311 .-—24. A denial to avoid an attachment for non-delivery of goods, will 
not be an act of bankruptcy, as it is only to evade doing a duty. 1 Atk. 196. QuarCf 
as the stat. of Eliz. has the words “ debt or dut^.'* 1 Mont. 49. n. (f.) — 25. Unless 

a denial to a creditor is in consequence of a direction from the debtor, a subsequent 
approbation of it by him, will not make it an act of bankruptcy, l Rose, 50. 17 
Ves. 416. 

(j) 1. Supra. — 2. The act of absenting is presumptive evidence of an intent to de¬ 
lay. Green, 52; see the note in 3 Camp. 530.—3. It seems that any evasion by a 
trader of his creditors, is an absenting. 2 Mars. 236. — 4. The words “ or otherwise 
to absent himselt^” in stat. 13 Eliz. c. 7. & 1 Jnc. 1. c. 15. are not confined to an ab- 
suiting from the dwelling-house, or any particular place. 2 Mars. 236. 6 Taunt. 
532. — 5. A trader who is in the habit of attending the Royal Excl^mge, and who re« 
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from his dwelling-house (r), or take sanctuary, whereby a creditor, being 
a subject, may be defeated or delayed of his just debt, he shall be ad- 
jiidg^ a bankrupt. 

And 


T-- 

tires from Change upon the approach of a creditor, and desires a friend to tell him that 
he is not there, commits an act of bankruptcy by absenting himself. 2 Mars. 236. 

6 Taunt. 532. — 6. A trader having a counting-house in town, and a dwelling-house 
in the country, left the former (to which he never returned), taking his books with 
him, and slept at his dwelling-house a few nights, when he finally left that also. Held, 
that having quilted his counting-house without the animus rewrtendi, he began to 
ab&cnt hiniseif from that day, within the stat. of £liz., and thereby committed an act 
of bankruptcy, l N. 11. 234. —7. A. in I.oiuIon, is in partnership with B. in Man¬ 
chester. A. goes to Manchester, and after remaining there two days, secretly leaves 
the Manchester counting-house with £. This is an act of bankruptcy by both. 
.3 Camp. 312. — s. It seems that a trader absents himself within the meaning of the 
bankrupt laws, who disappears after sojourning sometimes at one place, sometimes at 
another, in consequence of nut having any house of his own. Billing. 92. — 9. A 
trader went into a back shop in a neighbour’s house to avoid being seen by an officer, 
who he said he was afraid had a writ against him. This is an act of bankniptcy. 1 
M. & S, 676. —10. A trader, upon being applied to for payment, leaves Ins house 
under |»rctciicc of getting money, but goes to a billiard table and remains there the 
wliolc evening. This is an act of bankruiitcy. 2 Esp. 651. — 11. A trader remaining 
abroad, with intent to delay his creditors, commits an act of bankruptcy. I Stark. 147. 
-1 Camp. 289. Sed vide supra.— 12. If a trader absent himself to get the term of a 
creditor, he commits an act of bankruptcy. 2 Str. 809. —13. Absenting himself to 
avoid process for the payment of i«ow<;y,is an act of bankruptcy. 2 Str. 809. Bamcs. 
160. Billinghurst, 92. Stone, 10. I'Atk. 24o. lAtk. 196. — 14. If a trader, upon 
absenting himself from his house, state that writs arc out against him, it is not necessary 
to shew that any writ had in fket issued. 1 Esp. 334. S. C. Mont.— 15. A tradci’ 
being arrested, escaped from the officer, and fled into the house of another person, 
where the door was kept fast, and the officer was not permitted to enter; and he con¬ 
tinued there until it was dark, having declared, that though the debt was paid upon 
which he was arrested, yet he was afraid of being opposed by some other creditor. Thk 
is an act of bankruptcy by absenting himself. I M. & S. .3,38. —16. A trader, by se¬ 
cretly withdrawing himself after liaving been arrested, absents himself within the mean¬ 
ing of tlic bankrupt laws. Green, 52. — 17. The absenting must be voluntary, and 
not by means of arrest. Green, 52 ; see the note in 3 Camp. 530. — 18. A,tr<idei-’s ab¬ 
senting himself for fear of being arrested by a writ (/e exammunknto capiendo, or to 
avoid an attachment under a decree in clianccry for not making a conveyance, is not 
an act of bankruptcy. Billing. 92. —19. Where the banknipt being embarrassed, 
appointed a day for three of his principal creditors to conic to his counting-house and 
examine his books, and early on that morning he left liis house and went to a~public- 
liousc in the ncigliliourhood, where he directed his clerk to bring him intelligence of 
what passed with his creditors, and assigned as a reason for so doing, that he ex¬ 
pected that his creditors would be irritated, and that some harsh language might 
pass, and that possibly they might lie induced to arrest him. Held, not an act of 
bankruptcy. 4 Taunt. 603. 

(r) 1. Departure from the dwelling-house, or realm, and the consequential delay of 
h creditor, not an act of bankruptcy, without proof or necessary inference of an inten¬ 
tion to delay at the instant of departure. 2 Ves. & Beam. 177. — 2. Pressure of 
debts, though strong, not conclusive evidence of that intention. 2 Vcs. & Beam. 177. 

— 5. Tbo motive must be inquired into, and though the inference, from mere depar¬ 
ture, is against the trader, yet circumstances may explain it away. 7 T. II. 509, cited 
ibid. 1 Burr. 484.— 4, Act of bankruptcy by quitting the dwelling-house, with the 
intention of delaying a creditor, though under the impression of a groundless appre¬ 
hension. IS Vcs. 449. — 5. The departure must be voluntary. Slr. 809. — 6. A 
compulsory absence, as in the case of arrest, will not be an act of bankruptcy. 
Green, 5.3. — 7. The length of the absence is an immaterial circumstance. Str. 809. 

— 8. That a creditor should have called is not required for the act of bankruptcy by 
absconding, as for that of keeping house. As to the reason of that disrinction, il the 
latter can be established by other evidence, queere. 14 Vcs. 85. — 9. If a person m 
living at an inn or a public-house, where his business requires him to be resident for a 
riaiy, and he departs from riiat house to delay creditors, it is an act of bankruptcy. 

2 Taunt. 
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And if he has no constant dwelling, if he absents himself from his 
usual abode. 

If a miller keep himself within his mill. 

A churchwarden witliin the church. 

And therefore, if u man absent himself from his house or abode fbf 
debt. 

Or abscond within his house for a day or an hour, with design to de¬ 
fraud or delay his creditors. R. Pal. 325. 

Or denies himself, when he knows that a creditor comes for his debt; 
he will be a bankrupt. 

Or upon notice of process or execution against him for debt. 

Or process out of chancery upon a decree for payment of a debt. 

Thhugh the concealntent of himself be only for a little time. Pal. 
325. 

Or he be sued only as surety for another. Pal. 325. 

Otherwise, if he absent himself, or abscond for other cause than to de¬ 
fraud or delay creditors; as, if it be to avoid an arrest upon an excom^ 
municato capiendo. 

Or to avoid the service of process to enforce a decree in chancery. 

So, if he absconds sometimes for debt, but afterwards appears pub- 
lickly and openly for-the most part in his shop and upon the Exchange. 
Semb. Cro. El. 13. 

So, if he absconds, and afterwards goes beyond sea and trades; for 
this is evidence, that his first concealment was not to avoid creditors. 
1 Sal. no. 

Yet if he trades de nom after a manifest act of bankruptcy, Uus does 
not purge (s) his bankruptcy. I Sal. 110. 

(C 2.) Fraudulent arrest, &c. 

So by the st. 13 El. 7. and 1 Jac. 15. if any, &c. suffer himself wil¬ 
lingly to be arrested for money not due for goods or other just cause, or 


9 Taunt. 176. — 10. If a trader goes away without leaving any directions for carrying 
on his business, he commits an act of bankruptcy. S Camp. 530. iMars. 128. —. 
11. A debtor admitting and seeing a creditor calung for payment, then pretending that 
he is going for the money, leaving the house with the creditor in it, commits an act of 
t^kiuptcy. Esp. 651. —12. An absence to avoid an attachment for not performing 
an pward for the delivery of goods, is not an act of bankruptcy; seem, if for payment 
of money. Atk. 106. — 13. Where a debtor, being embarrassed, appointed a day for 
three of his principal creditors to come to his counting-house, and examine his books, 
and early upon tiiat morning he left his house, and went to a public-house in Uie 
neighbourhood, where he directed'his clerk to bring him intelligence of what passed 
with his creditors; and assigned as a reason for so doing, that he expected tliat his cre¬ 
ditors would be irritated, that some harsh language might pass, and that pos»bly they 
might be induced to arrest him; held, not an act oi bankruptcy. 4 Taunt. 603.— 
147 Act of bankr uptcy, by leaving his house to avoid a creditor, without collusion, 
co m ple te the instant of departure; and therefore not affected by subsequent residence 
with the petitioning creditor, i V. &B. 45. 

(«) 1. If an act oT bankiuptcy be ^uivocal, circumstances may be called in to ex- 
nhdn; but if clear and unequivocal, it cannot be purged or explained away by subse¬ 
quent circumstances. Cro. Eliz. 16. 1 Salk. no. l Burr. 467. ST. R.59. Vide 
8 Blk. Com. 485. 1 Taunt. 479. — 8. A demal, thertfore, to a creditor u not puiged 
by bdng adirntted in consequence of his importuiuty. 3 Esp. 845. 

suffer 
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suffer liimself to be arrested, or yield himself to prison (<), of intent 
to defraud or hinder creditors, he shall be adjudged a bankrupt. 

So by the st. 1 Jac, 15. if any fraudulently procure himself to be ar¬ 
rested, or his goods, money, or chattels, to be attached or seques¬ 
tered. (u) ^ ^ 

And therefore, if he become a prisoner in the Fleet or Marshalsea, 
hd will be a bankrupt. 

So, if he cause a voluntary or feigned action to be commenced against 
him. 

But he'is not a bankrupt if his goods are attached, or sequestered 
without his procurement: as, upon an attachment out of a court for his 
default or laches. 

So, if A. has a rectory impropriate, and the tithes are sequestered 
for not repairing the chancel. 

(C 3.) Continuance in prison. 

So by the st. 1 Jac. 15. if any arrested for debt, shall after the arrest 
lie in prison six months, (or by the st. 21 Jac. 19. two months,) or more, 
upon that or any other arrest or detention in prison for debt, he shall 
be adjudged a bankrupt. 

lliougli the debt be of what value soever, for winch he shall be ar¬ 
rested. 

Though bail be given at first, and he lies in prison afterwards, but 
not immediately upon the arrest. Ray. 481. 1 Sal. 109. 

But the arrest must be lawful; and therefore, if he be arrested by an 
executor before probate, it does not make him a bankrupt. R. 3 Lev. 
58. 1 Vent. 370. (a-) 


(0 If a trader, who is arrested, have money sufficient to pay the debt, but go to pri¬ 
son tp force his creditors to a composition, he commits an act of bankruptcy. 7 Vin. 
61. 

(h). Attochment and sequestration mean that sort of process by which suits are by 
custom commenced, as in the city of London; and do not relate to final process. 
Cooke, 112. Cowp. 327. Vide 2 East, 411. 

(jf) 1. That lying in prison for the specified time may be an act of bankruptcy, an 
intention to delay creditors need not concur. 9 East, 487. — 2. It seems, that a per¬ 
son does not roinuiit an act of bankruptcy, who is committed in execution of • 
criminal sentence, and who, during the course of that commitment, is charged with a 
debt, and detained for upwards of two months, although after the expiration of the 
sentence. Goodinge, 26. Ves. 168. —3. Nor, as it seems, does a party, by lying in 
prison for two months upon an arrest, upon a bond, before the day of payment, in 
order to oblige the debtor to find sureties, according to the custom ol London. 
Billing. 96. Goodinge, 26.; vide Cooke, 109. — 4. Nor, as it seems, by Ijring in prison 
for two months upon an arrest, on a demand arising upon a contract, where the propCT 
remedy is by bill for a specific performance. 1 Atk. 147. — 5. Whether the lying in 
prison upon an arrest by an executor before probate, is within the statute, seems to be 
doubtful. Freeman, 270. 1 Vent. 370.; vide 2 Lev. 57. — 6. A person is arrested 
by virtue of a warrant directed to a sheriff’s officer, but upon account of illness is 
penuitted to remain a few days in his own house, in the custody of the officer’s follower, 
who is not named in the warrant, but wbo keeps the key of the house in his possession; 
he is then removed to gaol, where he continues for the remainder of two months. 
Held, that this is a legal imprisonment, so as to constitute an act of bankruptcy. 
1 Mars. 469. 6 Taunt.“l 06 . 4 Camp; 164. — 7. The time must be computed from' 
the commencement of imprisonment. I Camp. 509. — 8. And since in computing 
time from an act, the day of doing it must be included, the day of the arrest amst be 
reckoned part of the two months. 3 East, 407. ■— 9. A legal raondi is a luuar month, 
or twentv-eight days. 3 Atk. 346, 2 Blk. Cora. 141 . — 10 . And a commission issued 
fifty-six days inclusively after the arrest, is good. 4 Esp. 2S1. 3 East, 407. — H. If 
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(C 4.) Fraudulent outlawry. 

So by tbe st. 13 El. 7. and 1 Jac. 15. if any, &c. shall suffer blmscff 
to be outlawed. 

But an outlawry in Ireland (?/) does not make one a bankrupt. ( 2 ), 

Nor outlawry here, unless it be with intent to defraud creditors. 
Semb. 1 Lev. 13. {a) 

Or if it be reversed before the commission issues, (b) 

Or reversed for default of proclamations after the commission. 

(C 5.) Non-payment, &c. after suit. 

So by the st. 21 Jac. 9. if any, &c. being indebted to any person or 
persons in 100^. or more, shall not pay or compound for the same in six 
months after it shall grow due, and he be arrested for the same} or in 
six months after an original sued for the same debt, and notice of it 
given to him, or left in writing at his dwcllifig-house or last place of 
abode, he shall be a bankrupt. 

Thofigli he be arrested by process out of the exchequer, and the suit 
be not by original. 

But by the st. 10 Ann. 15. this description of a bankrupt after 20 
April, 1712 , is void and repealed; provided no act, sale, or disposition 
of any bankrupt’s estate upon the said description, by force of a com¬ 
mission before the said 20 April, shall be avoided. 


the trader, after being arrested, find real bail, and afterwards surrender in discharge of 
bis bail, and lie in prison two months he is a bankrupt from the time of his surrender, 
and not from the time of the first arrest. 1 Vent. 370. 2 Show. 512. 1 Salk. 109. 
1 Salk. 110 . Willes, 464. 1 Burr. 437.—12. But in the case of a mere formal bail, 
for the purpose of changing a prisoner from one custody to another, the trader is a 
bankrupt from the time of the first aryest. 1 Burr. 437.— 13. If, after an arrest, the 
trader is too ill to be immediately removed, and he remains some days in his house, 
and is then carried to prison, the relation is to the first arrest. 4 Camp. 164.—14. A 
trader is arrested upon the fourth, and is allowed to be at large till the eighth, when 
he returns into custody; on the tenth he is removed by /lal/eas corpus into K. B. and 
remains there two months; the bankruptcy has relation to the eighth, l Camp. 509. 
Vide 4 Taunt. 198. — 15. A trader who, being in prison at the suit of one plaintiff, is 
detuned at the suitW another, commits an act of bankruptcy, if he lie in prison two 
months after such detainer, although, as to the first arrest, he is discharged within two 
months. 2 Burr. 814. 

(yl l.llie act of bankruptcy must be committed in England. Dick.55.3. 2Vcrn.l56. 
1 Salk. no. Cowp. 398. 1 Atk. 82. 5 T. R. .530.-2. Though evidence in proof 
of ft may be drawn from matters done abroad. 1 Rose, 150. — 3 . As a consequence of 
the first position, a fraudulent grant or conveyance, if executed abroad, is not an act 
of bankn^tcy. 5 T. R. 530. Dick. 533. — 4 . Nor, as laid down by the principal 
position, is a fraudulent outlawry in Ireland. Stone, 172. Billing. 94. Good. 23. ~ 
5. So if a trader depart from England, without any intent to delay his creditors, bu$ 
when abroad resolve not to return, though for the purpose of avoiding liis creditors, 
it is not, it s^ms, an act of bankruptcy. 1 Mont. 32. 

(s) But one in the county palatine of Durham does. Stone, 124. Billing. 94. 
Good. 23. * 

(a) iKeb. 11. 2 Sid. 69. 114. 176. 

(b) Bed vidtCookv, 85. 


(C 6.) Escape 
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(C 6 .) Escape, or covinous ball, . 

So by the st. 21 Jac. 19. if any, &c. being arrested for 100/. or more 
of just debt, shall after such arrest escape (rf) out of prison, or procure 
his enlargement, by putting in common or Jiired bail. 

, But now by the st. 10 Ann. 15. every act which relates to the descrip¬ 
tion of a bankrupt by procuring his enlargement by common and hired 
bail is repealed from the 20 April, 1712; provided, not to avoid any <101, 
sale, or liisposition, &c. on a commission taken out before. 

(C 70 Protection, or bill for delay. 

So by the st. 21 Jac. 19. if any, &c. by himself or others, with his 
procurement, obtain any protection (e), unless a person lawfully pro¬ 
tected by the privilege of parliament. 

Or shall prefer to the king or any of the king’s courts any petition 
or bill against any of his creditors, to enforce them to accept less than 
the just and principal debt, or to procure a longer day of payment than 
was given by the original contract, he shall be adjudged a bankrupt. 

But if the creditors, upon request, enlarge the time for payment, it 
does not make him a bankrupt. 

So, if any one be protected as the king’s servant. R. Skin. 21. (f) 

(C 8.) Fraudulent conveyance. 

So by the st. 1 Jac. 15. if any, &c. shall make or cause to be made 
any fraudulent grant or conveyance (g) of his lands or goods,whereby cre¬ 
ditors, 


(f/) 1. The escape must be of such a nature as manifests the prisoner’s intention to 
run away, and thereby defeat his creditors. 1 Burr. 457. — 2. Hence if the prisoner 
is carried by permission of the sheriff, through a different county in his road to a 
judge’s chamber, upon a halicas corpus, to be committed to another prison, he does 
not escape within the meaning of tlie statute. Ibid.—5. It seems too that it is not 
an escape to take a defendant seized upon a ca. sa. to a lock-up house. 4 Taunt. 
608. 

(e) The granting protections has fallen into disuse. 

{/) Ambassadors and their servants are not privileged from bankruptcy. 7 Ann. 
c. 12. s. 5. 

(g) 1. The alienation must be by deed. Burr, 2477. Cowp. 117. Cowp. 629. 
1 Esp. 68. 7 T. R. 67. 3 Bro. 502. — 2. Which, as it seems, must be delivered ab> 
solute! V, and not as an escrow. 17 Yes. 200.—5. A fraudulent judgment and execu¬ 
tion, tnough void against creditors, is not, in itself, an act of bankruptcy. Cowp. 
427. — 4. Nor does a trader, by secretly conveying his goods out of his house to 
prevent their being taken in execution, commit an act of bankruptcy. 1 Ld. Rd. 
725. — 5. A commission cannot issue as upon an act of bankruptcy by a trader resident 
abroad, but subject to our bankrupt laws, committed by an assignment of liis effbets 
executed abroad. 5 T. R. 550. Dick. 555. l Cowp. 401. — 6. Any grant or conveyance 
which a court of equity would declare fraudulent, is an act of bankruptcy. Burr. 478. 
481.— 7. So is a voluntary conveyance, void under the statutes of bankruptcy, if 
fraudulent. 1 Esp. 68. — 8. So is a grant or conveyance, fraudulent within the sta¬ 
tutes of Elizabeth against fraudulent conveyances. Dougl. 88. Good. 92.—9. So 
(all essentials concurring) is assignment of book debts. 14 Yes. 186. But qtuere 
per Mont. 1 vol. 57. n. (k). —10. So is an assignment of all the effects for the bene¬ 
fit of creditors, with a proviso to be void if all the creditors do not execute; but 
tliat in the mean time the acts of trustees shall be good. 4 Camp. 252.—11. So 
likewise, notwithstanding a simple proviso, that it shall be vmd, if all the creditors 
do not assent to it. 3 Esp. 229. 17 Yes. 194. 4 East, ^1.—12, So is a grant or 
cmiveyance, by an insolvent trader, of the whole of bis property as a Boating security 
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to the grantee, for atl sums of money that he may advance on any bill of the trader’s, 
if the trader continue in possesMon upon a secret trust for the grantee, to whom he 
delivers possession on the eve of bankruptcy. Burr. 827 .—15. So is a grant or con¬ 
veyance by a trader, for the satisfaction of any part of his debts, or to indemnify 
against the contingency of loss, a person who, previous to the grant or conv^ance, 
has become surety for the trader, if made with intent to give the grantee a prefCTence 
in the event of a bankruptcy. 2 Mont, note S. 11 East, 260. Doiigl. 88. Vide 
Burr. 481. I T._R. 155.— 14. So is a bill of sale, by a trader, of the whole of bis 
property to a friend who advances a sum to pay ofF an execution. 5 £sp. 80. — 
15. So IS a grant or conveyance by a trader, under an arrest of the whole of Ins pro¬ 
perty to a creditor, to secure a sum of money, which the creditor advances to pay the 
debt for which the trader is arrested, and to pay the debt due to the creditor. Dougl. 
282. —16. So if a trader being in custody upon an arrest, and knowing himself to be 
insolvent, mve, in order to procure his release, to the arresting creditor, a bill of 
sate of all his effects and stock in trade to satisfy the debt and pay off the residue, it 
is an act of bankruptcy. 7 East, 158. — 17. So is a conveyance of land by a trader, 
in tihist to sell and pay an urgent creditor, with a further trust to pay debts to relatives 
not pressing, in contemplation of bankruptcy. 5 Taunt 241.— 18. So is a grant or 
conveyance by an insolvent trader, against whom there is an existing judgment or 
decree, to a person, with knowledge of such judgment or decree, if made to defeat 
the cr^itnr, although the consideration is full and valuable. 2 Mont, note, 2 A.— 
19. But no grant or conveyance made by a trader, in consideration of property’ ad¬ 
vanced at the time of making the grant or conveyance, is an act of bankruptcy. Esp. 
68. — 20. Nor is a fraudulent surrender of a copyhold. 5 Bro. 502. Ooiigl. 88.— 
21. Norisjin agreement whereby an insolvent undertakes to pay a composition bv 
instalments, and authorizes the creditors, in case of default, to tiwc possession of afl 
his goods. 5 Esp. 228. — 2?. And where A. and B. arc partners ami insolvent, an 
assignment to B. from A. in trust Or the wife of B., who is the daughter of A., is no 
act of bankruptcy by B., though a party to the deed. 1 Esp. 68. — 23. Qiuere, whe¬ 
ther a deed exeeuteu only by a trader, but not by a trustee or a creditor, is an act of 
bankruptcy. 1 Holt, 15. — 24. Quesre, too, whether an assignment by a debtor, of 
policies of insurance on his life, is one. 2 B. & P. 230. — 25. A conve)aiire by a 
trader of all his effects by deed, to the exclusion of one or more of liis creditors, is 
an act of bankruptcy. 2 Cowp. 652. — 26. Though it be by way of security, and for 
valuable consideration, l Burr. 467. 2 Burr. 827. Dougl. 294. —27. Ami whether 
possession be delivered or not. 1 Burr. 467. 2 Burr. 827 Dougl. 294.— 28. And 
though the trader was under the arrest of the creditor to whom the deed was executed. 
'7 East, 1.58. — 29. And though the trader is under the influence of (he fear of legal 
process at the time of making the grant or conveyance. Dougl. £82. 7 East, 549.— 
30. So is an assignment of all a trader’s effects for the benefit of all his creditort, unless 
every creditor had concurred. B. N. P, 40. 4 Burr. 2240, l Cowpt 123. 16 Vcs. 148. 
—51. So is a grant or conveyance by a trader of the whole of his propert}, to be 
equally distributed amongst his creditors, for the satisfaction of part of his debt, un¬ 
less it be made with the consent of every creditor, 2 Mont, note U. — 32. If a 
trader call a meeting of his creditors, at which it is resolved that he shall assign all his 
property in trust for the benefit of his creditors, with an intention that it shall be a 
valid operative deed, for the purpose of the trust; and if between the time of sufch 
resolution, and the time of actually executing, the creditors resolve, without the 
privity of tlie trader, to procure an execution of the deed, for the express purpose of 
making the trader a bankrupt, and the deed is executed accordingly, it is an act of 
bankr^tcy. 4 East, 230.—.5.5. So is a grant or conveyance by a trader of the whole 
of his property for the satisfaction of any psfft of bis debts, or to indemnify against 
the contingency of loss a person who, previous to the grant or conveyance, has become 
surety for the trader, unless made with consent of every creditor. Cooke, 86. 
B. N, P. 40. 4 Burr. 2235. 8 T. R. 521. Burr. 477. Dougl. 88. Vide 1 BIk. 441. 
Cowp. 117. 629. 6 T. R. 134.—34. Although the amount of the debt is inconsi¬ 
derable, compared to the amount of the property assigned, and the trader is in cre^t, 
at the time of making the grant or conveyance, and does not openly fail, till many 
years after it is made. Dougl. 88. — 35. So is a grant or conveyance by a trader of 
all his stock in trade, or of so much as to incapacitate him from trading, or of all his 
household goads. 1 Blk. 441. — 36. So is a grant or conveyance by a trader, for the 
satisfaction of any part of his.debts, creating an insolvency. 1 Blk. 441.—37. So it 
seems is a-grant or conveyance by a trader, lor the satisfaction of any part of his debts, 
of to much of his property as, when actually transferred, will disable him from trading, 
unless .it be made wi^.the consent of every .creditor. 3 Mont, note X. — 38. And a 
colourable exception, w an exeeption of only a small part, will not make a grant or 
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ditors, being subjects, may be defeated or delayed, lie shall be judged a 
bankrupt. 

And therefore, if he makes a grant or conveyance fraudulent within 
the st. 13 El. or the st. 27 El. it makes him a bankrupt. V'ide what 
conveyances are fraudulent within these statutes, Covin, (B 2, ike.) 

• ■ And 


conveyance valid. Burr. 477. Vide Burr. 827. 1 Blk. 362. 441. 4 Burr. 2255. 

Cowp. 117. 629. — .59. So a mortgage of two leasehold messuages, and all the trader’s 
stock in trade, but his household goods and debts, which were very trifling, were not 
included, was considered fraudulent, and an act of bankruptcy', us being an assign¬ 
ment of all his stock in trade, without wliich he could not carry on business. 2 Blk. 
Rep. 996. — 40. And what grant or conveyance by a trader for the satisfaction of any 
part of his debts, of so much of his property as, when nctiiully transferred, will not 
disable him from trading, is an act of bankruptcy, from being made with nn intent to 
give the grantee a preference, in t^c event of a bankruptcy, or is valid from being 
made with any other intent, must be determined by the particular circumstances of 
each case. 2 Blk. 996. — 41. And though cases have occurred, in which an assignment 
by deed of part of a trader’s effects made when the party had a bankruptcy in contem¬ 
plation, was not an act of bankruptcy. 2P. Wins. 427. Burr. 480. 1 Blk. 441. Yettlieir 
axithorityisquestiouable, see .5 Wils. 47. Cowp. 124. Dougl. 86. Cooke, 94,—42. On 
the other hand, if a trader executes an assignment by deed of part of his effects, and 
delivers possession, or a nominal possession, and it does not appear that he had his bank¬ 
ruptcy ill contemplation, the assignment will be good, and nut an act of bankruptcy. 1 
Burr. 478. 481. 7 T. 11,67. — 43. Every case of an act of bankruptcy by deed, proceed.s 

upon the ground of its being a fraud upon the bankrupt laws. 2 Cowp. 629.-14. And 

valid transactions, as between the parties, may be fraudulent by reason of covin, collusion, 
or confederacy to injure a third person. 1 Burr. 474.—45. Fraud is sometimes a mere 
matter of fact, and sometimes the conclusion of law arising upon facts. Burr. 467. Vide 
Burr. 9.57. 2 P. Wins. 427. Blk.441. Burr.2477. lT.lt. 155. lB.&P.28.5. 7 T.lt. 

— 46. In an inquiry whether a grant or conveyance for a present consideration is frau¬ 
dulent, the value of the property withdrawn, and the tangibility of the substituted 
property, are proper considerations for a jury. 6 East, 259. — 47. If the words of the 
grant or conveyance are general, fraud may be presumed. 2 Burr. 827. 4 Burr. 2235. 
Burr. 478. .5 Rep. 81. — 48. So if it is falsely dated. 2 Burr. 827. l Bos. & Pul. 28.5. 

— 49. So if it is executed in private. 2 Burr. 827. Vide Burr. 478. 5 Rep. 81.—.50. 
So if it is made at an unseasonable hour. 1 Blk. 562. Cowp. 117. Bos, & Pul. 582. 

11 East, 260. — 51. SoMf it is to secure a larger sum than is actually due. 2 Burr. 827. 
-^52. So if it is to secure an unliquidated demand. 2 Burr. 827. — .5.5. So if the 
grantor suppress any evidence by which the intent of the grant or convex ance may be 
elucidated. 4 Burr. 22,55. Burr. 467. Dougl. 86. — 54. lu an absolute grant or con¬ 
veyance of personal chattels by a trader to his creditor, the uon-delivery of exclusive 
possession in the best manner which the nature of the case admits, is strong, if not 
conclusive evidence of fraud. 5 Rep. 81. Burr. 467. 2 T. R. 5.S7. 5 T. R. 239. 
2 B, & P. 60. 5 Esp. 22. 1 Camp. 3.32. — 55. And possession of personal chattels 
must be delivered, although the grant or conveyance include ical property or chattels 
real. 3 Rep. 81. Burr. 467. 2 Blk. 996. — 56. So where the grant or conveyance 
is absolute upon the face of it, notwithstanding it is understood betweeu tlic parties 
that there shall lie a condition attending it. 2 T. 11.597. See 7 T. R. 67. — 57. A 
delivery of nominal possession of property, apparently in the possession of the grantor, 
is not sufficient, when actual possession can be delivered. Burr. 827. Dougl. 8S.— 
58. But it segms to be sufficient when the property, both before and after the grant or 
conveyance, is apparently in the possession of the grantee. 7 T. U. 71. — 59. The 
delivery of possesion is only presumptive evidence of the honesty of the transaction. 
Burr. 467. Dougl. 282. 9 East, 240. S Esp. 22 , 7 East, 138. — 60 . IF the grant 
or conveyance is made upon the eve of the bankruptcy, fraud may be presumed. 
4 East, 210.— 61. On the other hand, a grant or conveyance may be an act of bank- 
ruptc^, although it is made many years before the open failure. 2 Blk. 996. Dougl. 88. 

— 62. If the grant or conveyance is made voluntarily, without any apnlication by the 
grantee, fraud may be presumed. 1 Mont. 43.— 63. So if made witnout the privity 
of the creditor. 2 P. Wms. 427.; vide Cowp. 117. 4 Burr. 2235. — 64. So if the 
application by the creditor is collush'e between liirn and the debtor. 4 Burr. uuJ.j. 
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And if he makes a fraudulent grant, &c. he will be a bankrupt, though 
he afterwards appears publicly upon the exchange, &c. Semb. cont. 
Hutt. 42. (g) 

(C 9.) To 


6 T. R. 1.92. — 65. So if the grant or conveyance is made in consequence of a trader’s 
voluntarily communicating his insolvency to the holder of one uf his bills, and before 
the bill is due; and of the holder’s then pressing fur payment, and promising, in the 
event of payment, to be security to his creditors for so much as the estate will produce, 
if they will agree to a composition, it is an act of bankruptcy. 1 B. & P. 285.— 66. So 
a grant, or conveyance by a trader, of part of his property, executed in consequence 
of the pressure of a creditor, and from fear that hostile measures will be adopted 
against him, if it contain provisions in favour of some relations of the trader’s, which 
are voluntary, and to give them a preference, in contemplation of bankruptcy, is an 
act of bankruptcy. 5 Taunt. 2‘11 ■ — 67. But if the grant or conveyance is made upon 
an application by a creditor for payment or for security, it is not un act of bankruptcy. 
3 Mont, note Y. — 6S. Though the trader knovi^s, at the time of making it, that his 
failure is inevitable. 2 Mont, note Z. — 69. It scenis too, that the knowledge by the 
creditor of the insolvency of the trader, docs not raise a presumption that the grant 
or conveyance is an act of bankruptcy. 1 Ves. 280. B. & P. .582. — 7o. So if the 
grant or conveyance is made in consequence of an application by the creditor, and 
&om the impression upon the mind of the debtor of a moral obligation to give security 
for the debt, it is not an act of bankruptcy. 2 Mont, note Y.; sed vide 5 Ves. 85. 
B.& P.582. 11 East,261. — 71. Nor IS it, because the application by the creditor 

is to give further security for a debt secured upon an instrument not payable till a 
future day. B. & P, 283. 582.; vide 1 T. R. 155. 11 East, 260. — 72. Nor lic- 

causc legal process was not threatened. 2 Mont, note Y. — 73. So any transfer by a 
trader of part of his property, made under an apprehension that a degree of force, 
civil or criminal, is about to be applied, is valid. 1 Stark. 88. — 74. So if the grant or 
conveyance is made in consequence of a well or ill-founded fear of legal process. 

1 T. R. 155.; vide Dougl. 282. — 75. So if a tnider, under the apprehension that his 
creditor will proceed against him for forgery, transfer property in liquidation of the 
debt, and two days after such transfer be commit an act of bankruptcy by departure 
from the realm, the transfer is valid. 1 Starkie, 88. >— 76. And an agreement to keep 
execution secret, and that the person against whom it is executed shall return the goods, 
is not an act of bankruptcy, where the execution itself is adverse, though it is void 
against creditors. Lofil. 121, 2. — 77. 'I'he trader’s solvency, at the time of the ex¬ 
ecution of the grant or conveyance, is presumptive evidence of the honesty of the 
transaction. lO Mod. 489. Cowp. 435. Dougl. 88. — 78. So is the grant or con¬ 
veyance, being beneficial to the general creditors. 2 P. Wins. 427. 7 T. R. 67. — 
79. So the grant or conveyance, being made in consequence of a prior fair agreement. 

2 P. Wms. 427. Vide Cowp. 117. 1 B. & P. 283. — so. So if the grant or con¬ 

veyance is of such a nature as a court of equity would have compelled the trader to 
execute, it is not an act of bankruptcy. ■ JO Mod. 489. Burr. 478. Dougl. 86.— 
81. A fraudulent conveyance cannot be read to support the commission, if unstamped. 
Peake, 168. — 82. If three partners propose to convey their property to trustees for 
their creditors, and the deed is incapable of being executed according to the trust, 
unless it is executed by all the three partners; if it Is executed only by one of the 
partners, it is not an act of bankruptcy by him who executes it. 15 East, 212. 
17 Ves. 202. — 83. Assignment by partners by deed of property, proved to be all 
their property, in trust for their creditors, with a proviso to be void if all the creditors 
for above 20/. should not execute, or a commission of bankruptcy should issue within 
a certain time, is an act of bankruptcy; not where the deed being joint and not several 
oiie never executed. 17 Ves. jun. 19.5. — 84. A. assigns all his stock by a deed to 
which B. is party, B. cannot sue out a commission upon this act of bankruptcy. 
2 Camp. 49. 

(g) 1. By 5 Geo. 2. c.30. s. 24. if any bankrupt shall, after issuing of commission, 
pav to the person who sued out the same, or otherwise g^ve or deliver to him goods or 
other satisfaction or security for his deb^ wherdiy such person has and receives more 
in the pound in respect of his debt than the other creditors; such payment, &c. shall 
be deemed such an act of bankruptcy that commission may bo susperseded, and an¬ 
other awarded.— 2. The payment, or giving security, to constitute an act of bank- 

lO ruptcy, 
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(C 9.) To what time (Ji) it shall relate. 

If a man becomes bankrupt by continuance in ])rison for t^vo montlis 
after an arrest, or for not compounding within six inontlis, or by a 
discharge upon common or hired bail, by the st. 21 Jac. 19. he shall be 
adjudged a bankrupt from the time of his first arrest. 

So, if after art arrest, he escapes. 

If upon an arrest he gives bsiil, and afterwards is arrested by anotlicr, 
and continues in prison two months, he shall be a bankrupt I’rom the 
first arrest. Per Holt, ! Sal. 111. 

So, if upon an arrest he gives bail, and afterw.ards surrenders himself 
in discharge of his btiil. Semb. per Holt, 1 Sal. Ill. Vide infra. 

If a bankrupt gives away his goods, &c. after the commission issues, 
it will be void. R. 2 Co. 26. ,a. Vide post (D 16.) 

Though it be for satisfiction of a just debt. R. 2 Co. 26. a. 

So, if he makes a gift to a creditor, or a disposition of his goods, &c. 
after an act of bankruptcy committed, and before a commission granted, 
the gift, or disposition will be void \ for by the st. 13 El. 7. the bargain 
and sale by the commissioners, &c. shall bo good against the offender, 
his wife, heirs, &c. and all claiming under him by any act after he first 
became a bankrupt. 2 Co. 26. (t) 

But 


ruptcy, must be after a commission has issued. 1 Ves. 157. 3 Vcs. 3*19. 14 Ves. 85. 

15 Ves. 462. 472.—3. The obtainin<; payment or security seems to be an act of 
bankruptcy, although it is uncertain at the time whether the creditor will receive 
more tlian the other creditors. 15 Ves. 463. — 4. The payment by the bankrupt 
of part of the petitioning creditor’s debt, with a grant of security for the remainder, 
on condition that the commission died away, is sufficient evidence of bankruptcy, 
without proof that other creditors were dainniricd. Cooke, 95. — 5. The knowledge 
by one or two of a body of creditors that the petitioning creditor receives payment 
or satisfaction from the bankrupt, is not sufficient publicity to prevent the operation 
of the statute: there must be a general communication. 15 Vcs. 464.-6. By 
4G. 3. c. 33. traders having privilege of parliament deemed bankrupts, if money due 
not paid, &c. in two months after personal service of summons; and their persons 
only privileged, if act of bankruptcy committed. — 7. So privileged trader must ap¬ 
pear to process in two months, or deemed bankrupt. — 8. So privileged trader deemed 
bankrupt in default of payment of money within eight days after service of order of 
chancery or exchequer. — 9. If the affidavit in the court of common law do not state 
positively that the person is a member of parliament, it seems that it is not sufficient 
to constitute an act of bankruptcy. 3 Rose, 204. — lO. Semblc, it ought to appear 
upon the deposition, as an ingredient of the act of bankruptcy under 4 Geo. 3. c.33. 
that the summons required to be served on the trader M. P. was taken out after the 
affidant was filed of record. 3 Rose, 203. 

(A) There is no fictitious relation of the act to the beginning of the day; hence the 
date of the act and of the commission may be the same. 14 Ves. 80. I V. ^ B. 54. 

(i) The relation to the act of bankrupt in this^ latter point of view may be treated 
thus: — 

—General rides. 

Secondly — What shall he an issuing of the commissioA within the slat. 46 Geo. c. 136. and 
49 Geo. 3. c. 121. 

Thirdly—What skaU he an insolvency within them. 

Fourthly—What shall be a money payment vMhxn the statute. 

Fifthly—‘Payments by or on behalf of the havhrupt, in respect of goods sold, when pro¬ 
tected, ^ 

SirtUy—Paymentt by or on behalf of the bankrupt, in respect of goods sold, token not 
protected. 

Ci 2 Seventhly 


54' BANKRUPT. 

But if a man upon an arrest gives bail, and afterwards surrenders 
himself in discharge of his bail, he shall not be a bankrupt from the first 

arrest; 


Ssr)enthly~-‘Paj/nenti by or on behalf of the bankrupt, in respect of bilk of exchange, 
when protected. 

Eighthly—Payments by or on behalf of the bardcrupt, in respect ofliUs of exchange, when 
not protected. 

Ninthly—-Payments to the bankrupt, when protected. 

Tenthly—Payments to the bankrupt, when not protected. 

Eleventhly—Purchasers from the banlirupi, when protected, 

Twdfthly—Purckasersfrom the bankrupt, when not protected. 

Thirteenthly—Other dispositions of the bankrupt's property, token protected. 

Eourteenthly—Other dispositions of the bankrupts property, when not protected. 
Fifteenlhly—lAabUity of third persons implicated in unauthorized transactions. — Anil 

First—General Hides. 

1 . Tlie general rule is, that the commissioners assignment has relation to the act of 
bankruptcy, avoiding all intermediate transactions.—2. Avoiding not only actsi>; 
pais, and rescinding every contract made or completed after the bankruptcy, but also 
acts upon record, and legal acts done by the bankrupt; so that if execution is taken 
out, after the act committed,upon a judgment before,the execution may be invalidated. 
2Blk. Com. 485. 1 P. Wms. 92. Vide 2 Vern..229. l Blk. 6£. l P. Wms. 737. 
S Lev. 58. Skin. 21. 8 T. R. 199. — .5. Which relation, in the case of bankrutcy, by 
lying in prisonh,as reference to the first day. lBurr.437. 2Burr. 814. lAtk.260. Willes, 
464. Davies, 376. 2T. R. 141. l Ves. & Beam. 52. — 4. It seems that no tran»- 
action can be invalidated, by relation to an act of bankruptcy previous to the debt of 
the petitioning creditor. 2 Maule & Selwyn, 479. 2 Rose, 71. 2 Mont, note 6 E.— 
5. And when the execution and act of bankruptcy are upon the same day, the priority 
may be ascertained, 4 Camp. 197. 8 Ves. 82. — c. The doctrine of relation is not 
favoured by tlie courts. 2 Mont, note 6 D.— 7. NciUier is the avoidance of acts 

done without notice of the bankruptcy, l Vern. 27. 1 Ves. 326. 1 Blk. 642.- 

8. Nor will a court of law, upon motion, render any a-ssistance to enforce this relation 
in a case where no advantage can be taken of it by the regular course of law. 1 Blk. 
642. — 9. Its severity has been mitigated by several statutes *, which in certain situa¬ 
tions make exceptions to the general rule of relation. These statutes are, 1 Jac. 1. 
c. 15. 9. 14. 19 Geo. 2. c. 32. 21 Jac. 1. c. 19.8.14. 46 Geo. 3. c. 135. s. 1. 3. 

49 Ge<>..3. G. 121. 8. 1. 3. 56 Gco. 3. c. 1.37.—10. And the sum of their provisions, 
applied to two classes of transnctions,nauic1y, transactions mlh notice oftlic act ofbank- 
ruptcy, and transactions without notice, is as follows f: IVitk notice, no transaction i> 
valid, not even the single case of a purchaser fur value, and no commission issuing 
within five years after the act of bankruptcy. 7 Vin. 119. Without notice J, tdl trans¬ 
actions (including proccss'a^ainst property), dated two calendar months before the date 
of the commission, arc protected; and transactions of a pariictdar class, though done 
within two such months, arc protected likewise, namely, all payments of debts to the 
ltinkrupt,and payments by the bankrupt, in the usual and ordinary course of trade and 


* Cornpulsoiy payments, to one having committed an act of bankruptcy, by judicial 
proceedings, are protected by common law, and therefore though with notice. 

t Assuming that the stat. of the 46tli of the king, contains no implied negatives 
trenrhing upon the statutes of Janies and George the second. , 

I The issuing of a commission is a public act, of which all are bound to take notice. 
Hitchcock V. Sedgwick, 2 Vern. 156.; and it seems that knowledge of the bankruptcy* 
by an agent making a payment for a company, is knowledge by the company. 
1 Mont. 547. By stat. 46 Geo. .3. c. 135, s.3. the issuing of a commission, tliough it 
be nfieru ardi superseded, is sufficient nodee of a prior act of bankruptcy, if-an act pf 
h.nn.kniptcy were actually committed at the dme of issuing such commission. 

9 ■ dealing, 
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arrest; for the statute shall be intended only, where he continues in 
prison upon the arrest. R. 1 Sal. 109. Adm. 3 Lev. 58. 1 Vent. 370. 

Scmb. 


(Tealing, in respect of goods sold *, or bills f of exchange f drawn, negotiated or ac¬ 
cepted, in such course $, and all deliveries to the bankrupt, or his order, of goods 
wares, merchandizes, and effects, his property.— li. These provisions are to recciv/ 
a liberal construction, semble. 7 T. R. 715. 5 T. R. 197 . 

Secondly—What shall be an issuing of the commission within the slat. 46 Geo, 3, c. 135. 

and 49 Geo. 3. c. 121. 

13. The issuing of the commission means, in these statutes, merely its passing the 
great seal. It is immaterial whether it be opened and acted upon or not. 3 Camp. 
308. ■ 

Thirdly—What shaU be an insolvency within them. 

13. To invalidate a payment made ^ a bankrupt, more than two months before the 
date of the commistion, it is not sufficient to shew, that the creditor had renewed 
bills for the debtor, in consequence of the inablility of the latter to provide for 
them; the insolvency mentioned in the statute, meaning a general inability to answer 
engagements. 1 Camp. 492. —14. But paying olF one’s creditors by small portions 
as one can raise money, is a state of insolvency. 1M.& S. 338.353,4, 5. — 1 R. InsoU 
venry means an inability to make one’s payments as usual. Ibid. — 16. The mere 
dishonour or removal of a bill, is not notice of insolvency. Ibid. — 17. An arrest is 
slight evidence of the creditor’s knowledge of the debtor’s insolvency. 2 B. & P. 399 . 
vide etiam 2 B. & P. 398. 

Fourthly—What shall be a money‘payment toilhin the statutes, 

18. Doubts seem to have been entertained, whether the statute extends to any pay¬ 
ments except to money payments, l Mont. 540; vide infra, in the case of payments 
^•bankrupts.— 19. The indorsement by a debtor of a bill after a secret act of bank¬ 
ruptcy, and receipt by the creditor of its contents, before a commission issues, is pro¬ 
tected. 2 Ves. 550. 

Fifthly—Payments by or on behalf of the bankrupt, in respect of goods sold, when 

protected, 

20. Payment by a trader, after a secret act of bankruptcy, under and in conequcnce 
of an arrest, is protected. 2 B. A P. 399. confirmed in 2 B. & P. 398. but see Ld. 
£llcnborough*s judgment in 1 M. & S. .350. — 21. Or made upon bringing an officer 
with a writ into his shop. 2 B. & P. 398. — 22. But whether a payment made in 
consequence of a seizure and sale of effects under an execution; or a [laymcnt by a 
trader to prevent a seizure; or to redeem the goods after seizure; or to redeem his 
person after he is taken in execution, is a payment in the course of trade, has not been 
decided. 1 Mont. 543. 

SixMy—Payments by or m behalf of the bankrupt in respect qf goods sold, when 

not protected. 

33. Payments by a bankrupt protected by stat. 19 Geo. 2. c. 32. s. 1. are confiped 

the two cases therein specified. 5 T. R. 197. — 24. And also to payments made 
by the bankrupt himself, or his authorized agent, excluding payments by a stranger 
upon compulsory process, such as garnishment, or for bankrupt’s accommodation. 
7 East, 154. 3 Smith, 156. Seel Stark. 147. — 25. Payment upon the debtor’s so¬ 
liciting his creditor to receive the money, seems not to be a payment in the course of 


* Quare, whether the term is limited to the description of goods in which both 
parties, or either of them deal. See 1 Christ 609. 

t Queere, if limited to bills for goods sold in the usual course of trade? Semble, 
not. Christ. 610, 611. 

X Queere, whether a promissory note is within the statute of Geoi^e the second. 
Harwood v. Lomas, 11 East, 127. See Mr. Christian’s reasons for thinking that it is 
not. 1 Christ 608. 

{ Wluch last words apply, in Mr. Christian’s judgment, as well to goods'sold as to 
bills drawn, Ac. 1 Christian, 609. 

G 3 trade. 
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Semb. cout. pui' HuU^ I SaJ. 111. R. acc. 2 Slio. 253. Ray. 479. 
R. 2 Sho. 512. 525. But per Sho. there dub. per 2 J. North cont. 
Skin. 22. R. -per tolam curiam 4 Ja. 2. Skin. 270. 


(D.) Com* 


trade, l B. & P. 28.7. — 2C>. Money paid by a trader to a carrier, after a secret act 
of bankruptcy, for the carriage of goods, is not protected. 5 T. 11. 197. — 27. Reitn* 
bursement of acceptance and payment of bills (by a factor under agreement to ad¬ 
vance money upon the goods consigned to him by a trader having committed a secret 
act of bankruptcy) by sale of the property, is not protected. 8 T. R. 199. — 
28. Where a debtor, under arrest and detainers, sends for and pays all the re^ec- 
tivc plaintiffs save one, the payments are not protected. .7 B. & P. 237. —29. Pay¬ 
ment by a trader, by minute portions to each of his creditors, is not in the course of 
trade, l M.& S. 345. —30. And the payment by a trader of interest upon an over¬ 
due debt, is evidence that the payment is not in the ordinary course. Id. p. 346. — 

31. Vide etiam 3 Bro. 47. a cose of a loan, and nor apayment. 

Seventhlt/—Payments by or on behalf of the bankrupt in respect of bills of exchange, 

whcnpiotccled. 

32. Payment of a bill upon and in consequence of an arrest thereon, after a secret 
act of bankruptcy, is a payment in the course of trade. 2B. &P. 398. oVes. 51.5.— 

33. A payment by a trader, after having had time given to him fur {layment, but not 
upon an over-due security, may, as it seems, be protected by the statute. Sec judg¬ 
ment of Eyre, J. in 2 B. & P. .399. — 34. A trader, afteC a secret act of bankruptcy, 
gave his acceptance to a creditor fur a pre-existing debt, and placed in his hands as a 
farther security, certain policies of insurance; which in consequence of loss, became 
of no value. Thu policy broker, at the bankrupt’s request, gave his own acceptance to 
the creditor, to induce him to give up the policies, which acceptance was afterwards 
paid to the creditor. Held, that it was the broker’s not the bankrupt’s property which 
the creditor had received, and therefore could not be recovered by the assignees. 
7 East, 1G4. — 35. And note, that the assignees cannot follow through the hands of 
bona fide holders for value, bank notes received for the bankrupt’s property. 13 East, 
130. 

JiighlfJy—Payments by or on behalf of the bankrupt in respect of bills of exchange, 

when not protected. 

56. Vide supra, pi. 23, 24. — 37. Ifuponabill becoming dne, the holder agrees that 
it shall remain witli the drawee at interest, who some time after discharges it, having, 
unknown to the holder, committed an act of bankruptcy between the agreement and 
payment of the bill, the payment is not protected. 2 T. K. 648. —■ 38. A person re¬ 
covered a verdict against a trader for freight; after which the trader committed a 
secret act of bankruptcy, and tlicn prevailed upon the creditor, instead of immediately 
entering up judgment, and taking out execution, to take a bill, drawn by the trader 
upon a third pet*son. The payment of the bill is not protected 2 H. B. 334. ■■ ■■— 
39. Bankers arc not protected in paying a customer’s drafts, after notice that he has 
committed an act of bankruptcy. 2 T. II. 113. 3 Bro. 313. 3 Ves. 757. — 40. And 
if a banker, not having assets, pay an acceptance of his customer, who, after having 
committed a secret act of bankruptcy, remits the amount to the banker, this payment 
is not in the course of trade. 3 Camp. 533. l Mars. 128. 5 Taunt. 444. — 41. A 
payment to meet an accommodation bill not due, is not a payment in the course of 
trade. 2 Camp. 312; at N. P. and in bank.— 42. Nor is the acceptance of a trader’s 
bill, made payable at a banker’s, witliin the statute. 5 Taunt. 444. 1 Mars. 128.— 
43. Nor, cotnme setnble, payment to meet an accommodation draft upon a banker. 
Ibid, et supra, pi. 37. — 44. And whether a note, at twelve months date, with interest 
half-yearly, and a deposit of a lease as a security, is a note made in the usual course of 
trade, has been doubted. 11 East, 131. — 45. A note for the balance of an account, 
consisting, amongst other articles, of money lent, is not in the usual course of ferade. 
Ibid. — 46. Payment of a bill, though for value, before if is due, is not protected. 
2 Camp. 312. 2 B. & P. 398. 

Ninthly—Payments to ike bankrupt, when protected. 

47. An act of bankruptcy, not followed by a commissioD, does not divest the party’s 

rights 
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(D.) €ommi!0{0ion» 

(D 1.) How it issues. 

By the st, 13 El. 7. enlarged by the st. 1 Jac. 15. and 21 Jac. 19. 
Ihe lord chancellor, or keeper, oii complaint in writing that any is 

bankrupt, 


rights; and payment to him under process, being by compulsion orlaw, will protect 
the debtor, though he knew of the bankruptcy. Secus, a voluntary payment. 2 T. R. 
479. 3 Keb. 250. 616. Frcein. .549. 2 8. & P.,598. — 48. But it seems that a 

judgment must be recovered, since otherwise it is not the law that compels the 
payment Ibid. I Stark. 144. — 49. And the recovery must be bon& fide^ since if 
there be any fraud between the parties, by the debtor colluding with the bankrupt, in 
sutTering a judgment to be recovere«I for the purpose of making a payment valid, the 
debtor is liable to pay it over again. 2 T. 11. 479. — 50. The giving o^er goods in 
excimngc, is a payment within the meaning of the statute. 7 T. R. 711. —51, If a 
mail who has funds in his hands belonging to a trader, who has committed a secret act 
of bankruptcy, accept a bill for that trader, without knowing of such act of bank¬ 
ruptcy, he may apply those funds, when the bill becomes due, in discharge of such ac¬ 
ceptance, though a commission may have issued in the interim. 7 T. R 711.- 

52. And where A. being embarrassed, sent goods to B. an auctioneer, for sale; within 
a few days surrendered himself to prison; and remaining there two months, was de¬ 
clared a bankrupt ; the goods were sold whilst A. lay in prison, and the proceeds 
w'ere paid to hi> agent by B., who had no notice of A.'s imprisonment: held, that the 
payment was protected. 5 Camp. 184. sed vide 2 Ves. 101. .5, 6. 2 T. R. 141. 

Tenthly—Paymenti to the bankrupt, when not protected. 

53. Payment to a bankrupt, protected by stat. 1 Jac. 1. c. 15. s. 14. is payment, 
after an act of bankruptcy, of a debt existing prior to it. 3 Bro. 47. — 54. And a 
payment to the bankrupt, after he is in prison tor debt, but before the expiration of 
the two months, is void, if notice to withhold it has been given to the debtor by the 
attorney of tlic future assignees. 2 T. R. 141. — 55. A person who holds property of 
a trader who is arrested and in prison, cannot with safety pay it. And if he be arrested 
by the trader, he will, as it seems, upon bringing the deposit into court, be discharged 
upon common bail. 2 Ves. 101. 

Eleventhly—Purchaxersfrom the bankrupt, when protected, 

56. An act of bankruptcy to avoid a sale, must be before the sale. 1 Lev. __ 

57. A purchase made between the times of two acts of bankruptcy, committed by the 
vendor, cannot be over-reached by a commission issuing after the lapse of five years 
after the first act of bankruptcy, but within five years of the last act of bankruptcy. 

1 Lev. 15. — 58. Equity will not assist the assignees to avoid a purchase, either of 
real or of personal property, if the purchase was fair and for value, and the purchaser 

can defend himself at law. 2 Vern. 599. 1 Vem. 27. Skin. 459. Forrest, 65.- 

.59. If apnrehaser without notice has notaprior legal estate in him,but only a better title ' 
or right to call for the legal estate than the assignees, equity will not assist them. 

2 Vern. 599. Forrest, 65. — 60. And even where a purchaser had been guilty of mis¬ 
conduct in making a purchase, by giving much less tiian the value, for the purpose of 
defeating the vendor’s creditors, the purchase stood as security for the money ad¬ 
vanced. 1 Atk. 260. — 61. An equitable purchaser is within the statute of James. 

7 Vin. 119. vide S Esp. 105. 4 Ves. 118. 9 Ves. 407. 2 Vern. 599.— 62. A. boirows 
4,000/. B., and deposits title from deeds as a security for that sum. He afterwards 
tains further advances, and, after an act of bankruptcy, signs an agreement subjecting 
the deposit to such further advances. B. declared to be entitled to a lien for the 
vrhole amount, l Rose, 26. — 63. Court refuse to interpose, though under very sus¬ 
picious circumstances, against creditors who had received goods after a secret act of 
bankruptcy, there being no actual proof of their having had notice of it. 1 Eden, 158. 
and seel Vern. 27. Skin, 149. Forrest, 65. 13Ves.185. 11 Ves. 609. 1 Sch. &Lef. 152. 
— 64. If lands are bargmned and sold ^ a trader before his bankruptcy, tb^. are not 

O 4 distributable, 
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distributable, under a commission issued against him, merely because the deed is not 
enrolled till after the bankruptcy. Sir W. Jones, 203. — 65. If a trader a^ee to pur¬ 
chase an estate, and after payment of part of the purchase-money he commit an act of 
bankruptcy, equity will not compel the vendor to complete the purchase upon a bill 
iiled by the trader. 14 Vcs. 550. — 66, If a trader agree to sell an estate, and with a 
view to the sale he execute a deed, which is an act of bankruptcy, equity will npt 
compel, the vendee to complete the purchase, though there is no proof, except the 
vendor’s oath, of a debt to support the commission, nor will a reference to enquire as 
to its e.xistence be directed. MVes. 549. — 67. In the case of goods at sea, if the 
writings, which are the documents of the right to the property, are delivered before 
the bankruptcy, even without indorsement or otlter regular assignment, the creditor 
has a right to retain the goods against the assignees. 1 Atk. 160. — 68. If a trader 
makes an assignment of goods at sea, as a collateral security for a debt, and undertakes 
to indorse the bill of lading, and deliver the goods upon their arrival, and then com¬ 
mits an act of bankruptcy, and afterwards indorses the bill of lading, and upon the ar¬ 
rival of the goods the creditor obtains possession of them, the transaction is good 
against the sissign CCS. 2T. H. 4R5. — 69. A. ships goods for Hamburgh, and makes 
out the bills of hiding in the name of H. and M., who have no interest in the property; 
and deposits these bills of lading with B. as a collateral security for his acceptance of 
A.’s drafts. B. pays his acceptances, and A. becomes bankrupt. B. has a legal elaiui 
to the procccd.s of the cargo. 1 ('amp. 554. — 70. If a bankrupt draw a bill payable 
to his own order, having at the time no effects in the hands of the drawee, or if having 
effects ho draw it for a sum exceeding their amount, and the hill be accepted for his 
acconiniodatioii, his indorsement will, in the former ease, confer a good title as to the 
whole Slim nientionod in the hill ; and in the latter, as to such sum as is not covered 
by the effects. .7 East,.Tl7. Willis v. rrcemiiii, 12 East, 65C. — 71. A bill delivered 
for value by a party helore, may bo iiiilorsed by him after his hnnkniptcy. Peake, 5u. 
Esp. 40. — 72. I'kough a disclosure of the consideration will be compelled, or an issue 
as to notice be directed, yet a disclosure .is to the time of the purchase will not. 
Anon. Skin. 149. Barwell v. Ward. 1 Atk. 261. Collet v. De Gulls. Forrest, 65. 
■— 73. See 2 T. R. n.-. — 74. See 8 T. R. 521. 

TwelJthhj—Purclmcrs from the bankrupt, when not protected. 

75. The statute of James protects only purchasers without notice. Supra. — 70. A 
subsequent act of bankruptcy will not defeat the interest which creditors acmiirc in the 
bankrupt’s estate by a prior act. I Salk. 108.— 77. A purchase, made after various 
acts of bankruptcy, maybe over-reaehed by a commission issuing within five years 
from the last act of bankruptcy, but after the lapse of five jears from the first, l Keb. 
72. 1 Keb. 11. — 78. Assignees may have trover for goods delivered by bankrupt, 
upon sale or return, after a secret act of bankruptcy. 2 Stark. .'JOC.—79. If a trader, 
four days before he commits an act ofbankniptcy, assign by bill of sale some shares of 
a ship at sea to a creditor, who does not comply with any of the rcqiii&itcs of the regi¬ 
ster acts till three weeks after such assignment, the shares so assigned are distributable. 
S East, .599. — 80. A trader, after an act of bankruptcy, cannot create a lien upon his 
property. sT.R. 199. — 81. Where a trader mortgaged premises, then committed 
several acts of bankruptcy, and afterwards made a second mortgage to the assignee 
of the first mortgage, the’mortgagee was not permitted to tack the second mortgage 
against the assignees, though without notice, and though having the legal estate. 
IS Vcs. 103. and see ll Ves. 609.; sec Forrest, 65. — 82 . And it is now the constant 
practice for the assignees to compel a redemption, upon payment only of what was 
advanced before the bankruptcy. Per Lord Rcdesilale in 1 Sch. &Lef. 152. — 83. A 
transfer of deeds from a depository, in whose possession they constituted an equitable 
mortgage, to the person who discharged his debt, not considered as an assignment from 
him, so as to ovcr-reacli an act of bankruptcy, against the express words of a defeaz- 
zance on a warrant of attorney, stating that the deeds bad been deposited by the bank¬ 
rupt himself. 1 Rose, 268.— 84. A bond assigned as security for money paid to the 
use of a person, who had committed a secret act of bankruptcy, cannot be retained 
against the assignees under the bankrutcy. 3 Vcs. 757.— 85 . See 2 T. R. 113. 

Thirteenthly—Other dispositions of the bankrupt's property, when protected. 

86. When the execution and act of bankruptcy are upon the same day, the priority 
may be ascertained. 4 Camp. 147. 8 Ves. 82.-87. Money owing out of England 
(as in the plantations) to a bankrupt, may be attached by the law of the place, after the 
bankruptcy, for a debt due before. Dougl. 170. —68. rroperty attached in Jersey 

eing 
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bankrupt, by commission under the great seal shall appoint such {k) as 
he thinks fit, &c. 

But, 


by the laws of that island vested in the creditor attaching, upon confirmation by 
the court of the island, in the case of a bankrnutcy it was helii, that the creditors at< 
taching were entitled to hold the property attacned, and to prove for the residue, where 
the act of bankruptcy was subsequent to the compietioii of the judicial act, whether on 
the same or any other day; but where the act ot bankruptcy was previous, they could 
not hold against the assignees. 8 Ves. 82.— 89. P., a partner in two houses of trade, 
originating in the West Indies, where his partners continue to carry on the business, 
but being himself resident in London, receiving and disposing of consignments from, 
and shipping cargoes to, his partners abroad, becomes bankrupt. On bill by his assi^ 
nees against a creditor of the two firms, having attached in the West Indies property 
belonging to both, for an account of what he had received by means of his attacK- 
inents ,* held that defendant was entitled to retain what he had received, to the extent 
of satisfying his joint debts, and to account only for the overplus; dificrent from the 
cases where the bankrupt was the sole debtor, and where the trade was in England 
only, and the attachment laid in London. 3 Mer. 279. — 90. If before an act of bank¬ 
ruptcy, a trader place goods in the hands of a factor for sale, the latter may sell after 
the bankruptcy, and may retain the proceeds to answer his own debt. 4Esp. 233.— 
91. A. draws on C. in favour of B.; C. accepts, in expectation of goods of A., whicl- 
do not come to his hands till after A. has committed an act of bankruptcy. This is 
not such .a receiving byB. of the proceeds of the goods, as will subject him to an ac¬ 
tion for money had and received at the suit of A.’s assignees. 1 Stark. 481. — 92. If a 
trader execute a power of attorney,to execute the indorsement of sale upon the register 
of a ship when she returns home, and he become a bankrupt before sme returns, the 
power of attorney is not invalidated by the bankruptcy, l Buck. 394. — 93. If a 
debtor gives his creditor a draft upon the executor t-o a debtor of the debtor’s and the 
executor takes the draft into his possession, and promise to pay it when there are 
funds for this purpose; though the debtor become bankrupt before payment, the cre¬ 
ditor is cntitleii. I Madd. 53. — 94. If a trader, after a secret act of bankruptcy, pay 
a premium with bis son upon binding him apprentice, and the transaction is without 
fraud, the assignees cannot recover it buck. 3 Lev. 58.; but see Skin. 21; sec 8 T. 
R. 188. d. of Ld. Kenyon. — 9.5. If a trader after an act of bankruptcy rent premises, 
the landlord may distrain his goods for rent in arrear. 2 T. R. 610. —96. One of two 
joint debtors, who with the knowledge of the creditor, commits an act of bankruptcy, 
may give a separate security, so as to enable the creditor to prove against his sepa-* 
rate estate, under a commission which issues upon the debt of a petitioning creditor 
contracted after such act of bankruptcy, 2 M. & 479. 

Fonrteenfhly—Other dispotitiotis of the bankrupts property^ when not protected. 

97. Injunction against proceeding under a foreign attachment by a joint creditor 
upon a separate commission of bankruptcy, over-reaching the attachment by relation 
to the act of bankruptcy. 9 Ves. 78. — 98. An execution over-reached by a prior act 
of bankruptcy. 11 Ves. 84. Vide st. 49 Geo. 5. c. 13. — 99. If after the assignment 
of a bankrupt’s estate, a creditor knowing it, and residing in England, attach the money 
of the bankrupt abroad, the assignees may recover it. 1 H. B. 665, i T. II. 182. 2IL 
B. 402. — 100. Attachment in the West Indies over-reached by baiikrutcy. 11 Ves. 
83. Vide supra, pi. 98. — 101. If a trader, when abroad, direct the pr- coals of a cnigo 
to be remitted to his agent in England, upon whom he is in the habit of drawing bills; 
and such proceeds are so remitted by a draft, after an act of bankruptcy l oniiniited by 
the trader, and such draft arrive in England after a commission of bankruptcy has issued 
itgainst the agent, and is received by the assignees, they arc entitled to retain it. 
1 Stark. 150.— 102. A trader gives a power ot attorney to enable a creditor to re¬ 
ceive money for his own reimbursement. Money received under this power, after an 
act of bankruptcy, cannot be retained against the assignees 5 Esp. 158.— 103. An 
award, in an adversary suit, made after bankruptcy, will be set aside. 2 Vern. 229. 
Mr. Raithby’s note. 

(^) 1. A creditor is ineligible as a commissioner. 2 Rose, 370. 2 Mad. 292. 
1 Buck, 70.—2. In a country commission two barristers risident near the place shall be 
inserted in the list of commissioners;, and no quorum coinniissioncr unless a barrister. 
General Order, 12 August 1800.—3. Barristers who cannot attend for 20*. are not 
within it. 1 Rose, 58. — 4. No London commissioner’s name shall be inserted in aiir 
country commission, without a certificate from such commissioner, that it is with hla 

consent. 



BANKRUPT. 


OO 

But, ex cauteUii thu chuncellor^ before the commission is granted, 
usually requires a petition of the creditors, and an affidavit that they 
believe him to be a bankrupt. {1) ' 

And 


cuuiicnL General Order, ■> Feb. 1802. — 5. General order respecting the requisite 
certificate, upon applying for particular commissioners, that they are not creditors. 
1 Buck, los. — 6. Commissioners removed for misconduct, but no costs. 
14Vcs. 204. 

(/) 1. The course to be pursued by one desirous of suing out a commission, is this : 

— 2. First, he must search whether a docket has been already struck; and if it 
has not, then, — .3. Secondly, he must make affidavit, or, being a ijuaker, affirmation, 
of the truth and validity of his debt, and of his belief that the party against whom, &c. 
is a bankrupt.— 4. Which affidavit or affirmation must,if the creditor has a residence 
in London, be made before a master in chancery; if he reside wholly in the country, 
then before a master extraordinary. Stat. 5. Geo. 2. c. 30. s. 23. 1 Mont. 69. — 
5. Filing the affidavit in the secretary of bankrupt’s office, and thereupon entering 
into thebond, is called striking a docket. 1 Mont. 72. — 6. The striking of a docket 
is justifiable only where there is a solid ground of belief of bankruptcy. 16 Ves. 167. 

— 7. The striking a docket is to prevent the bankrupt from wasting his efiects before 

the commission issues, l Ves. jun. 157. 3 Ves. 349. — 8. A ducket should not be 
struck solely to prevent the issuihg of a commission upon the petition of another. 
16 Ves. 145. — 9. And the practice of striking it to induce an arrangement, is an abuse, 
is discountenanced, and will not be aided. 6 Ves. 434. Ibid. 16 Ves. 150. 18 
Ves. 898. —10. Lord Erskine’s general order of 29th Dec. 1806(13 Ves. 207^, too, 
is aimed against it. 16 Ves. 145.— 11. A commission sued nut upon the petition of 
only one of two partners to whom a joint debt is due, is void. 1 Taunt. 477.— 
12. And a debt owing to the creditor jointly with another person, who does not ex¬ 
pressly concur in the petition, will not support a commission, l Camp. 474. i Taunt. 
477. —13. Where the petitioner’s debt is one which accrued to his wife dam tela, she 
must be joined. 1 M. s S. 176. —14. As she must be when it is a debt due to henn 
outer droit. 7 Vin. 66. 1 M. & S. 177.— 15. In the case of bankrupty by lying in 
prison, the docket may be struck before the two months expire. 1 V. A- B. 51. — 16. 
Though swearing the affidavit thus prematurely has been characterized ns peijury. 
Ibid. —17. No docket shall be struA but between ten in the luorniiig and three in 
the afternoon, and between six and eight in the evening. Order, 13 April 1816.— 
18. No docket is to be considered as struck until the same is entered in the docket- 
book. Orders of 29 Dec. 1806, aud 13 April 1816.— 19. Affidavits are frequently 
made with improper precipitation. 6 Ves. 431, 14 Ves. 83, 15 Ves. 462. One 

partner may swear for all. 19 Ves. 291. — 20. The validity of the comniission is not 
made dependent upon the swearing to the debt, required by stat. 5 Geo. 2. though 
its omission may afford a ground for the chancellor’s interference. 2 N. R. 196. — 21 . 
And the circumstance of the debts of three or more joint petitioners not appearing to 
amount to 200 k, does not invalidate the commission, however it may render it super- 
sedeablc. Ibid.—22. That part of the affidavit respecting the debt in general, not men¬ 
tioning the particulars of the debt. lAtk.153. 1 Ves. & Beam. 214. 2Rose,l—17.— 
23« And a^avit as of the original debt is good, though judgment obtained thereon. 
I V.&B.211. 1 Rose,288. 2 M&S. 123. 2l^sc,8.—24. And a deposition stating 
the debt to be due before and at the time of the issuing of the commission, is sufficient. 
1 Stark, 458, n. — 25. It is useful, however, that the existence of the debt, at the 
time of the bankruptcy, should appear upon the deposition. 17. Ves. 415. — 26. That 
part of the affidavit which states that the deponent believes the person, against whom 
the docket is struck, is a bankrupt, is not required by any statute, but is a salutary prac¬ 
tice. 14 Ves. 88.— 27. Any solicitor suing out a commission as agent only, is to in¬ 
dorse upon the affidavit his own name, and the name and place of residence of the 
person for whom be acts as agent in suing out such coramusion. Order of 5 Nov. 
}793. — 28. The affidavit upon which the commission has issued, cannot be rc-swom 
to correct an error. 2 Rose, 369. — 29. See title Commission.—30. If two or more 
persons apply at the same time to strike a docket against the same person, and both 
are prepared fortliwith to issue a commission, it sh^l be determined by lot to whom 
the conunisdon shall issue. If only one is prepared, it shall issue to him who is pre¬ 
pared. Order of 29 Dec. 1806. -—31. So if a solicitor receive upon Sunday instruc¬ 
tions to strike a docket^ and upon ^e Monday, before the office is open, he reeme 
similar instructions from auotfrer client, ho should draw lots, as if two applications 
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And by the st. 5 Ann. 22. no commission after 25 April 1707, shall 
be awarded on the petition of a single creditor, unless his debt amount 
to 100/. or upwards; or of two creditors, unless their debts amount to 
150/.; or of three or more, unless their debts amount to 200/. or up¬ 
wards. So by the st. 5 Geo. 24*. (w) 

And 


wei'c made at the same instant. 13 Ves. 197. — 52. There is an order that the strik¬ 
ing H docket sliall not prevent the issuing a commission upon the petition of another 
creditor, unless tlie party striking the docket seal his commission in lour days, exclu¬ 
sive of tile day of striking the docket; but a practice has prevailed contrary to the 
terms of the order; audit seems doubtful whether the court will interfere in any case 
of fair practice in opposition to this order. Order of 14 Feb. 1774. 6 Ves. 429. 

1 Mont. 74. — .33. If two dockets are struck at different times against the same person, 
and commissions issue upon each, after attempts at an arrangement, under the docket 
first struck; and the first commission that issues is upon the docket lust struck, such 
commission lias been superseded. 6 Ves. 454. Ibid. 1 Mont 74. — 54. If a solicitor 
has done every thing which by him ought to be done for the completion of the 
docket, and the officer omit to make the entry of the docket in the docket book, a 
subsequent docket has not the priority. I Mont. 75. — 55. See title Cuinmission. 
— 36. If a petitioning creditor neglect to prosecute a commission within the limited 
time, he is not entitled to strike another docket without leave of the court. Order of 
6 Dec. 1788; see 18 Ves. 298.—57. If a docket is struck under one description, 
and another application is made with a diftcrent description of the same parties, it is 
the practice of tlic office to receive the latter ilcscription, and to suffer a second 
docket to be struck. 6 Ves. 454. Ibid. 1 Mont. 74. — .78. No holidays are to be 
kept at the office, except Christraas-day, Good-Friday, and days of General Thanks¬ 
giving, or Fast. Order of 13 April 1816. — 39. All solicitors of the Court of Chan¬ 
cery may, from ten in the morning to three in the afternoon, and from six to eight in 
the evening, have free access to the docket book, upon paying one shilling. Orders 
29 Dec. 1806 ; and 1.3 April 1816. —40. No additional or other fees above the usual 
and accustomed fe< s now payable for the transaction of the same business in office- 
hours shall be taken, received, or accepted for the transaction of any business out of 
the said olficc-bours, or upon any holiday. Order of 13 April 1816. — 41. The court 
will nut suiter the person who strikes a docket to hold to the injury of the other cre¬ 
ditors, any security or property which he obtains from the persons against whom the 
docket is struck. 15 Ves. 475. 

(»i| The doctrine relative to the petitioning creditor and his debt, may be treated 
thus: 

First.—Of personal ability and disability to petition. 

Secondly.—Of indioiduals who, from their relative sihuttions, are and are not eotnpetent 
to petition. 

Thirdly.—Of the sufficiency and insufficiency of debts in relation to their class or de¬ 
scription. 

Fourthly,—Of the amount of the debt. 

Fifthly.—Of the sufficiency and insufficiency of debts in relation to the time at tvMch they 
accrued. 

Sixthly.—Of the sufficiency and insufficiency of debts quasi discharged. 

Seventhly.—Of the sufficiency and insufficiency of debts barred by the statute of Mmita- 
tions. 

Eighthly.—Of the sufficiency and insufficiency of debts merged by a defective award. 

Ni/it/i/y.— Of the sufficiency and insufficiency of debts by award, pending a bill to set it 
aside. 

Tenthly—Of the sufficiency and insufficiency of debts forfeited by compounding with 
banluupl. 

And First — Qf personal ability and disability to petition, 

1. A factor, though not del credere, selling in his own name, may petition, unless 
the principal has interfered. 4 Camp. 196. —> a. As may an exeontor befora prol^e 

1 Buck. 
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1 Buck. 235. 2 Mars. 425. 7 Taunt. 147. — 3. Though probate should be obtwned 
before adjudication by the coiniiiibsioners. 1 Buck, supra. — 4. So nay one resident 
in a hostile country, for the fair purposes of a licence to export and import to and from. 
1 Rose, 271. — 5. An infant cannot petition. 3 Ves. 554. — 6. And the disability of 
a co'creditor disables his companion. S B. &P. 11.3. 1 Camp. 482. 2 Rose, 174. 

3 M. & S. 536, — 7. As where the co-creditor stands to this country in the relation of 
alien enmity. Ibid.— 8. Or where the debt is made up of demands due to several, of 
whom one is an infant. 1 Buck, 42. — 9. The sum due to testator’s estate, for which 
the executor, having been ordered to pay it into court, is attached, is sufficient. Cooper, 
198. — 10. As likewise is a bill drawn upon an infant, and accepted by him after com¬ 
ing of age. 4 Camp. 164.—11. But the coming of age will not make a debt, con¬ 
tracted during infancy, sufficient. 2 Mont, note O. 

'Secondly—Of individuak who, from their relative situations, are and are not competent 

to petition. 

1. An attorney who has not delivered his bill may petition ; but after commission, 
taxation of the bill is of course. 1 Rose, 312. 16 Yes. 166. 11 Ves. 163. 1 Stark. 

278.— 2. So, notwithstanding an order that it shall be taxed by a master, and all pro- 
cceffings at law in the meantime staid. Moseley, 27. Vide Dougl. 195, n. 1 Esp. 449. 
Dougl. 199. 1 Stark. 278. — 3. An uncertificated bankrupt, unless his assignees claim 
the debt, may conme semble, petition. 2 Rose, 230. — 4. Order by Lord Thurlow that a 
petitioning creditor neglecting to prosecute one commission shall not have another. 

1 8 Yes. 298. — 5. Proving a debt under a'l existing cominis.sion, does not at law pre¬ 
clude a petition upon an act prior to that upon which the existing commission i.ssued; 
though It .may induce the chancellor to interfere. 1 N. R. 265. — 6. A payment of 
the whole or part of the debt to a creditor, with knowledge of an act of bankruptcy, is 
void; so that the creditor may petition in respect of that debt for a commission upon 
such act of bankruptcy. 6 T. R. 79.— 7. A B. and C. cannot be petitioning credi¬ 
tors, in respect of a bill drawn by them, and accepted by the bankrupt, if it appears 
that A. engaged to provide for the acceptances when they should become due, althouj^h 
such engagement were made in fraud of his partners, l Stark. 102. — 8. A commis¬ 
sion cannot be invalidated by proof of the requisites to support a previous commission, 
if the petitioning creditor had not any notice of the previous act of bankruptcy, when 
his debt was contracted. Stat. 46 G. .3. c. 135. s. 5. Vide Esp. 595. 3 Esp. 219. 

9 East, 21. 14 Yes. 451. 15 Yes. 7. 2M. &S. 127. — 9. A creditor is not 

prevented by st. 49 G. 3. c. 121. s. 14., from having proceeded at law. l Yes. & 
Beam, 215. 2 Rose, 8. accord. 2 M. & S. 123, leaves the point undecided. — 10. An 
executor may petition upon a debt due to his testator, l Atk. 100. 7 Yin. 66.— 
11. But not the executor of a bankrupt. 1 Atk. 100. — 12. A joint creditor 
may petition for a separate commission. Willes, 467. 1 Cooke, 20. Davies, 460. 

1 Atk. 133. 3 Ves. 239. 9 Ves. 35. IS Ves. 499. 16 Ves. 195. Vide 1V. & B. 65. 

1 Buck, 11.— 13. A commission cannot be supported upon a debt due from one 
partner to another, arising out of a partnership, unless upon an account 
settled. 1 Mont. 21. — 14. Sccus, if not arising out of the partnership. 1 Stark. 144. 
—15. And where a deed was prepared, to refer to arbitration the accounts of a part¬ 
nership, and ail matters in difference between each partner, which was executed by 
part only of the firm; and an award of upwards of loo/. was made against one of the 
executing parties, who did not know that the other parties had not executed it ; it was 
held not a good prtitioning creditor’s debt. IS East, 209. Vide 17 Yes. 192.*— 
16. One, having received a dividend under a composition deed, executed after an act 
of bankruptcy of which he was ignorant, may petition. Secus, if the assignment be 
the act of bankruptev relied on. 1 Stark. 262. 14 East, 197. —17. But one who 
assents, and acts under a deed of assignment for benefit of creditors, though he does 
not execute, cannot petition upon that deed. 1 Mad. 598. — 18. Nor can a trustee, 
in a deed of assignment for benefit of creditors, petition, i Buck, 104. 

Thirdly—Cf the sufficiency and insufficiency of debts in relation to their class or de¬ 
scription. 

1. A debt upon an account, though not liquidated, will support a commission. 

2 Yes. 327. 4 Yes. 166. Vide 1 Atk. 70.— 2. So will one arising out of a surety¬ 
ship. Palm. 325. — 3. But an exchange of acceptances will not, unless the creditor 
has paid his own acceptance. 4 Taunt. 200. — 4. Nor will a debt in equity only. 

1 P. Wms.783. 2Str.899. 14 East, 204. 1 Atk. 147. 1 Mont. 21. n. Pij l Mont 51, 
n. (i). Vide 2 Ves. 407. 1 Atk. 147. 11 Yes. 164. — 5. Hence the assignee of a 
bond cannot petition. 1 P. Wms. 783. 2 Strange, 899. 14 East, 204. —6. Nor, as 
it seems, can a creditor by part payment for an equity of redemption, where the only 
remedy is by bill for specific performance, l Atk. 147. 

Fourthly. 
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Fourlhltf — 0/ the amount oj the debt. 

1. The debt must amount, when the commission issues, if owing to one creditor or 
one firm, to 100/.; if to two creditors, 150/.; if to three or more to 200/. St. 5 G.a. 
c. 30. — 2. And the purchaser of notes for 100/. for less than their amount, is, as it 
seems, a creditor for their amount, l P. Wms. 7S3. l Atk. 150. — 3. A commission 
sued bj three or more, is not void at law, from the debt not appearing in the affidavit 
t& amount to 200/., however it may be supersedeable. 2 N. R. 200. — 4. Queere, whe¬ 
ther a commission sued by three can be supported, from their failure to’provc a debt of 
200L notwithstanding one proves a debt of lOOl. l T. R. 475. 

Fifthly—Of tiu tuffidency and imufficiency of debit in relation to the time at which they 

accrued. 

1. The debt need not have been contracted, provided it existed during the trading. 
Palm. 323. 1 Vent. 5. iLd. Rd. 286. 2 8tr. 1211. 3 Wils. 13, sWils. 262. 

Dougl. 295. Cowp. 540. 1 Mont. 26, n. Cs.) Ibid. — 2. But payments, after retir¬ 
ing from trade, made upon a general account, must, notwithstanding a continuance of 
the dealings by the creditor, be applied to the old debt. 1 Ld. Raym. 286. Comb. 
468. Pe^e, 64. — 3. A debt must have accrued to the petitioning creditor, before 
the party ceased to be a trader. Peake, 64. 12 Mod. 157. 1 Ld. Rd, 286, 7. Comb. 
463. 1 Mont. 26.—4. But if so contracted, it is sufficient, although it have since 
merged into a higher security. Peake, 64, Hardw. 267. 2 Str. 1042. See 1 H,B. 
462. 2 M. & S. 123, 2 Rose, 4. 1 V. & B. 212, — 5. Semble, that a warrant of at¬ 
torney is de&t/uMt tn yjirscn/t, sufficient to support a commission, though it appear by 
the defeazance to be given merely as a security against the running acceptances of the 
eonusor. 4 £sp. 194. — 6. Creditors by personal securities, payable at a future day, 
may petition. By st. 5 G. 2. c. 30. — 7. And if at the time of petitioning, the debt 
be of the requisite amount, it is sufficient. 13 East, 213. — 8. Which security need 
not be for a debt contracted in trade. 2 Str. 1211. 3 Wils. 13. 3 Wils. 262. Cowp. 
.540. — 9. But a debt upon a verbal contract payable at a future day, is insufficient. 
Cooke, 23. Peake, 54. 9 East, 499. Ibid. 1 Camp. 335. sV. &B. 129. l Camp. 
189. 1 Buck, 35. — 10. Hence, a sale of goods upon an unexpired credit does not 

constitute a sufficient debt. 6 Esp. 55. 9 East, 498,500, over-ruling. PcaRe, 54.; 
and see 4 East, 438. 1 Smith, 281. 4 Taunt. 200 . 3 V. & B. 130. — 1 1 . If goods 

are sold at six or nine months credit, and the purchaser says, “ six or nine months will 
do for me,” a commission cannot issue between the sixth and the ninth month. 
5 Taunt. 338.— 12. So a person who sells goods, to be paid for by a bill at four 
months, cannot sue out a commission of bankrupt until such bill has been given, or the 
four months arc fully expired. 1 Camp. 335. — 13. Hence, too, a debt payable in future 
by the custom of trade, is insufficient, l Mad. 72. Ibid. Vide 1 Buck. 35. — 14. It 
seems doubtful whether a commission can be supported against any party but the accep¬ 
tor, before the bill is dishonoured. 4 Camp. 24.5. 6 T. R. .59. Vide infra, (d). — 15. A 
bill or note due before*, but indorsed since the bankruptcy. Is sufficient. 1 P.Wms. 783. 
Cookc,2l. lAtk.7.3. Wils. 135. Cooke, 19. Vide? T. R. 498. l3East,2l7. l Rose,20. 
2 Str. 949. —16. A. purchases coals of B. and agrees to give him a bill of exchange for 
part of the purchase money, payable at two months. Afterwards A. sends to B. a paper, 
purporting to be a bill accepted by him, with a blank left for the name of B. as the 
drawer; B. keeps the paper, but does not fdl up the blank till after he had sued out a 
commission against A. Held, that the bill did not constitute a valid petitioning cre¬ 
ditor’s debt; and that B. having elected to keeji the bill, could not prove his debt as 
petitioning creditor, for goods sold and delivered. I Buck, 34. — 17. A judgment for 
damages in a suit ex contractu, is insufficient by relation to the verdict. 14 East, 197. 
16 Ves. 256. —18. If the trustees under a marriage settlement transfer-stock, with the 
privity of the husband, into the name of the wife, and the wife afterwards sell out the 
stock, and permit her husband to receive the proceeds, it seems that the trustees may 
be petitioning creditors ip a commission against the husband, from the time of the sale 
by the wife, and receipt of the proceeds by the husband; but not from the time of 
their transfer to the wife. 1 Mont. 21. —19. A creditor by simple contract may pe¬ 
tition, notwithstandingacceptance of a bond after a secret act of bankruptcy. 2 Str. 
1043. Annaly,267. Peake, 64. B.& P.582. 1 V. &B. 212. l Rose, 288. 2M.& 

S. 123. 2 Rose, 4.; see Dallas’s American Reports, 380. — 20 . Notwithstanding the 
St. 46 0.3. c. 135. the debt must have existed at the period of the act of bankruptcy. 
1 Camp. 489. See 14 Ves. 80. 83. 1 N. R. 263. — 21 . Even previous to the statute it 
was sufficient if the debt vested before the commission was sued out. Cooke, 24. — 


* Which circumstance seems to be immaterial, l Mont. 28. n. (1). 
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And before the commission granted, the creditors petitioning shail 
give bond to the lord chancellor, &c. of 200/. penalty, on condition, 
%at they prove (») their debts, and the party a bankrupt; and on 

failure, 

22. A debt contracted after the arrest, and before the expiration of the two months, 
is not sufficient. 1 Mont. 26. n. (a). Whitni. 22. — 2.7. But commission supported 
upon a debt, for which judgment was obtained pending the two months imprisonment. 

1 V.& B. 211. 

Sixthly—Of the suffiaency and intufficiency of debts quasi discharged. 

1. On the dishonour of an accommodation bill taken in payment, the original debt 
revives; nor is notice of dishonour requisite, l T. R, 405. — 2. If a debtor for 
goods sold ^vc a bill for his debt, which the creditor discounts, and upon its being 
dishonoured when due after the bankruptcy, he pay it, he may issue a commission 
upon the debt for the goods. 1 Mont. 27. — 3. But an execution against the person, 
discharge the debt. I Str. 655. 1 Atk. J 41. 8 T. R. 125. 1 B. «& P. 302. 1 T. R, 

557. Ibid. See Cullen, 7o. 4 Esp. 194. — 4. Though the proceeding under a judg¬ 
ment, not against the person, has no influence. 4 Esp. 194. 

Seventhly—Of the tuffieiency and insufficiency of debts beared by the statute of limita¬ 
tions. 

1. A debt barred by the statute of limitations, will support a commission ag.ainst 
third persons; but the bankrupt, it seems, may supersede it, unless he waive the objec¬ 
tion by submitting to the commission, or by any other acknowledgment of the debt. 

2 Str. 974. contra, Mosely, 57. .5 Burr. 2628. Cooke, 11. 1 T. R. 405. IS Ves, 

491.— 2. If, however, a commission issue upon a debt barred by the statute of limi¬ 
tations, and the person against whom it issues does not submit to it, or if he submit no 
farther than he ts compelled, or if he waive the objection; a creditor may, as it setnns, 
avail himself of the objection, with a view to take out another commission upon an¬ 
other debt. 15 Ves. 494. 

Eighthly—Of the sufficiency and insufficiency of debts merged by a defective award. 

If a debtor submit to arbitration all matters in difference between him and a credi¬ 
tor; and under this arbitration an award is made which is in force, though upon its 
face the award is bad, it seems the creditor cannot issue a commission upon the original 
debt, when after issuing it, the award is made n rule of court, and no application made 
to set the award aside. 1 Mont. 24. 

ninthly—Of the sttfficiesicy and insufficiency of debts by award, penditig a bill to set it 

aside. 

A bill to set aside an award upon which the debt arises, has no influence, l Aik. 
240. 

Tenthly—Of the sufficiency and insufficiency of debts forfeited by compounding with 

bankrupt. 

The commision seems to be supersedeable only, not invalidated, by the petitioning 
creditor compounding with the bankrupt. 4 Esp. 104. 

(«) The doctrine respecting the proof of petitioning creditor’s debt, may be treated 
with reference ti^roceedings, First, before the commissioners: Secondltf, on other 
occasions; and First, with reference to proceedings before the commissioners —1. He 
need not prove a debt similar in its nature or amount to that upon which he strikes 
the docket 1 V. & R 215.— 2. The proof may, under cirrumstances, be by affida¬ 
vit. 1 Buck. 47. — 5. One partner may prove for all. 19 Ves. 291. — 4. The proof 
must be at a public meeting. 2 V. &B.374. Queried by Mr. Montague, 1 vol 72. 
n. {o).—.—Secondly, nnth reference to proceedings on otiter occasions. —1. An entry in a 
trader’s book, ma& some months before an act of bankrnptcy, vs prim& facie evidence 
of a debt subsisting at the time of the bankruptcy. 2 Camp. 49. Ilardw. 578. — 
2. So a promissory note bearing date before the bankruptcy, is primh fade evidence 

a debt precedent to bankruptcy. But no letter or declaration of the bankrupt, after 
the bankruptcy, is admissible in confirmation of the date. 1 Stark. 177.—3, When 
the debt is upon a bill of pxchange, and the commission is against the drawer, there 
must be evidence that it was indorsed to the petitioning creditor, before the commis¬ 
sion issued. 4 Camp. 245. flT.R,59.<»4. Htcrefort^ where the debt is a bill 

drawn 
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failure, the bond shall be ass'^ned for the benefit of the party grieved, (o) 
So by the st. 5 Gco.S4. (ja) 

The 


drawn by the bankrupt in favour of A., and indorsed to the petitioning creditor, it 
must be shewn to have been so indorsed before the suing out of the commission. 4 
eSmp. 245. — 5. If^tiie debt be in-ovcd to have once existed, its continuance will be 
presumed. 2 Camp. 50. — 6. Semble, that upon a sale of goods for present bill, the 
jury may in some cases presume, that a bill lias in fact been given. 6 Esp. 55. 

9 East, 49S. — 7. If, after the deatli of a testator, his business is carried on, and a debt 
contracted, and the debtor acknowledge that he is indebted lOOl. to the executors; 
this is not sufficient evidence of a debt to all tlie executors, without shewing that they 
all assented to carrying on his iTcidc. 1 Stark. —8. The petitioning creditor^ 
debt is sufficiently proved by entries in the bankrupt’s books, posted by himself before 
the act of bankruptcy. 1 Camp. 376. — 9. But an account signed by a bankrupt, is 
not evidence of his petitioning creditor’s debt, without extrinsic evidence that he 
signed it before his bankruptcy. 4 Taunt. 560. —-10. An acknowledgment by the 
bankrupt, made upon the day the act of bankruptcy was committed, or at any time 
before the issuing of the commission, is sufficient evidence of the petitioning creditor’s 
debt. 1 Esp. 168. And sec 13 East, 213. 214. 2 H. B. 279.—11. Unless upon an 
attested instrument, when the subscribing witness must be called. Dougl. 216. 

5 T. R. 306. —12. In an aittion by the bankrupt against the petitioning creditor, to try 
the validity of the commission, proof that the bankrupt ana the petitioning cr^itor 
attended the second meeting of the commissioners, and discussed before them the debt 
due to the petitioning creditor, and produced their accounts; and that the bankrupt 
offiected to part of the petitioning creditor’s account, and the commissioners ticked 
on such items in it as they allowed, and struck a balance of 169/., was held evidence 
for the jury to imply an admission by the bankrupt, from his own conduct and demea* 
nour before the commissioners, that such a balance was due, but not of an adjufficft* 
tion by them by their own authority as commissioners, or of an award made by them 
as arbitrators. 2 M. & S. 265.« — 13. The assignees must prove the petitioning creditoi^s 
debt, by the same evidence which must have been produced in an action against the 
bankrupt. B. N. P. 37. Bougl. 216. — 14. Where in an action by assignees, the 
defendant gave no notice under stat. 49 Geo. 3. c. 121. s. 10. of his intention to dis¬ 
pute the pkitioning creditor’s debt, the debt is sufficiently jproved by the deposition 
of the petitioning creditor himself^ appearing upon the face of the proceedings; 
though if such notice had been given, he would not have been a competent witness to 
support the commission vivdvoce. 2 Camp. 493. — 15. An admission made by a pe¬ 
titioning creditor of the nature of the claim upon which he lias in fact sued out a com¬ 
mission, may be given in evidence for the purpose of invalidating the commission in a 
collatenil action, 6 Esp. 121. — 16. And in an action i^ainst the shcriif^ who is in¬ 
demnified by the assignees, declarations by the petitioning creditor that liis debt is 
less than lOO/., is admissible. 4 Camp. 38. 

(o) 1. The bond must be given by the petitioning creditor. 3 Ves. 554.—2. Hence 
it cannot be given by the solicitor to a cominision issued by an infant. 3 Ves. 554. — 
3. When a husband and his wife are petitioning creditors, the bond must be given by 
the husband. iM. &8.176. — 4. One partner may execute the bond for all. 
Cooper 99. 2 Rose, 172. 19 Ves. 291. See 2 Rose, 174. — 5. The assignment is 
restricted to the case of malice, ll Ves. 415. — 6. And was refiised in a case of 
strong suspicion only. Ibid. — 7. A creditor aggrieved by the issuing of a fraudulent 
commission, is not entitled to an assignment. 2 Mad. 1, accord. 3 East, 22, contra. 
— 8. The assignee must elect between the bond and an action upon the case. Swanst. 
20. — 9. The assignees of the bond is entitled, under a general assignment, to recover 
the whole penalty. 7 T. R. .300. 3 East, 23. — lo. And where the chancellor di¬ 
rected that a sum received by the petitioning creditor of the bankrupt be refunded 
to an assignee under a second commission, and further ordered, that the bond be 
assigned to such assignee; held that the assignment of the bond could not be consi¬ 
dered merely to enforce payment of the sum to be refunded. 3 East, 23. — l j. Where 
the commission is superseded, and the petitioning creditor’s conduct, though improper, 
is not such as will justify an assignment, the bond will be ordered to stand as n security 
for the costs. 14 Ves. 600. —12. The assignment is conclusive of malice. Swanst. 
23. 11 Ves. 415. 7 T. R. 301. 

l^eseare miscellaneous points relative to the rights, duties, and liabilities of 
the petitioning creditor:—1, The petitioning creditor is pledged to the valiffity of the 
commission, and to every act that is necessary for its preservation, 2 Rose, 180. 386. 

— 2. He 
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The commission ought to be granted de jure, upon the petition of 
creditors, &c. 2 Ca. Cha. 191. 1 Ver. 153. (q) 

But 


— 2. He should be assistant to the commission in all its stages. 2 Rose, 386.— 

3. Grounds of Lord Rosslyn’s general order of 26 Nov. 1798, that the petitioniiig 
creditor shall attend in person at the opening of the commission. 17 Ves. 41S.— 

4. His attendance, however, may, under circumstances, be dispensed with. 8 Ves. 

318. — S. He must furnish the assignees with the necessary evidence to support the 
commission. 2 Rose, ISS. 386. — 6. And hence is responsible for the production 
of a bill of exchange, upon the direct proof of which his debt was established. 2 
Rose, 386. — 7. Until the choice of assignees, the petitioning creditor must prosecute 
the commission at his own expcnce, which cxpence is reimbursed out of the first 
monies or effects received by the assignees. Stat. S Geo. 2. c. 30. s, 25. — 8. And as 
by this statute he is made solely liable to the payment of the expenecs; when there¬ 
fore he is appointed co-assignee, an action for these expenecs will not lie against all 
the assignees jointly. 2 Camp. 275. — 9. The general rule is, that the petitioning 
creditor, and not the solicitor ne employed, is liable to the messenger under the com¬ 
mission for his fees; it being known that the solicitor acts nut as a principal but as an 
agent only, and the messenger having the means of ascertaining who the petitioning 
creditor is. 2 M. & S. 458. Holt. .376. — lo. An exception to this rule happens, 
where the solicitor agrees with the petitioning creditor to work the petition for a gross 
sura; when having received sufficient to cover the messenger’s demand, he is liable to 
him as for money had and received. 2 M. &S.438.— 11. He is also only liable to 
the messenger for necessary expences, except bv special contract. 1 Stark. 363. — 
12. Therefore costs of messenger’s journey to the Isle of Man, arc not recoverable 
against petitioning creditor, without a special contract. 1 Stark. 363.— 13., Expences 
of a previous separate, superseded for a joint, commission, arc to be paid, and out of 
the joint estate. 2 Rose, 26.— 14. Though {letitioner had notice that a docket was 
•truck against all the members of the firm. 1 V. dc B. 61. 1 Ruse, 434. — 15. Unless 
it was issued against good faith. 1 V. & B. 61, 1 Rose, 423.434. — 16. On his de¬ 
claring his own commission to be invalid, he was made liable for the costs of inquiries 
occasioned thereby. 2 Rose, 386.—17. Upon suspicion of collusion between bank¬ 
rupt and petitioning creditor, to invalidate the commission, the bill of exchange upon 
which it issued will be ordered to be deposited with the secretary of bankrupts, not tt' 
be produced except fur some legal purpose. — 18. If between the time of striking the 
docket, and the time of sealing the commission, the creditor receives from a surety 
such part of his demand as to reduce it below 100/., the commission cannot be sup¬ 
ported. I Mont. 29. —19. But composition after a docket struck, not followed by a 
commission, is not within the statute. 15 Ves. 472. Vide .3 Ves. 349. 15 Ves. 462. 

— 20. The debt is forfeited as well under a commission founded upon any other act 
of bankruptcy, as upon that particular species created by this statute. Cox, 61.— 

21. And the whole, though the composition extends to part only. Cox, 61.— 

22. The knowledge of two or rtiree creditors, will not save a forfeiture. 15 Ves. 

461. 1 Buck, 108. 

(^) 1. The commission must, under the general order of the 29tli December, 1806, 
be scaled at the first public seal, though within the seven days. 19 Ves 61. 1 Rose, 

255, — 2. It may be scaled in the night to prevent an extent. 14 Ves. 8 7. —3. The 
commission is to be accounted sealed from the delivery only. 1 V. & B. 39. — 
4. And is inoperative before delivery, l Rose, 380. 1 V. & B. 39. — 5. But de¬ 
livery to a messenger is in effect to the party, l Rose, 380. 1 V. & B. 39. — 6. The 
bankrupt nm be culled in the commission by the name himself has used. 2 Rose, 25 
Sed vioe 2 Rose, 246. — 7. Or by the name he once went by, though since disused. 
5 Camp. 256. — 8. The variation of a letter in his name is fatm. 1 Rose, 314. 
2 Rose, 246. — 9. Unless the altered name is idemsomm. 2 Rose, 20. Sed vide supra, 

— 10. Order for a commission, with an alias in an urgent case, 19 Ves. 277. (the 
names, however, were id. son.) — li. He may be described as he is well known. 
2 Mad. 11.— 12. “ Dealer and chapman” is a sufficient description. 2 V. & B. 400. 
or_ “ waterman.” 2 V. & B. 399, supported as they are by the general statement of 
gaining his livelihood by buying and selling. Vide 2 Mad. 13. n. Ibid. —13. His 
place of residence should be correctly described. 1 Mont. 78.— 14. To support a 
joint commission, each member of the firm must become, and be declared, bairampt. 
.1 Atk. 97. 1 Cooke, 7. — 15. For, if a number less than the whole become, or are 
meant to be made, bankrupt, separate commissions against each individual proposed, 

arq 
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we requisite. 3 T. R. 779.—16. Hence a joint commission agunst a firm of two 
partners, of whom one is an infant, 4 Ves. 163. 6 Ves. 440. or resides abroad. 

6 Ves. 434 , isimpropw. —17. The death of one of the firm after a joint commission 
taken out, is no objection to its proceeding. ^ Forr. 184. l Vern. 154. — 18. Bata 
eommis!.ioa against two, of whom one is dead, is a nullity. Ibid.— 19. Arrangements 
were made in a case of several commissions (joint and separate) upon the bankrupt/ 
of several firms also United. 1 V. & B. 160. — 20 . A commission against A., described 
as.a partner with B., is separate. Cox,308.—>21. Now the joint commission alone 
stands, and is made subservient to the purposes of the separate. 2 Vea. jun. 69. 
IS Ves. Its. — 22 . Where there are co>existing commissions, that will be supported 
which is the most convenient. £x parte Layton, 6 Ves. 434. — 23. A docket struck, 
but no commission issued thereon, shall not prevent a commission by another creditor, 
applying in not less thaii four days. By order of j 2 Feb. 1774.—24. Query, if this order 
can be strictly acted up to; the practice opposing it, and there being danger of fraud. 
6 Ves. 429. — 25. See as to the practice where the fourth di\y after docket struck is a 
holiday. 12 Ves. 418. — 26. Commission to be executed in London, supersedeablo 
for want of prosecution, after fourteen days j country, after twenty-eight days, frona 
its date. Order of 26th June 1793. —27. And the practice is invariable to supersede 
upon the 30th day, upon an application made the 29th, unless previous notice upon 
the 29th, of the adjudication. 2 Rose, 190. — 28. Proof of the act of bankruptcy 
warranting adjudication; a sufficient proceeding within the order. 1 V. & B. 78. — 
S 9 . And notice that first commission is to be proceeded in,prevents second. 1 Rose, 85. 

— 30. Necessity, or circumstances, are an implied exception to-the order. 7 Ves. 135. 

1 Rose, 380. 1 V. & B. 54 . 3 Rose, 319. — 31. But the strongest proof of their 

existence is requisite. 1 V. & B. 43. 1 Rose, 380.—32. The case where through 
some misunderstanding the fees were not left, and the directions given not complied 
with. 1 Rose, 162. — 33. The case where this happened through mistake of solicitor*! 
clerk. 1 Buck, l. — 34. The case where through neglect of the bankrupt office clerk, 
the entry was not made. 2 Rose, 323. — 35. The commission is not superseded till 
the supersedetu issues. 6 Ves. 429. — 36. And second commission is not of right, so 
that first, even though superseded, may revive. 1 Rose, 380. — 37. The first cannot 
be superseded without petition, and the writ issuing; a note of what has passed uhder 
the fir;it, must be sent to the chancellor; affidavit that adjudication within the time 
does not appear from the Gazette, is siiftcient presumptive evidence. 1 V. & B. 34,42. 

— 38. After a commission sealed, three commissioners are to be summoned, by a 
messenger, to open it. These, upon meeting, reciprocally qualify each other, by alter¬ 
nately administering the oath prescribed; and then proceed to examine the proof of 
petitioning creditor*s debt. — 39. The commission ordered to be opened after delay, 
the delay arising from the bankrupt. 3 V. & B. 174. — 40. Neither the plaintiff’s nor 
defendant’s bankruptcy, pending a suit at law, abates it. 2 Wils. 372. Vent. 193. 
5 Mod. 38. 2 Wils. 538. 1 T. R. 463. 2 T. R. 45. 3 T. R. 437. 2 Anst. 977. 
18 Ves. 426. — 41. Hence, if it happens before judgment, the suit must proceed to 
judgment in the bankrupt’s name. 1 T. R. 463. 15 Fast, 622. — 42. And in the case 
of plaintiff’s bankruptcy between interlocutory and final judgment, final judgment 
may be entered and execution sued, either in nis name, or there having been no pro- 
ceraing by bankrupt upon the interlocutory judgment, 1 T. 11. 463. 15 East, 622. 
(preceded by a scire facias) in the names of his assignees. 2 Wils. 358. 3 T. R. 457. 

— 43 . And should assignees, after declaration, commence a new action, and arrest 
defendant (which, being before interlocutory judgment, is regular, Tidd’s Pract. 185.) 
court will not dischaige his bail in the first. 15 Fast, 622. — 44. The plaintiff’s 
bankruptcy pending a suit in equity, does not abate it. 1 Atk. 263. 1 Dick. 348. 
Cooke, 545. 2 Anst. 460. n. 1 Atk. 263. Ibid. 4 Ves. 387. accord. 2 Anst. 458. n. 
1 Atk. 263. n. contra. — 45. And an order for dissolving an injunction nisi will, unless 
cause be made absolute, notwithstanding plaintiff’s bankruptcy. 1 Atk. 263.— 

46. But chancery and exchequer practice diifer, in that by the former the suit becomes 
defective, and assimees roust be made parties by bill, or supplemental bill in nature 
of revivor; or bill will be dismissed. 4 Vfes. 387. and with costs, is Ves. 426.— 

47. Though in a case of small value, money ordered by decree to plaintiff, was, upon 
his bankruptcy, paid out to assignees on their and his joint petition. 3 Bro,-038. — 

48. Bankruptcy of defendant is no abatement. 2 Anst. 458.—49. And plaintifi^ 
therefore, cannot dismiss his bill without costs. 2 Anst. 458. — 50. A decree for a 
reiver is not superseded by a commission. 3 Atk. 564.—51. An executorship, with 
which a bankrupt happens to be invested, is untouched by his bankruptcy. 1 Atk. 101 
-"52. Equity will not interfere to restrmn the bankrupt from recovering his property, 
when the comniission is not proceeded in. Cox. 24. — 53. A commission distinguisheti 
from, or awimilatcd to, an execution. See i Vern; 153 . 1 Atk. 67 , 153 . 2 Ves. ««. 
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But a commission, granted (r) before an act of bankruptcy is com> 
pleted, will be void: as, ailer an arrest and imprisonment and within 
two months after the arrest. 1 Sal. 111. (s) 

By the st. 21 Jac. 19. no purchaser shfdl be impeached, &c. unless 
a commission be sued within five years after he becomes bankrupt. Vide 
post, (D18.) 

And therefore, the commission ought to be granted within five years 
after the act of bankruptcy. Semb. 1 Lev. 13. 1 Ver. ISS. 

But if there are several acts of bankruptcy, it may be granted within 
five years of the last act. R. 1 Lev. 13. 

So it must be granted during the life of the bankrupt, and not afmr^ 
wards. 2 Ca. Ch. 143. 192. 1 Ver. 153. 

So by the st. 7 Geo. 31. a creditor on a security not due before the 
party becomes a bankrupt, shall not be a sufficient creditor in respect 
of such debt, to join in a petition for a commission of bankruptcy, until 
sudi time as his debt becomes actually due and payable. 

(D 2.) Vl^ho shall take advantage of the commission. 

By tlie st. 1 Jac. 15. in four months after tlie commission, and until 
distribution, &c. any creditors of the bankrupt may join with the credi¬ 
tors who sued forth the commission, those so coming in contributing (/) 
to the charges of the said commission, and if the creditors come not in 
within four months, then the commissioners have power to distribute. 

And all the creditors may come in before (») distribution made, 
though four months are passed. R. Hutt. 38. 

So by the st. ? Geo. 31. a creditor, whose bond, bill, note, &c. 
taken on sale of goods, is payable at a future day. 

And till the four months are passal the commissioners cannot make 
distribution, though tliey may sell and prepare for a distribution pre¬ 
sently upon execution of the commission, within the four months. 
R. Hutt. 37. 


S Ves. 259. 16 Ves. 494. 17 Vcs. 251. 408. 1 V. & B. 66. 5 V. & B. 107- 

16 East, 230. —- 54. A mistake may be corrected before the commission has been acted 
upon. 10 Ves. 286. — 55. But‘not afterwards, lo Ves. 286. 13 Ves. 325.— 

56. Even to correct a clerical error, 190. — 57. Alteration in the description of a bank¬ 
rupt, refused. 9 Ves. 207. — 58. To correct a wrong Christian name, a new docket, 
■bond, and re-swearing of the affidavit, ordered. 1 Rose, 85. IS Ves. 480.—59. Alte¬ 
ration of the teste, and re-scaling of commission acted upon, to let in a subsequent' 
act of bankruptcy, refused', l Rose, 228. 18 Ves. 480. 

(r) 1. If the act of bankruptcy is complete before the commission is sealed, though 
subsequent to the docket, it seems sufficient. 14 Ves. 80. 1 Ves. J. 51. — 2. At least a 
commission may be supported upon an act of bankruptcy,by lying two months in prison, 
upon a docket struck before the two months expire. 1 Ves. J. 51. 

(«) Mor is the commission rendered valid by the party’s continuing in prison during 
the remainder of the two months. 4 £sp. 221. 8X'.R. 507. Sra vide Bea. L M. 
•498. 2 Show. 609. 512. 14 Ves. 80. 83. 

(t) Creditors may prove without paying contribution. Stat. 5 Geo. 2. c. 30. s. 95. 

(u) If a creditor make oath of a certain sum being due to him, he ought to be ad¬ 
mitted to prove to that amount for the purpose of choosing assignees, for the account 
may aBerwards be fully investigated; unless there appear to the commissioners to be 
any reasonable objection to the fainiess of the debt, and then the commissioners must 
only suflfer the cr^tor to claim, till he makes out his demand to their satisihetion. 
l Atk. 70. 

lo And 
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And it is sufficient that the creditors offer to be joined and contri¬ 
butory to the charp, without tendering any particular sum. Hutt. 'Sg* 

So, after a distribution of part, any creditor paying contribution may 
come in for that which remains. R. 2 On. Ch. 154. 

But an offer of creditors to join with those that procured the com¬ 
mission, is not sufficient, without an offer also to be contributory to the 
charges. 11. Hutt. 38. 

Aud the charges comprehend all expences of the execution and de> 
fence of the commission^ as well as of the issuing. Hutt. 38. 

And if the creditors refuse, or neglect to come in before distribution 
made after four months, they shall not be afterwards aided, li. 
2 Co. 26. b. 

And if distribution be matle after the four months of part only, the 
otlier creditors come too late. II. Hutt. 38. R. cont. that they do 
not come too late for the residue. 2 Ca. (!Jh. 154. (or) 

And they ought to take notice of the commission, it being of record. 
2 Co. 26. b. 

(D 3.) Who are creditors. 

By the st. 21 Jac. 19. (though not by the st. 13 El. 7. and 1 Jac. 15.) 
alien creditors shall have the same benefit of a commission of bankrupt, 
as a subject or denizen. 

And by the same statute,every creditor (_y), having security for his debt 

by 


(x) 1. Proof, after dividend, will be admitted, and satisfied before a farther dividend, 
if the delay is accounted for. 1 Sch. & Lef. 242. 1 Mad. 600. ^ 1 Atk.206. S Bro. 
50 . — 2. It seems that the regular mode of being .idniittcd to receive former dividends, 
is by petition to the Lord Chancellor. But if the assignees pay former dividends 
without an order, to any creditors who have omitted to prove until aflcr a dividend, 
they must pay all such creditors in the same manner. 2 Bro. 50.—.7. It was for¬ 
merly considered, that after distribution actually made of any part of a bankrupt’s 
estate, creditors could not be admitted to prove their debts, unless under particular 
circumstances. Hob. 287. Hutt. 38. Good. 4.5. — 4. But since the alterations made 
by later statutes, as to the time and manner of making a dividend, except where there 
has been gr< laches, a creator will be permitted to prove his debt at any time, as long 
as any thing remains to be divided. 1 Atk. 208. — 5. Where a landlord distrained 
for rent, and fifteen years after the date of the commission, when the assignees and 
bankrupt were dead, applied to be admitted to prove a debt, which depended upon an 
account said to be settled between him and the bankrupt; the Lord Chancellor, in 
consideration of the length of time, and circumstances of the case, dismissed the pe¬ 
tition. I Atk. 111 . —6. ft is the practice without an order, to pennit creditors to prove 
at a meeting to declare a dividend, and in the first place to direct them to be paid 
equal to those who had proved before, and then to direct a general distribution ot the 
residue. Co. Bt, Laws, 521. 

{if\ 1. Though surety had become liable before, \yt if be had not paid till after the 
principal’s bankrimtcy, he could not have proved. Barnes, 113. 3 Wils. 262. Blk. 794. 
Cowp.525. 1T.R.S99. 7T.R..564. 1 Bro. 384. 3 Wils. 13. Blk. 839. 3Wils;34fi. 
3 Wils. 528. DougL 166. 1 Atk. 130. 1 H.Bl. 640. 4 T. R. 714. 4 M.&S.S33. 

2. Unless the surety had taken from the principal a counter security, payable abso¬ 
lutely at a day certain. Cooke, 157. 2 H. Bl. 570. Cooke, 158. 2 T. R. loo. 
Id, 640. 7 T. R. 97.—3. Which right of the surety to prove upon his counter 
security, was subsequently confined to where the surety tqiplying to prove had taken 
' up Ids own bills, or paid the original dd)t, if upon bond, so that the bankrupt's estate 
would at all events be exonerated from the original debt. Co. Bt Laws, 149.161. 
and we 4 Ves. 385 . — 4. And where the counter security was conditional, and not 
ftirfeited before the bankruptcy, he could not have proved at all. 2 T. R. 640. 

H2 aStr. 
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S Str. 1160.<~*5. Seeut, bad it been forfeited. 5 Bro,'502. 7 T. R. 97.--«. But 
now, sureties for bankrupt paying debt after commission issued, mw prove under it, 
or if the creditor has proved, they may stand in his place. Stat.49 Geo. 5. c. 121.S.8. 

— 7. The surety as well as principal in the grant of an annuity, is within the 
49th Geo, 3. c. 181. s. 17. ,4 Taunt. 90. But see 4 M. & S. 335. — 8. When the 
creditor had proved under the commission before he called upon the surety, the surety 
had an equitable right to stand in the place of the original creditor, and receive 
dividends upon such proof.* 8 P. Wms. 89. 1 Atk. 189. G Ves. 885. Co. Bi. 
Laws, 810. —9, And upon a bill filed by a suretjr in a bond against the obligee, to 
compel him to prove under the commission against the obligor; the court ordered 
the defendant to prove, upon the plaintifiP’s bringing the money into court. Co. Bt. 
Laws, 811. — 10. And where the holder of a bill proved it under a commission against 
the person who ultimately ought to have paid it, before he called upon the surety, and 
he received either the whole, or a part of the debt from the surety; the court gave 
the surety the benefit of the holders proof under the commission. 8 P. Wms. 89. 

1 Atk. 189. 6 Ves. 295. Co. Bt. Laws, 210. — 11. But this equity of the surety to 
stand in the place of the holder of the bill, will not be permitted to operate to the 
prejudice of such creditor, if he has any other distinct demand upon the bankrupt*! 
estate; and therefore any diminution of his dividends upon such distinct debt, occa¬ 
sioned by the surety’s standing in his place, and receiving dividends upon such first- 
mentioned debt, must be made good to him by the surety out of such dividends. 

3 Ves. 243. — 12. Proof by the creditor on behalf of the surety allowed, surety having 
paid. C Ves. 646. —13. Proof .by the creditor on behalf of the surety, having paid, 
mfty be compelled, lo Ves. 414. — 14. But a person liable with others unon a hilt of 
exchange, cannot raise that equity by payment subsequent to the proof ot the holder, 
until he has received 80s. in the pounii. 10 Ves. 414. but now vide supra. — 15. The 
debt of a surety, payable after the issuing of a comini.s$ion against him, may, by virtue 
of stat. 7 Geo. 1. c. 31. be proved under it. He will therefore be discharged from the 
debt by his certificate. I T. R. 17. —16. A. in consideration of 1/. 10s. 7d. received 
of B., undertakes in writing to make himself liable for the due payment of a note upon 
which C. was then indebted to B., and B. thereupon consents lo furnish C. with more 
goods; and then A., before the note was due, becomes bankrupt. Held, that A.’s 
undertaking was intended as a collateral engagement only, in case C. should not pay 
the note when due; and tlierefore was not proveable. Cowp. 460. —17. Debt accrued 
by default, after bankruptcy of surety, is not proveable- 15 Ves. 286. — 18. Hciicc, 
where a bond conditioned for the repayment of money by a principal and surety, has 
not been forfeited till after the bankruptcy of the surety, the debt cannot be proved. 
Dougl. 160. —19. Proof by acceptor of accommodation bill as a party liable, within 
stat. 49 Geo. 3. c. isi. Rpse, 4o. — 80. Proof by drawer of bill as a party liable, 
within stat. 49 Geo. 3. c. 121., from being first liable by the real nature of tne tran¬ 
saction. 3 V. & B. 40. — 21. Proof by a partner as a party liable, within stat. 49 Geo. 5. 
c* 121. 3 V. & B. 31. — 28. A. ana B. are partners, they agree to dissolve partner¬ 
ship, andB. covenants to indemnify A.agmnstall demands owing from the partnership. 
B. becomes Imiikrupt. A. is obliged to pay a debt owing from the partnership; but 
he may, if he pleases, come in under B.*s commission. Clearly as the law stood be¬ 
fore stat. 49 Geo. 3. c. 181. 8. 8. B.’s certificate would not have barred A.’s claim, 
since the payment by him having been made after the bankruptcy, he could not have 
proved under the commission: but that statute has provided, that *' where, at the 
time of issuing the commission, any person shall be surety for, or be liable for any 
debt of the bankrupt, it shall be lawful for such person, if he shall have paid the debt, 
wlthough he may have paid it after the commission shall have issued, to prove his de¬ 
mand in reject of such payment, as a debt under the commission; an.d every person 
obtaining his certificate shall be discharged of all demands at the suit of such person,’* 
&C. &c. Held, that B. is discharged under the statute, for either, 1. The statute con¬ 
templates equitable as well as legal liability; if so, then A. was surety for B., since, 
though at law A. was liable as well as B., yet in equity B. was liable alone, and A. was 
surety for him. 2. Or, the words liable for any debt of the bankrupt,” are Iwge 
enough to comprehend this case. 8 M. & S. 195. 2 Rose, 47.— 23, A bail-bond to 
the snerifl^ forfeited before the bankruptcy, is proveable. 1 Cowp. 25.— 24. Seciu, if 
not forfeited until the bankruptcy. 1 Burr. 436. — 25. A. becomes bail for B.; 
A. cannot prove as a creditor under a commisrion of bankrupt against B., till A. has^ 
aetunlly paid the debt; and if B.’8 act of bankruptcy be prior of A.’b paying the debt, 
he cannot prove at all. 3 Wils. 262. 2 filk. 794. —- 26. Debt and costs on bail-bond 
(though increased by two writs of error) paid for a bankrupt on a promise of indemnity, 
flrc not covered by the cbmmisaion of bankrupt, the same not being paid dllfaftor thi 
bankruptcy, though judgment on the bail-bond was had before. 2Blk.794.' 3l^ls.263. 

— 27, 
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hy judgment, statute, recognizance, specialty, &c. whereof no execution- 
or extent is served, and executed before (z) such time as he became* 
bankrupt, shall be relieved, &c. 

And every creditor having security for his debt, or having no se¬ 
curity, &c. or having made attachment of the goods of the bankrupt by 
the custom of London, or elsewhere, (a) 

If 


— 27. Bail are not to be considered as sureties for, or as liable for the debt of a bank¬ 
rupt, within 49 Geo. S. c. 121. s. 8. 2 Mars. 192. 6 Taunt. 329, — 2S. The assig¬ 

nee of a judgment creditor may prove under stat. 49 Geo. 3. c. 121. the credit arising 
from payment since the bankruptcy, of bills accepted for bankrupt’s accommodation. 

1 Rose, 4. 7 Ves. 245. 
fa) 1 P. Wins. 91. 737. 

(a) 1. Proof allowed only for the debt itself, upon the bankrupt’s own security. 

6 Ves. 449. 600., and sec 15 Ves. 472. — 2. On proof by creditor holding security, 
the security is never deducted, unless it be upon the bankrupt’s property. I Rose, 76. 
18 Ves. 65. — 3. Rule that security shall be sold before proof, will be cautiously re¬ 
laxed ; and, in this respect, the general benefit of creditors, and amount of the debt, 
are material circumstances. 2 Rose, 63. 1 V. & B. 518. — 4. Proof allowed, without 
delivering up assignment of premises by third persons as sureties. 3 Mad. 373. — 

5. Proof allowable to full amount of third person’s security, though it exceeds the debt, 
so as only 20s. in the pound is received. 6 Ves. 449. 600. — 6. Proof allowable to 
full amount of each of several securities by third persons. 18 Ves. 65. — 7. Creditor’s 
proof upon retaining property, not to be refused because thereby enabled to elect him¬ 
self assignee; if he does so, he will be removed, upon a prompt application. 1 Rose, 324. 
— 8. If a security is deposited hy a debtor generally to indemnify his creditor for a 
balance then due, and for such sums of money as shall be advanced to him, and at 
the time of the bankruptcy of the debtor, the creditor has two demands, the one 
proveable under the commission, and the other not; he may apply his security in the 
first place, to reduce that demand which is not proveable under the commission. Co. 
Bt. Laws, 124. Id. 126. 6 Ves. 94. — 9. If a creditor obtains goods from a bankrupt 
a few days before he fails, and on suspieion that he was about to do so ; he will not be 
allowed to retain the goods, and to prove for the residue.- 3 Bro. 46. — 10 . Where a 

E erson takes a bill without the name of the party from whom he receives it, it may 
e either as a pledge, or a purchase, according to the agreement of the parties. If it 
is taken as a pledge, it must be sold; but if as a purchase, it liquidates the debt to the 
full amount of the bill. Co. Bt. Laws, 124. 1 Ld. Raym. 442. 12 Mod. 241. 
Comyn’sRep. 57. — 11. Difference between bills, and property whose value is on^ 
ascertainable by a sale; creditor may take bills at their amount, and prove for defi¬ 
ciency. 1 Rose, 324. 1 V. & B. 280. 1 Rose, 325. — 12. If a debtor, by way of 
collateral security, delivers a bill of exchange or promissory note to his creditor, witli- 
out bis name appearing upon the paper, it must be disposed of as a pledge; and the 
produce applied to reduce the debt, tne residue of the demand being only proveable 
under the commission. Co, Bt. Laws, 124. — 13. Bill drawn by vendee’s banker at 
three months, accepted before due, given by his order in payment; upon bankruptcy 
of vendee, banker, and acceptor, bill, being a pledge, must be made available first 
against the estates of the two last. Cox, 194.-—14. Sale of mortgaged premises, 
and proof for deficiency, is provided for by the general order of 8th March 1794. 

1 Rose, 444. — 15. Sale ordered of lease not assignable, but assigned without licence, 
and proof for deficiency. 1 Rose, 432. — 16. If a creditor has a joint security from 
the bankrupt and another person, he is not obliged to deliver up the security; being 
entitled to recover what he can from the co-surety, and to prove the whole debt, or 
su^ part thereof as he has not received at the time of the bankruptcy, and reedve 
dividends under the commission upon the proof, provided he does not receive more 
than 20#.. in the pound upon the whole debt. 2 Atk. 527. l Atk. 109. — 17. Sale 
of a pledge of joint property does not prevent proof aminst the separate estates of 
the bankrupts, if there is no other joint property. 2 Mad. 262 . 18. When a credi¬ 

tor offers to prove a. debt, he is to swear whether he has a security or not if he baa 
a several security, and insists upon proving, he must deliver up the security for the 
benefit of the creditors at large. 1 Atk. 104. — 19. Every secunty that a creditor baa 
for hia debt, must be produce at the time of his proving, when the commissioners, 
vrill mark them as having been exhibited. Co. Bt. Laws, 129 .— 90 . If the creditor 
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If an executor becomes a bankrupt {b\ the legatee (c) shall be a 
creditor. 

So, a surety for a bankrupt, who has paid the debt. R. 2 Cro. 127. 
Or, the bail for a bankrupt, who has paid the condemnation. 

Or, a debtee, though the day of payment is not yet come, (d) * 


bas a judgment, he ougiit to produce an office copy of the judgment to be exhibited; 
for upon a petition to have the proof of a debt admitted, which the commissions 
had rejected, b^ause the creditor bad not an office copy of the judgment to exhibit, 
the petition was dismissed with costs. Co. Bt. Laws, 129. 1 Atk. 83. — 2i. Permis* 
sion to a creditor whd had proved, and thereupon given up his security, to retract his 
proof, rehised. 18 Ves. 290.—29. A creditor holding security, has, with a view to 
the chtnee of assignees, a right to have the security taken at its value, and to prove 
for the dificrence. l Rose, 822.— S3. If creditors abroad obtiiin a prii>rity of payment 
out of the bankrupt’s effects there, by attachment or other process, and apply to prove 
tliere debts here; they will not be permitted to come in under the commission on tlie 
same footing with the creditors in this country, unless they abandon their priorities ob- 
tidned abroad. Doug. 181. 1 H. Blac. 665. Co. Bt. Laws, 301. 8 Ves. 82.— 

If a landlord distrains for arrears of rent, and proves his debt under a commission, 
be must be put to bis election, to waive his proof or bis distress, l Atk. 105. And 
Lord Hardwick Intimated, that he considered the landlord was not barred of his 
distress by having proved under a commission; that he might waive his i.roof after he 
had received a dividend, and upon refunding the dividend, be allowed to resort to 
his remedy by distress; for a landlord's was a more favourable case than a com* 
mon creditor’s, who had often been allowed, upon refunding a dividend, to bring an 
action at law rar his debt.—25. If a creditor has obtained an uniair possession of the 
bankrupt’s property, his share of the dividend may be retained until he gives up the 
property. 3 Bro. 46. 

(o) 1. If tbu testator’s property cannot be distinguished from the bankrupt’s, proof 
must be made for the amount due to the testator’s estate, and in strictness a bankrupt 
ought to be admitted a creditor, for that which he is entitled to as executor, agmnst 
his own estate; but the court will secure the property by ordering the dividends to be 


against the bankrupt’s estate, and receive dividends, l Atk. lol. Co.Bt. Laws, 137. 
But if the testator’s property is considerable, or it is necessary to take an account of 
the assets, the creditors of the tc.statur must proceed by bill. 2 Bro. 596. — 3. Proof 
by the bankrupt as executor, allowed, in respect of assets exceeding what he was au¬ 
thorized by testator to trade with. i Buck, 202. See 10 Ves. 110. — 4. If a bank¬ 
rupt and another person are joint executors of a creditor of a bankrupt, and there is a 
suit pending in the ecclcsiasrical court as to the executorship^ the solvent executor 
must prove against the bankrupt’s estate; but the court will.order the dividends to be 
paid into the bank, pending the contest in the ecclesiastical court. 3 Bro. 198.— 
5. Proof in respect of trust property continued by the bankrupt, as administratrix, 
in trade, allowim. The bankrupts were the administratrix and the partners who sur¬ 
vived testator. 2 V. & B. 414. — 6. Where K. and S., trustees of money in the funds, 
sold it out for the benefit of S., who died insolvent, and K. became a bankrupt; the 
Ixird Chancellor held, that the person interested in tlie trust fund, might prove against 
the estate of K. the value of the funds at the time of the bankruptcy, althou^ 
estate of S. only was benefited by the breach of trust. 3 Bra 196, — 7. Proof a^nst 
husband executrix allowed, he having admitted assets in answer to a bill filed against 
them. 1 Sch. &Lcf. 173. 

(c) 1. If a Ic^cy be given to A., payable at 21 , or marriage, with interest, it is a 
vestM legacy; and if the executor having the legacy in his hands becomes a bankrupt 
the legatee may prove it under his commission. 2 Bro. 305.—9. Proof by logn ^ 
against the bankrupt executor, allow^ on behalf of self and others, without prmous 
appli^rion to conimisuonCrs, with direction to pay dividends into the bunk; proof 
by executor having committed a devastavU, precludra. 9 Rose, 413. 


(d) 1. Debts not due at the rime of the act of bankruptcy (now, at the date of the' 
comnussion, by 46 Gea 3. a 135.) are not proveable 9 B. & P. i. — 2 And the rule 
to decide whether a debt due from a bankrupt accrued before ihe bankruptcy or 
since, is to consider whether the creditor could have enforced payment berore the 
bankruptcy. Ifhecouldnot, the debtor is not dischamd by the certificate. iT.R. 
369. 6 Yes. 811.—3. A father, being tenant for life ofan estate, with remainder to hfs 
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So* an executor, though he has not a probate of the testament before 
the bankruptcy. R. 2 Show. 253. Ray. 479. (r) 

So, by the st. 7 Geo. 31. whereas merchants and traders in goods 
often sell on cr^it, and take bills, bonds, notes payable at a future day, 
all persons who have given, or shall give credit on such securities to any 
who becomes bankrupt, on a good and valuable consideration bm&JuU^ 
&c. shall be admitted to prove their debts, &c. and to have distribution 
with a rebate of interest, &c. as if the debt was payable presently, and 
not at a future day. (/) 

Creditors, 


son in tail, the father and son join in mortgaging the estate for the debt of the father. 
The father becomes bankrupt, and the mortgaged estate is sold under the commission. 
The son cannot prove any debt under the commission in respect of his interest in the 
estate, not being damnified until after the bankruptcy. Cox, 105.—4. The statute, 
46 G. 3. c. 155. is a remedial law, not a restrictive one; it is to enable those to prove 
who could not prove before, not to impose a limitation on those who could. And 
therefore, though the words," notwithstanding any prior act of bankruptcy,” are ge* 
nerai, they shall not be intended to mean, that wherever there has been any act of 
bankruptcy prior to the contracting of the debt, a creditor shall only be admitted to 
prove his debt under the condition therein imposed. 2 M. & S. 479. 

(e) 1. Where the demand rests in damages, and cannot be ascertained but through 
the intervention of a iuty, it cannot be proved; thus, for mesne ^iits, or a breach of 
eovenanttodoanyouieract,exceptto paymoney. Dot^l.584. 6T.R.489. 7T.R.613. 
—>8. If a demand u partly liquidated, pmrtly not, as the d^rence of price upon a re^le, 
creditors having a security may apply it first to the former, then to the latter, and 
may prove forme reridue. 6 Ves. 94.—*3. If a demand, in the nature of damages, be 
capable of being liquidated, and ascertained at the time'of the bankruptcy taking 
place, so that a creditor can swear to the amount, he may prove it as a debt under the 
commission. — 4, As in an action of assumpsit on a quantum mertdt. DougL 167. — 
5. Or if a bond be given to replace stock on a given day, and the bond is forfeited 
before the bankruptcy of the obligor, it may be proved; and the amount to be proved 
is the dividends due before the bankruptcy, and the value of the stock at the chy the 
commisuon issues. Co. Bt Laws, 149. 7 Ves. 308. — 6. Or if money be paid by one 
partner to anoUier (who afterwards becomes bankrupt) for the purpose of b^g paid 
over as his liquidated share of a debt to their joint creditors, and it is not so appH^l, 
it may be proved by the solvent partner as a clebt under the commission, l East, SO. 
— 7. So a demand in trover, if for a liquidated amount, may be proved^ under a com* 
mission. Dougl. 168. — 8. Damages liquidated by a security; thus, a note given upon 
compromising an action for seduction, are proveable. IsVes. 289. — 9. Where a bank¬ 
rupt, at the nmeof hit bankruptcy, is indebted in an ascertained or ascert^able sura, 
it may be proved under the commission, and is discharged by the certificate. 3 T. R. 
539. 4 T. R. 570. —10. Equitable demands are provable. 1 Sch. & Lef. 48. 
s V. & B. 40. — 11 . Though the debt be contracted after the bankrupt quitted trad^ 
it may be proved. 1 Ld. Raym. 287. 

(f) I. Lord Thurlow held, where parties had engaged in writing to warrant the pay¬ 
ment of a Inll in like manner as if they had indorsed it, that in order to entdile the 
holder to prove his debt under the statute of rebate, 7 Gieo. 1. he must make himself 
a creditor by indorsement, and that there was no debt proveable under the provision 
of that statute, but what arose umoa the face of the instrument. sBro. 614.— 
3. But Lord Eldon has unce held, tnat a letter from the parries upon whom bills were 
drawn, undwtakipg to accept the bill^ was clearly settled to be an ac^tance at law; 
and upon the assignees decuning to tiy it, he made an order for the^ bills to be proved 
under the commission. 6Ves.9.—3. (^nringoit dd)ts are not within riie st 7 0.1. 
it bdng imposttble to make a rebate intwest upon them according to the statute 
from ue uncertainty whether they would evtf bectftne due._ Contmgent debts are, 
therefore, in the same situation as befora the statute except in the case of parricular 
driits provided for by the le^store. 3P.Wms.396. 3 Ld. Raym. 1546. Str.866, 

1 AtL 113. 3 Wils. 370. — 4. Tho statute is confined to driits, for uddeh a written 
security has been riven. sF. Wins.395. 4 East, 438. 9 East, 498, and cases tboein 
cited.—5. If a mU be drawn before a trader becomm a banknipl^ and protested after- 

H 4 wardn 
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Creditors by judgment, statute, recognizance, specialty witli penahy, 
&c. attachment, or other security, by the st. 21 Jac. 19. shall not 
be relieved upon such judgment, &c. but for a rateable part of their 
just debt, without respect to the penalty contained in such judgment,, 
statute, recognizance, specialty, &c. 21 Jac. 19. , 

. And by the st. 21 Jac. 19. Ae commissioners may examine any upon 
oath, or otherwise, for the discovery of the truth and certainty of his- 
debt, for which he seeks relief by such commission. 

But a mortgagee is not entitled to relief within the statutes of bank¬ 
rupts ; for he may help himself by his mortgage. Ch. R. 466. 

So, if a bankrupt purchase lands, and part of the money is not paid> 
the land shall be charged with it. 1 Ver. 267, 8. 

Nor a man, who has goods pledged to him for his money, before the 
bankruptcy, (g) 

Nor 


ward*, it is nevertheless a debt proveabte under a commission ; for it is debitum in pre-^ 
senti tolvendum inftituro, 2 Stra. 949.; and cited 3 Wils. 16. — 6. A bond, payable by 
instalments,given in consideration that the obligee would many, and settle asmall estate 
upon a servant maid, and also maintain a bastard of the obligor, is within 7 Geo. 1. 
C.31, and therefore proveable under the obligor's commission. Cowp. 742. — 'l. By 
stat. 49 Geo. 3. c. 121. *. 9. it is enacted, that all persons who shall give crecht upon 
good and valuable consideration bond fide^ for any money whatsoever not due or pay¬ 
able at or before the bankruptcy of the person credited, may prove their debts under 
the commission, deducting a rebate of interest for what they receive, to be computed 
from the actual payment thereof, to the time such debts would become payable, ac¬ 
cording to the terms upon which the same were contracted.— 8. Money due upon a 
judgment for mesne profits is not within sect.9. of 49Geo. 3. c. 121. Wightw. 16.— 
9. By st. 19 Geo. 2. c. 32. s. 2. the obligee in any bottomree or retpondeniia bond, and 
the assured in any policy of insurance, made and entered into before the bankruptcy, 
upon a good and valuable consideration, born), fide, shall be admitted to claim under 
the commission, and to prove his demand, after the loss or contingency shall have hap¬ 
pened. —10. And insurances upon lives are within the statute. Dougl. 166. — 
11. But a debt, upon a policy of insurance, effected during peace, where the loss hap¬ 
pens by capture alter the commenceiqent of hostilities, is not proveable. 4 Mon. Bt. 
Laws, App. 13.— 12. Agents having effected policies of insurance with a bankrupt, 
may prove, if the parties interested are abroad. Stat. 49 G. 3. c. 121. s. 16. 

(b) No lien upon bankrupts, by lying in prison, can be created after the first 
arrest. 2 Ves. J. 286. — 2. General assignment of all eflbcts an act of bankruptcy; giv¬ 
ing, therefore, no Hen. 2 Ves. 286. But a lien, under a previous deposit and execution, 
was held not affected. 2 Ves. 286. l Ves. & Beam. S 18.—3. The vendor of an estate 
has a lien for the purchase money; and if upon a re-sale the estate produces less, be may 
apply the proceeds of the sale, first in liquidation of the charges of sale, and then of the 
where a person agreed to sell some standing trees, to be cut and taken away within a 
limited time, and to be paid for by instalments on fixed days; and thevendee cut and took 
purchase money, and prove for the difference. Co. Bt. Laws. 123. 6 Ves. 94.—4. And 
away part, but not the whole of the trees,within the limited time; the vendor was 
held, uten the banknmtcy of the vendee, to have a lien upon the remainder; and to be 
entitled to prove for the amount of the trees taken away. 4 Mo. Bt. Laws, Appendi.x, 
16. — 5. Upon the bankniptcy of the purchaser of a chattel, viz. timber felled, whe¬ 
ther the vendor has alien,and may prove the defidency, quare. 12Ves. 379.— 

6. Judgment creditors have no lien upon lands articled to be sold before a bankruptcy, 
the conveyance to which remains unexecuted at the Ixmkruptcy. 2 Rose, 192. — 

7. A specialty creditor has the same right, under the bankruptcy of the heir of the 
debtor, as if he had not become bankrupt; and may, therefore, follow the real assets, 
or their specific produce, in the hands of the assignees. The subject being small, re¬ 
lief was given on petition. 5 Ves. 449. — s. Deposit of a mortgage and bond by the 
mortgagee, without notice to the mort^or. The mortgagee booming bankrupt, his 
uiignees were decreed toasngn accordingly. 9 Ves. 411. —9. In an action on a 
proptissQiy not^ the plaintiff heesme bankrupt; the estignees gave the defendant 
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Nor a man, who lends money to a bankrupt afler his bankruptcy, 
and a commission against him, though without notice of it. Per 
2 Com. Rawlinson cont. 2 Ver. 157. 161. (//) 


notice, after judgment, not to pay the debt recovered to any but their order; the at> 
torney sued out a set. fa. in the name of the bankrupt, the note having been deposited 
with him since the beginning of the action, to secure a debt due from the bankrupt. 
A rule to set aside the sci/a. was discharged. 2 Anst. 577.— 10. If a candle-maker 
or maltster forfeit the single duties, and then become a bankrupt, and is convicted 
after the assignment of his estate, the double duties may be distrained for on the can* 
dies, malt, utensils and materials, in the hands of the assignees. Dougl. 411.— 

11. Stock secured by bond, and the collateral securities of real estate, to be replaced 
at the end of three years; and in the meantime, the dividends to be paid as they ac¬ 
crued due. The dividends are not paid. Afterwards, and before the expiration of 
the three years, the obligor becomes a bankrupt. Held, that the obligee was entitled 
to have the proceeds of the sale of the real estate immmediately laid out in the pur-^ 
chase of stock, without waiting the expiration of the three years. I Buck, ISS.—* 

12. A packer is entitled to retain goods sent him to pack and press, against a demand 
made for them by the assignees of a bankrupt, until he is pmd the price of packing, 
and any other debt due to him from the bankrupt. 1 Atk. 228. 

(A) 1. Where a verdict for damages is obtained before, buyudgnient is signed after 
bankruptcy, the demand is not provcablc. 16 Ves. 256. 14 East, 197. 2 M & S. 70. 

2. Where judgment, in an action upon the case, is obtained after the bankruptcy, the 
costs arc not provcable s Wils. 270. 1 Atk. 140. 3 Wils. 270. 11 ves. 652. 
2 N. R. 191. n. 14 East, 210. 2 M. & S. 70. accord. 1 H. B. 29- 1 H. B. 29, 
contra. See 2 N. R. 190. 2 Str. 1195. Cowp. 138. — 3. Where judgment in an ac¬ 
tion for a debt commenced beibre, is given after bankruptcy, the costs, comme senile, 
are not proveabic. 2 Mont, note 3 C.—Cases that they are proveable, are, Str. 1196. 

I Wils. 41. 14 East, 200 . 2Blk. 1317. 2 Bro. 597. 1 H. B. 29.—Case that they 
are not provcable, is Anon. 1 Atk. HO; saidjin Burr. 2445, to have been over-ruled; 
see 11 Ves. 650. — 4. Tl>e rule, however, has been laid down, that costs have relation to 
the iudgment; and therefore, that if a judgment maybe proved under a commission of 
banlcruptcy, so may the costs. 2 T. R. 261.— 5. And clearly, if a party become bank¬ 
rupt after final judgment is signed against him, the costs arc proveable. 2 T. R. 261. 

II Ves. 647. — 6. If the plaintiff, after a verdict found for the defendant, but before 
judgment signed, become bankrupt, the costs are not provcable under the commission. 

1 Mars. 346. 5 Taunt. 240, 778. — 7. So, the costs of a nonsuit before bankruptcy, 
not taxed till after, are not comme semMe proveable. ^1 Mont. 180. 1 Mars. 346. 
5 Taunt. 347, having, semble, over-ruled 1 B. & P. 134'; and 5 T. R. 365, having 
been decided upon Cowp. 138. a case doubtful, and not applicable.—8. If an action 
be commenced after the bankruptcy, for the recovery of a debt proveable under the 
commission, and judgment be recovered against the^nkrupt, the costs arc not prove¬ 
able. Str. 1194. 1 Wils. 41. 11 Ves. 659. Cowp. 138. 2 N. R. 190. —9. TTie 
costs of a writ of error, brought upon a judgment the costs of which are j^ovenble 
tinder the commission, are also proveable. 6 T. R. 282. Str. 1196. — lo. The costs 
of a seire facias to revive a judgment, or of affirmance on a writ of error, are a debt 
by relation back to the time of that judgment; and are therefore proveable under the 
defendant's commission, if the judgment itself can be proved. 6 T. R. 282.—11. If, 
after judgment in assumpsiU by default,and inquiry executed, defendant become bankrupt, 
and final judgment is suspended by an injunction dissolved after bankruptcy, costs, when 
taxed, are proveable. 3 Bro. 46. —12. If an action is brought against a bankrupt as 
executor after the commission, and he Incurs costs of suit by a false plea, the costs are 
not proveable under the commission. 3 Burr. 1368.—13. Costs upon petition or¬ 
dered before, hut taxed after the bankruptcy, are not proveable. Cooke, 192.— 14. The 
costs of a suit in chancery directed to be paid by an award made before the bankruptcy, 
but not taxed until afterwards, are not proveable. 9 East, 318.—15. A bond (and 
warrant of attorney), given by a bankrupt after his bankruptcy, in order to obtain his 
liberty, extinguishes the ori^nal debt accrued before the bankruptcy, and creates a new 
one, which cannot be {U'oved under the commission. 1 T. R. 715.-16. If a bond is 
given with a penalty, and there is a forfeiture of the penalty at law before the bank- 
rupt^, the bond may be proved under a commission. As if a father gives a bond to 
his intraded son-in-law, on the marriage of his daughter, to pay a sum of monev 
after hi* deatb| and intoreat upon particular^days diyiag his lifi^ and thaeu a breach 
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' So a inaii) who has an execution, or an extent served or executed 
upon the lands or goods of a bankrupt, before he becomes bankrupt, 
needs no relief by a commission of bankruptcy. Semb. per st.21 Jae. 19. 
Vide post, (D 20.) 

So a man who has a bond from A. with condition, that his executors 
pay 400 h to B. if {i) she survive two months after his decease, shall 

____ 

of the condition of the bond by non.i)avment of interest, and the father becomes a 
bankrupt, such bond may be proved under a commission; for it is a let^nl debt at the 
time ofthc bankruptcy by the breach of the condition, and not depending upon con* 
tingcncy. Davies, S30. l Atk. 116. —17. And it seems that if the arrears of the in¬ 
terest lie accepted after the forfeiture, it is not a waiver of the forfeiture, and the 
bond will be proveable under a commission. SeelAtk. lis.— 18. So, where a bond 
is given by a husband to pay a sum of money in his lifetime to trustees, to be laid out 
upon the trusts mentions in the marriage articles, and the husband afterwards con¬ 
fesses a judgment upon the bond; if the husband becomes a bankrupt, this debt may 
be proved under his commission. Co. Bt. Laws, 212. — 19. And note, that a bond 
is forfeited by breach of any one of its conditions (where there are several), and 
therefore proveable. 2 Rose, 416.—20. If a bond be payable upon demand, and 
intco’est has been paid upon it, but no demand of payment has been made, it maybe 

E roved under a commission. Co. Bt. Laws, 146.—21 . A bond given to rqtlace stock 
y a given day, forfated before the bankruptcy, is proveable. Co. Bt. Laws, 149.— 
22. If not forfeited before the bankruptcy, it is not proveable. 8 Ves. 334. — 2.3. Bond 
to secure a re-transfer of stock, and payment of dividends in the meantime; bank¬ 
ruptcy after the day mentioned; proof admitted for amount of dividends due 
before Imnkruptcy, and value of the stock at the date of the commission. 7 Ves. 301. 
— 24. Proof allowed for money lent upon parol engagement (failing by bankruptcy} to 
give security to replace stock upon a ^ven day. 9 Ves. llS. — 25. If an annuity is 
sedircd by covenant, and bond forfeited by non-payment before the bankruptcy, the 
creditor may prove, or proceed at law for a breach of covenant. 7 Vin. 71. Dougl. 
9.3. 10 Ves. 351. 1 Atk. 251. Ibid. 1 Bro. 268. Sectu^ if not forfeited. 2 Blfe. 
1106. Sec now the statute, «//>•«. — 26. But annuity bond considered not forfeited, 
where an acceptance had been taken for arrears. 5 Ves. 708. See Dougl. 519.— 
27. Accordingly, value set upon annuity secured by bond, penalty being forfeited. 
14 Ves. 574. —28. A testator, to whom a bankrupt was indebted l,200/., by his will 
forgave him 1,000/. part thereof, if he should pay to his sister aot. a-year; but if he 
should fail in so doing by two montlis, the cxccutnx was to call in the 1,200/., and the 
sister to have the interest thereof for her life; and if he should punctually pay the same, 
then after the decease of the sister he was to pay 200 /., the residue, to the exeeutrix. 
The payments had been several Uiiies in arrear, but had been afterwards paid, and 
the sister's receipt taken for them. Upon petition, the Lord Chancellor admitted the 
executrix to prove the 1 , 200 /. for the benefit of the sister. 2 Bro. 609. — 29. And 
where a debt was forgiven Iw a testator, upon condition that the debtor should pay an 
annuity to his sister; but if he failed at any time in doing so by two months, the ex¬ 
ecutrix was to call in tlie whole debt; and default was made in the payment of the 
annuity, and the debtor became a bankrupt ; the Lord Chancellor ordered, that the 
executrix should prove the debt. 2 Bro. 609. 

(i) 1. Debts depending upon a contingency, which has not taken place at the 
ofthc bankruptcy (now, the date of the commission, vide supra,} cannot be proved. 

2 P. Wms. 395. 2 Str. 867. 1 Atk. 114. 3 Wils. 27a 3 T. H. 455. Dougl. 165, n. 
accord.; diet, in 2 P. Wms. 497, contra. — 2. Hence, a debt payable at a niture un- 
certaiu period, is not proveable. 9 Ves. no. — .3. So a bond payable upon a con¬ 
tingency, which docs not happen until after the bankruptcy, is not proveable. 2 P. 
Wms. 396.—4. So a contract to replace stock upon demand, if no demand, is not 
proveable. 8 Ves. 337. — 5. So in the case of a covenant in a marriage settlement 
to transfer stock upon one month's notice into trustees* names, with leave to trustees' 
to forbear nodee during covenantor’s life; proof refused, l Rose, 323; 1 V. &B. 
176.—6. So in that of a covenant within seven years, or upon request to convey lands 
of a given value; bankruptcy ^er seven years, but no request; proof refiised, unless 
covenant secured by penalty. 8 Ves. 335.—7. So a contract to pay anotheris debt 
upon notice; if no notice, is not proveable. 14Ves.l89.—8. And it a man becomes 
bw for another, and befisre he is fixed is made a bankrupt; or if in the case of bail in 
error, before judgment is affirmed; the debt is conduct at the dme of the bank¬ 
ruptcy, and cannot be proved under a commisdon agamst the surety, s Stra. 1043. 

Vide 
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not have distribution within the st. 7 Geo. SI. for perhaps the money 
will never be due. Adm. in B. R. and afterwards affirmed in error. 
Trin. 3 Geo. 2. Sparks and TiiUy {k) (reported 2d Ld. Ray. 1S46, 
1570. (0 

• (D 4.) The 

Vide supra. 9. So where the contingency upon which juckment is to be entered up, 
under a powN' of attorney, does not ht^ipen until after the bankruptcy, the debtis 
not proveable. 8 T. R. 886. —10. A note is sent to a banker with a letter, stating 
it to be a security, and to be dpUvered to the payee upon a contingency; no cause 
of Bctiou accrues until the event has happened, s Stark. 333. — 11 . One having only 
a cause of action cannot prove; because the damages that may be given are con« 
sidered merely as contingent. 8 Ves. 335.—18. Therefore, if .u lessee ploughs up 
meadow ground, for which he is bound to pay the lessor a certain sum of money, as a 
penalty; that penalty cannot be proved as a debt'under the commission; or if a man be 
bound in an ooligaaon, in a certain sum td perform covenants, and the obligor, before 
he becomes a bankrupt, breaks those covenants, the obligee cannot prove this as a 
debt under the commission. Co. Bt. Laws, 193. 3 Wits. 370. — 13 . But if there be 
a legal debt, though Ui^le to be defeated afterwards on a contingency, it may be 
proved under a commission. 8 T. R. 389. — 14. And in the case of a legacy payable 
at twenty-one or marriage, it is a vested legacy, and may be proved under a com¬ 
mission against a bankrupt executor. 8 Bro. 305. — 15. A judgment at law, with a de¬ 
feazance, is a debt, notwithstanding the defeazance, and may be proved under a com¬ 
mission. 1 Atk. 117. 

(A) 1 . A. purchases an annuity of B., secured upon lands in fee-simple, falsely re¬ 
presented to be of equal value with the annuity, and under that representation, not 
enrolled. Upon a petitbn to prove for the value of the annuity, the Chancellor 
gave liberty to prove, without prejudice to a bill, reserving dividends. 1 Rose, 308. 
—8. A bond, although it is not assiraable at law, may be proved by the asugnee 
under the commission; the assignor, however, must join in the deposition that he hath 
not received the debt, or any part thereof, or any security or satistaction for the same. 
Co. Bt. Laws, 146.—3. The drawer of a bill accepted before, but dishonoured after 
his tonkruptcy, is discharged hs his certificate. 7 East, 436. 3 Smith, 441. —• 4. The 
discounter of a bill, without the Irankrupt’s name, may, or may not prove, acconUng 
as he took the bill as a pledge, or as a purchase; in the former case, he may; in the 
latter, not. 13 Mod. 841. Com. 57. 1 Ld. Rd. 443. 3 Ves. 368. 10 Ves. 306. 

— 5. Guaranty of a bill expressly, as if surety had indorsed it; bill due after bank¬ 
ruptcy; no proof. 15 Ves. 386. •—6. The holder of notes not negotiable, having re¬ 
ceived them from an intermediate person, cannot prove them as a debt against tlie 
maker. 2 Rose, 325. 1 Buck. 31.— 7. The inuorsee of a bill assigned since the 
bankruptcy, can only prove, as indorser could, at the time of the bankruptcy. Cox, 
433. — 8. Petition by assignor of a bill, writing over payee’s blank indorsement “ pay 
to A.,” and taking up bill upon acceptor’s bankruptcy, to prove, dismissed with the 
ofibr of a case. 1 Rose, 30.—9. The holder of tne cash nbtes of a bankrupt, 
though issued and dated b^ore the bankruptcy, cannot prove under the commission, 
or set them off against a demand due from him to the bankrupt, without proof that 
he took them before the bankruptcy. 6 T. R. 57. —10. If the acceptor, or other 
party to a bill become bankrupt, and the indorser is obliged to take it up in conse¬ 
quence of the bankruptcy, he may prove the bill under tiie commission against the 
acceptor, although it was not taken up till after the commission was issued. Co. Bt. 
Laws, lO.s. 1 Atk. 123 7 T. R. 565. 1 H. Bl. 640. 3 East, 72. 177. 2 New 

Rep. 180. 3 Ves. 304. accord. 4 T. R. 714. contra.— II. Where the indorser of a 
biU of exchange became Imnkrupt, and the holder proved the amount under the com* 
mission, and afterwards received a composition from the acceptor in discharge of the 
debt, without the consent of the assignees of the indorser; it was held, that the 
holder of the bill had thereby discharged the estate of the indorser, and that the proof ‘ 
of his debt should be expunged. 3 Bro. 1. Cooke, 155. —12. If the acceptor of 
a bill of exchange, for the accommodation of the drawer, is obliged to pay the amount, 
he may prove the debt under a subsequent commisrion a^nst the drawer, although he 
has not received any -.ecurity; but if he is not obliged to pay the aitoount until after 
the bankruptcy of the drawer, he cannot prove the amount under the commistioit. 

1 Atk. 122. 3 Wils. 13. 346. 528. 7 T. K. 364. —13. And 8 parol promise to in¬ 
demnify the acceptor from all costs and damages to wbicli he may be put by reason of 
the acceptance; or a written undertaking to pay the bill when due, will not enable 
the acceptor to prove, if the bill is not paid beroro the badtruptcy. S WOt. if. ffi. 
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Co. Bt. Laws, 15S. Dougl. 166. See 49 G. 5. e. 121. s. 8. 14. Counter accept' 

mces are good mutual considerations for such acceptances, therefore, if two traders 
exchange acceptances, and afterwards become bankrupt, each mav prove the other’s 
acceptances under his commission, though the acceptances of neither be due at the 
time of such bankruptcy. 2 H. B. 570. 7 T. R. 565. — 15. If two traders having 

exchanged acceptances, one becomes bankrupt, whereupon the other is obliged to pay 
the acceptances of both, and the bankrupt obtains his certificate; the'Other cannot 
recover from him any of the money so paid; for, as to his own acceptances, he is 
bound to provide for them; and as to the others, they were proveable under his com¬ 
mission ; and it is immaterial whether the acceptances exchanged be the acceptances 
of the parties themselves, or of other persons. 7 T. R. 565. 3 East, 72.— 

16. Proof by bankers upon bills remitted upon banking account, they discharging 
their own acceptances. 8 Ves. 531. —17. Cross paper between two houses, both be¬ 
come bankrupt; as between the two estates, no proof' can be made in respect of the 
bad paper, or the excess of damage eventually sustained upon that account. 4 Ves.. 
373.— 18. Cross paper dishonoured upon each side, both parties being bankrupt; as 
between the two estates the proof was confined to the cash balance, without re^d to 
the dishonoured bills. 5 Ves. 833.—19. Defendant draws a bill of exchange on the 
pliuntiffi, payable to the defendant’s own order; plaintiflls, on his request, and on pro* 
mise to indemnify them, accept the bill, which falling due after defendant becomes bank¬ 
rupt, thc^ pay to avoid a suit. This debt is not proveable. 3 Wils. 347. 528. 2 Blk. 839. 
— 20. If the holder of a bill of exchange give time to, or take security from, the ac¬ 
ceptor, or neglect to give notice of non-acceptance or non-payment, he discharges the 
drawer and indorsers, unless the acceptor had no effects in his hands; in which case 
the drawer cannot be injured by the want of notice, and the bill may be proved under 
his commission. Co.Bt. Laws, 168. — 21. A. and B. interchangeably accept accom¬ 
modation bills. B.’s bills are discounted with C., who, upon their becoming due, 
agrees to renew them; but A. having fallen into discredit, C. docs not take his name 
to the bills, but draws for the amount on B. only; before these new bills become due, 
A. becomes bankrupt. Semitic, thatB. might have proved the bills under A.’s commis¬ 
sion, this being a payment as it were of those bills. B. having arrested A. for the 
amount of the bills paid to C. after A. obtained his certificate, the court discharged A- 
on common bail. 2 Smith, 36. — 22. If an acceptance, for the accommodation for the 
drawer of a bill, be given before, and renewed after he has committed an act of bank¬ 
ruptcy, such renewal is a continuation of the same suretyship; and therefore, if a 
commission of bankruptcy be issued against the drawer, and the acceptor afterwards 
pay the bill, he will be entitled to prove the amount under such commission; though, 
before the renewal of the acceptance, he had notice of such act of bankruptcy having 
been committed. 13 East, 427. — 23. Bankers residing at difierent places, mutually 
agreed to return each other’s notes weekly, together with those of certain other 
bouses, and the deficiency, if any, was to be made up by the one in advance drawing 
a bill in favour of the other, at a certain date. The one in advance is, from the re¬ 
ceipt of the notes, indebted to the other in the excess, which debt is dischaiged by his 
subseijuent bankruptcy, notwithstanding a neglect to give the bill. 12 East, 605. 

24. If a bill be made payable to a fictitious payee, a 6onA fide holder for a valuable 
consideration may prove it under a commission against the indorser. 3 Bro. 238. Co. 
Bt. Laws, 172 ; and see 3 T. R. 174. Ibid. 182. 481. 1 H. Bl. 313. Ibid. 569. 2 H. B. 
288. — 25. Where a person had accommodated another, who afterwards became a 
bankrupt, by accepting a bill of exchange, or by drawing and lending him a promis- 
ton note, and had received as a security a bill of exchange or promissory note, upon 
which the bankrupt’s name appeared; it was formerly the rule to permit the person 
holding the counter-paper to prove it under the commission. Co. Bt. Laws, 157. 
Ibid. 160.—■ 26. But the dividends were reserved, until it appeared to what extent 
he had teen damnified, and whether he had exonerated the bankrupt’s estate from his 
own paper. Co. Bt Laws, 162.—27. Mr. Cook states, that in re Bomu and Padmore, Co. 
BtXaws, 161, it was doubted whether the proofs ought to have been permitted before the 
party applying to prove had taken up his own paper, or paid the ori^nal debt, if he were 
ouretj^n a bond; and that it seems now to be the settled rule, that the surety clmming 
to come in as a creditor roust, before he can be permitted to prove, take up his own 
Inll^ or exonerate the bankrupt’s estate from the original dwt- — 28. Cross bill of 
another, given by payees to acceptor for accommodation, not indorsed by them, con- 
sidoed as security; hence, faavii^ paid his acceptance before their bankruptcy, al¬ 
lowed to prove. 3 Mad. 117. — 29. Proof by the owner of a lost bill allowed, but 
die most extensive indemnity to be settled by commissioners, required. 6 Ves. 812.— 
sa If ui award be made before bankruptcy, it creates a debt law which may be 
proved under a.commiiinoit. Therefore^ where a trader was taken up on an attacb- 

menti 
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nent for not performing an award, and became abi^upt, and obtained hucerUficate, 
he was cUscharged upon motion. 8 Str. 1158. — 31. An apprentice may prove for the 
premium paid, deducting a proportionate part for the time he has lived with the mai> 
ter. 1 Atk. 149. — 38. But It has been usually recommended to creditors, to allow 
the apprentice a gross sum out of the bankrupt’s estate, for the purpose of putting 
him out to another master for the rest of his nme. 1 Atk. 260. — 33. Proof by tiie 

I iarish to which the bankrupt was indebted as overseer. 6 Ves. 811. — 34. If a coU 
cdtor of taxes become a bankrupt, an inhabitant of the parish may prove under, 
the commission, for himself ana the rest of the parishioners; and the form of 
his affidavit should be, that neither he or the rest of th<^ parishioners, to b» know* 
ledge or belief, had received any security or satisfaction. 1 Atk. 111 .— 35. Where 
there are joint collectors, the solvent collector should prove. Co. Bt. Laws, 
128. — 36. Proof ydlowable in respect of an order in chancery for payment. 2 Rose, 
196. — 37. School-money for the education of the bankrupt’s son was payable half- 
yearly ; the bankruptcy took place a few days before the end of the half-year. The 
debt is not proveabie. 4 East, 438. — 38. Mon^ paid to the assignees of a bankrupt 
as such, under a mutual error and mistake of fact, may be recovered back, and the 
payer cannot, and therefore need not prove it under the commission; it never was a 
debt due from the bankrupt’s estate. 2 T. R. 645. — 39. Proof by the banker to the 
commissioners’ estate, himself a bankrupt, will not be allowed, until first estate has 
been satisfied the sums received by banker. 1 !) Vcs. 222 . 2 Rose, 74. 3 V. & B. 130.. 
—• 40. Bond fide holder of an unstamped bill will not be allowed to prove, though the 
fact that the bill was drawn in England, appears only from bankrupt’s examination. 

1 Rose, 68. — 41. Proof of a debt barred by the statute of limitations, will not be al¬ 
lowed ; and if admitted,wili be expunged. 15 Ves. 479. 2 Rose, 245. — 42. An illegal 
demand is not proveabie; as one tainted with usury. lAtk. 125. 9Ves. 489. 9 Ves. 84. 
■Cooke, 187. —• 43. A cr^itor having discounted a note, may proveits whole amount. 
But commissioners have established a rule, (which Lord Hardwicke approved of,) not 
.to allow interest, unless it is expressed in the body of the instrument. 1 Atk. 150.— 
44. An assignee or indorsee of a bankrupt’s notes, bought in at lOr. in the pound, may 
prove and receive dividends for thdr full amount, l F. Wms. 782. — 45. Payment 
part before the time of proving, limits the proof to the residue. — 46. But, not¬ 
withstanding part payment after proof, creditor may receive dividends upon the whole 
bill, so as they do not exceeds 20f. 1 Atk. 106. 109. 2 Ves. 113. accord. 2 P. Wms. 
407. Ibid. 89, contra. — 47. So, dividends declared upon a bill, though not received, 
must be deducted from indorser’s proof under another commission. 6 Ves. 644. — 
48. At the time of commission issued against A. by indorsee and discounter for C. of 
A. and B.’s acceptance, the debt was reduced by D.’s payments upon account; indor¬ 
see was allowed to prove for the whole debt, and held a trustee for C. as to the excess. 

1 Rose, 10. — 49. If bills are proved under a commission, and accepted as a security, 
by a person who discounted them for the bankrupt, or took them as a security for a 
genem balance, or for a debt exceeding their amount, and any of such bills are afler- 
wards duly honoured, or in any way fully satisfied, they must be deducted from the 
proof, and the future dividends made only upon the renduc of the debt. Co. Bt. 
Laws, 155. — 50. So, if bills of exchange have been given as a security for a general 
balance, or for a debt exceeding their amount, and upon a bankruptcy the creditor has 
proved the whole amount of ms debt, excepting such bills, if any of them are duly ho¬ 
noured, or by any means fully satisfied, they must be taken as a payment pro tanto, 
and the future dividends made upon the residue of the debt. Co. Bt. Laws, 155. — 
51. If 8 person discounts several bills for another who afterwards becomes bankrupt, 
■and the holder proves the aggregate amount of the bills, excepting them as a security, 
and any of the bills are afterwards paid in full; the amount of the bills paid must be 
deducted from the proof, and the future dividends be paid upon the rnidue of the 
ddst onl^. Co. Bt. Laws, 155.— 52. Proof (not dividend merely) against acceptor 
of bill mven by drawer, since a bankrupt, as security for a bill discounted, limit^ to 
ori^naT debt. 5 Ves. 448. — 53. Proof by bill-holder, whether indorsee or not, ad¬ 
mitting that bill is held as security: subs^uent part payment by others, parties to bill, 
must be deducted from proof, or if dividend paid, excess refunded. 2 Rose, 35. — 
.54. Creditor upon bill and simple contract, proves both ;~then receives amount of bill 
from others, parties thereto; dividend limited to rendue. Cox, 201. —'55.. A trader 
in Endand cfirected his correspondent in Philadelphia to draw bills for payment of s 
sum of monev due to him: after the bankruptcy of the trader, some of the bills were 
protested and returned ibr non-acceptance, others for non-payment; by. the law of 
Philadelphia, the drawer or indorsee of a bill of exchange returned for non-payment, 
must ray siich returned Mil with 20 per cent, advance for the damage; the drawer 
. eccormngly paid it. Drawer allowed to prove the’ 20 per cent, under.the comipusion 
■gainst tnetrader. 4mb.578..— 56. Navy bills werc-aepositcd.wlth a firm, vho gave 

a note 
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a note apedfying them, and inromiring to be accountable; one of the 6rm soon aftef 
became a bankrupt; the pmon who d^sited the biUs allowed to prove the va* 
loe of them on toe daj’ of the depout 1 Atk. 858. — 57. Sale of go^s to consignor 
held a return, and no proof in respect of them under the terms of conugnment. 18 
Ves. 854. 1 Rose, 165. — 58. Safe; so per cent discount upon payment within a 
year, which was not done. Discount deducted, upon proof n g«iin«t vendee. 
3 II^. 136. — 59. The petitioners sold goods to a bankrupt, and agreed, 
if prompt payment were made, to deduct 33 per cent from the price; the bamtrbpt 
did not pay according to the stated times, and the question was, whether the petition¬ 
ers could prove the whole charge for the ^ods, or must deduct tJie 33 per cent, agreed 
to be taken off in case of prompt payment. Atgued, that this was a contract to ac¬ 
celerate parent,.rather than to grre day of payment; but held, that they could not 
make the debt more than the real price of the goods, and petirion ditimisse<l. Co. 
Laws, 191. — 60. Deduction of payment under a policy i^ainst a contingency inva¬ 
lidating securi^ given debtor. 2Rose,410. 1 Mad.573.—61. Costs incun^ 
by protesting bills before an act of banfcprotcy, may be proved under a commisrion; 
not those incurred after. 1 Atk. 140. 3 Bro. 597. — 68. Re-exchange, where it in¬ 
cludes damages and costs arising upon protests of Inlls afto' the Imnkruptcy, 
cannot, it seems, J)e proved; but <f the re-exchange is only tbe value in sterling 
money of the bill payable abroad in foreign money, it is proteable, notwitif 
standing the value of the foreign money was greater at the time of ro-drawing, 
than at the time of negotiating the bill. Co. Bt. Laws, 173. — 6.3. If proof 
for a laijger sum than has been admitted, the excess must be expunged, and the 
dividenef paid only upon the residue. Co. Bt. Laws, 184. — 64. So, if .proof 
has been admitted upon an instrument of a larger amount than the re^ debt, 
dividends iiliist not be paid to a greater amount than the debt. Co. Bt. Laws, 157 . 
6 Ves. 449. 600.—65. And if the considmution of bills of exchange is other bills, the 
dividends must be retained until the extent of the claim is ascertained. Co, Bt. Laws, 
160.—66. In general, interest stops at date of commission, unless a surplus; when 
debts ex cmtractu, though not bearing interest, receive it. 1 Atk. 79. 2 Atk. 587. 
14 Ves. 573. — 67. Note creditors are not entitled to prove for interest, unless it is 
expressed in the body of the notes. 1 Atk. 150. 5 Bro. 436_68. And if a credi¬ 

tor has a bill or note carryinc interest, he may receive the whole interest due; but a 
creditor by specialty cannot have interest beyond the penalty contained in his security. 
1 Atk. 75. 8 Ves. jun. 895. 3 Bro. 489. Id. 495. 2 Ves.301. — 69. Interest not allowed 

upon tbe balance of account stated. 2 Cox, 819-70. There is a plain distinction 

between debts that carry interest and a special deporit of goods and stock; in the 
former, the interest .shall be continued down to the date of the commission; in the 
latter, it stops from tbe time of the deposit; a calculation, made of the value of the 
whole entire thing deposited, both principal and interest, be it stock or goods, accord¬ 
ing to tbe market price ot the time of the deposit; and interest is not allowed to run 
on as in the case of a simple debt. 1 Atk. 259.—71. Interest not allowed beyond 
the date of compiissiun to mortgage^ proving for deficiency. 4 Ves. 165. Cooke, 181. 
•—78. But if the mortgage is sufficient to answer both principal and interest, the as¬ 
signees cannot redeem without p»ing interest to the rime of redemption, 7 Vin. 110. 
— 73. In common cases, value of annuity to be ascertained by theprice paid and time 
of enjoyment 3 Rose, 358. 1 Atk. 251. — 74. Stipulated price of redemprion of 
annuity no criterion of value. 1 Mer. 10. 187.734.—75. Mode of valuing an annuity 
granted to an infirm life, dnee convalescent. 1 Rose, 890. — 76. By stat. 49 Geo. 3. 
c. 181. s. 17. it shall be competent to any annuity creditor of any person against 
whom a commission of bankrupt shall issue after the passing of this act, wheti^ the 
same shall be secured 1^ bond or covenant, or bond and covenant, or by whatever 
assurance or assurances the same shall be secured, and whether there shall or shall not 
bd or have been any arrears of such annuity at or before the rime of Ae bankruptcy, 
to prove under such commission as a creditor for the value of such annuity, whi<m 
value the commissioners shall have power, and are hereby required to ascertain; 
•nd the cerrificate of every bankrupt under whose commiinon such proof shall be or 
might have been made, shall be a dischar^ of such bankrupt agamst all demands 
whatever in respect of such annuls, and the arrears and future payments t^reof, 
in the same manner as such certmeate would discharge the bankrupt wi^ respect 
to any other debt proved, or which might have been proved, under (he commis- 
rion. — 77 . Fraud upon grant, by grantee’s attorney, of annuity, void for want 
of memorial; proot limited to the mon^ advanced, with leave to file a Uli 
for ao dqmtable lien upon the fraud and the deposit 19 Ves. 855.—7a. Whoe 
a creditor agreed with his debtor to take a composition to be paid instal¬ 
ments, and wer payment of riie first instalment the debtor became a Irnnknipti 
Lord Hardwicke tho^t| thattiliq creditor might to Iw admitted to prove tbe whole 
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of the original debt, and not the amount of the composition only; and said, that the 

g eneral rule of equity, with r^pect to composition oi debts, in the case of common ere- 
itors and debtors, had been rightly hud down. £^. Ca. Ab. 28. s. 3. l Vero. 210 . 

8 T. Rep. 24 .; that Ute court would not dispen.se with the point of time in coppoti- 
tions; tor where a creditor agreed to take less than his debt, so that It be paid pre¬ 
cisely at the day, and the debtor fitiled of payment, he could not be relieved. 2 Atk. 
527 . _ 79 . Where, under a composition deed, no fund is appropnated for the divi¬ 
dends, a creditor, party thereto, not having received them, cannot upon, bankruptcy 
have them out of the estate, and prove the residue, but roust come in, pari passu, 
with the others. 8 Yes, 84. — 80. Jf in a composition deed, release is to be void tipou 
default in payment, and default is made before bankruptcy, creditors nif^ retain in¬ 
stalments paid, and prove for the residue of original debt. 1 Rose, 281. 19 Yes. 93. 
Secus, if no default before bankruptcy, since then they can only prove for instalments 
unpaid. 1 Rose, .435. —81. Assignment in trust, to pay creditors who should exe¬ 
cute the deed; and covenant, if not paid in full out of fund witliin two years, to pay 
deficiency within a month: upon bankruptcy within the two years, creditors held en¬ 
titled to prove deficiency, after application of fund, subject to rebate. 14 Yes. 184. 
— 82. Proof by a creditor, mth whom a co-debtor had compounded, expunged. S 
6 Yes. 146. — 83. If the acceptor of a bill, or the maker of a promissory note, o^r to 
compound the debt with the holder, and the holder accede to the composition, without 
the previous assent of the other parties to his executing the composition deed, he 
thereby discharges all the other parties. 3 Bro. 1 . Co. Bt. Laws, 171. 11 .Yes. 410. 
— 84. The holder of a bill of exchange or promissoiy note, is entitled toprove^thc 
amount against all the parties to it, under their respective commissions, and to re¬ 
ceive dividend under each commission upon the whole amount, until he has reedved 
twenty shillings in the pound. I Atk. 109. — 85. Whether they be principals or sure¬ 
ties. 10 Yes. 416. 2 Rose. 197.— 86 . And, though the instrument is by way of 
security only. 2 Rose, 87. — 87. But dividends declared upon proof against one 
party to a security, must be deducted from subsequent proof against another; not¬ 
withstanding the proof was subsequent from a present inabilitv to substantiate and 
though a claim had been previously entered, and affidavit of defendant made, to bo 
hdd before coF.roissioners atthdr next meeting. 2 Rose, 197.—88. The bolder for a 
valuable com deration of a bill of exchange, or promissory note, drawn by way of ac¬ 
commodation, is entitled to prove the full amount against all the parties to it. But if 
the holder has received it as a security for a less sum than the amount, he can only 

K rove i^nst the estate of the person from whom he received it, the exact sum due to 
im; although, as against all other parties to the bill or note, he may prove the 
whole amount, and receive tlie dividends, provided such dividends do not amount in 
the whole to more than twenty shillings in the pound upon the sum for which it was 
paid or deposited with him as a security. Co. Bt. Laws, 157. S. C. 3 Bro. 237 . contra 
5 Yes. 448. But order reversed, 6 Ves. 600 . 449. — 89. Acceptor for honour of 
drawer should resort to him first, if original acceptor (the bankrupt,) had no effects. 
5 Yes. 574. — 90. A. obliged to pay a bill which he had procured to be discounted 
for B., who did not indorse, may prove under B.’6 commission, deducting receipts 
under acceptor’s. 3 Mad. 117. — 91. Bill at three months, given, pursuant to order, 
by debtor’s banker to creditor, and accepted; creditor proved, and received dividend 
against drawer and acceptor: he may prove also against debtor. 1 Buck, 215. And 
see 10 Yes. 204.—92. A creditor by bond is entitled to prove his demand against all the 
parties to it, and to receive dividends upon the whole sum upon each estate, until he re¬ 
ceives 20<. in the pound; and if he receives more, he must account for the surplus. But 
if the creditor has received any part of the debt before he proves under the commission, 
he can only prove and receive aividends for the residue due to him. 1 Atk. 109 .2 Ycs.i I3. 
— 93 . As to the right of pledgee for advances, to prove against estate, as well of 
dormant partner as ostenrible owner, see, 1 Rose, 297. — 94. i^rangement in favour 
of creditor against estate of guarantor of instalment from joint debtor, also bankrupt. 

1 Buck, 239- — 95. If a trustee will suffer a co-trustee to detain a sum of money 
belong^g to the trust estate, they are both liable, and if both become bankrupts, the 
debt may be proved against both estates. 3 Bro. 111.—96. No equity for one en¬ 
gaged fw the whole debt, proving only part, to stand in the place of the payee. 10. 
-Yes. 420.— 97. Asngnee for value of a note handed over by debtor to assignor, his 
editor, with a written acknowledgement to be accountable to him for it, also as¬ 
signed, entitled to hpve the amount made an item in the account between the debtor 
imd creditor, and stand in the latter’s place. 2 Sch. &Lef. 1I2.—98. Surety en- 
. titled to dividends upon debt proved by satisfied principal. 2 Rose, 334. —99. Surety 
by bond for advances generally, but under a limited penalQr, not liable beyond that 
• amount, and paying that sum is entitled to a proportion of .the dividend, under the 
. . proof 
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proof by the creditor to a greater amount under the bankruptcy of the principal debtor 
10 Ves. 409j; see 12 Ves. WS.—100. Surety not entitled to the benefit of proof 
against other estates, upon a distinct security. 12 Ves. 4.JS. — 101. A., to discharge 
a debt due from him to B., procures his banker C. to direct his correspondent and 

S artner D. to accept a bill drawn by B. Before the bill was due, C. and D. became 
ankrupt; C. being indebted to A. more than the amount of the bill. B. proved 
against the estate of D. ; but afterwards received the whole from A. A. not having 
proved t^inst the estate of C. in respect of the bill, is entitled to stand in the place 
of B. against the estate of D., whose proof having been expunged, was reinstated for 
the benefit of A. 6 Ves. 285. — 102. W., carrying on a separate trade, is also in part¬ 
nership with G., under the firm of G. & Co. W. in his separate character being 
indebted to G. & Co. gives that firm a bill of exchange drawn by O & Co. and 
accepted by him. G. & Co. being largely indebted on u drawing account to F. & Co., 
pay the bill to them, who indorse it to D. & Co. O. Sr Co. compound with their 
creditors, W.G. & Co. and F. & Co. become bankrupts. D. Sc Co. by the composition, 
and by proving under the commission of W. and F. & Co. receive 20 s. in the pound 
upon the bill. Held, that although G. & Co. were only indebted to F. & Co. in re¬ 
spect of .their acceptances, and which F. Sc Co. had not taken up when they became 
bankrupts, yet that the assignees of F. & Co. were entitled to stand in the place of 
D. & Co. in respect of the proof made by them under W.’s commission, to the e.x- 
tent of the dividends paid to D. & Co. under F. & Co’s commission, i Burk, 2.37.— 
303. The holder of a bill is compellable to prove against accentor for the benefit of 
drawer. eVes. 734.— 104. Accommodation bills upon the bankruptcy of the drawer, 
were fully paid by the acceptors to the holder; who, having a further demand under 
the commission, proved for the whole, including the bills ; he may take out of the 
flividend, upon the bills, the pro[>ortion he would have received upon the residue of 
his debt beyond the bills, if the debt for the bills had been expunged: the rest of the 
slividend on the bills belongs to the acceptor. .5 Ves. 243. — 105. A. drew bills to the 
stmount of 3,000/. on B., which were indorsed by C. fur the accommodation of A. ; all 
the parties became bankrupts, at which time C. was indebted to A., on a distinct ac¬ 
count, in 2,000/. The assignees of A. proved the debt of 2,000/. under C.’s commission, 
and the several holders of the hills also proved the amount under C.’s commission, and 
Teceived a dividend of 8*. in the pound. The court directed the assignees of C. to 
Tetidn the dividend, on the said proof of 2,000/., forjthe benefit of the general creditors, 
aind expunged the proof of the said 2,000/. Cox, 394. — 106. A. and B. bankrupts ; 
proof in respect of a cash balance due from A* to B., but the dividends retained to 
xeimburse the estate of A. what it should over-pay upon a distinct transaction; an ad¬ 
vance of bills from A. to B. some of which were dishonoured. 11 Ves. 404.— 
307. Where a bankrupt bought his own stock of his assignees, and sureties joined in 
security for the consideration, and the bankrupt continued to trade for four years, 
and then died without having obtained his certificate, and having contracted debts sub¬ 
sequent to his bankruptcy; Lord Camden held, that the subsequent creditors were to 
lie preferred to the creditors under the commission. Amb 630. — 108. But Lord 
!Eldon observed upon this case, that very great difficulties occurred, and that it had 
xiever been considered as of very high authority. If the bankrupt purchased the stock 
for himself with the money of a third person, the equity ought to have been admini¬ 
stered accordingly; if it was not purchased with the money of a third person, it was 
purchased with that which was the property of the assignees; and then the sale was 
without consideration. 15 Ves. 116. — 109. Proof refused in default of disclosure as 
to receipt and application of money charged with by bankrupt, though tendency 
of answer to criminate, was objected, ll Ves. 521. — no. By stat I Jac. l. c. 15. 
8. 4. it shall be lawful for any creditors of the bankrupt, withjn four months after the 
commission is sued forth, and until distribution is made by the commissioners, to par¬ 
take with the other creditors, &c.; and if the creditors come not in within four 
months, then the commissioners have power to distribute. — 111. Creditors must prove 
their debts at a puMcmeeting of the commissioners. — 112 . By 2J Jac. 1. c. 19 . s. 9. 
the commissioners are empowered to examine upon oath, or by any other ways or 
means as to them shall seem meet, any person, for the discovciy of the truth ancl cer¬ 
tainty of tlie several debts due to the creditors seeking relief under the commission.—. 
113. The usual proof is the oath of the creditor, l T. R. 369. ; which is binding, un¬ 
less the bankrupt or the other creditors object to it,and then it is examined. But if no 
objection is made in a reasonable time such proof by oath is conclusive. 1 Atk. 77.— 
114. The form of a creditor’s deposition is, that the debt was due and owing before 
the date of the commission. 2 Bos. Sc Pull. 1 .— 115 . In extraordinary circumstances, 
the oath of the creditor may be dispensed with. As where a creditor resided abroad, 
and therefore bad been prevented from having the accounts between him and the bank- 

ropt, 
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rupt liquidated and adjusted, and from the circumstance of his residing in Grenada 
it was mipossible to make proof of his debt, or settle the accounts, at a meeting ad¬ 
vertised for th^rqof of debts, and declaring a further dividend of the bankrupt's 
efl^ts: upon petition, the Lord Chancellor ordered, that the commissioners should 
be at liberty to receive such proof of the debt claimed by the petitioner under the 
commission, as he should be advised to make, mUiout requiring the oath of the peti- 
iidher in proof of such debt; and the petitioner should be admitted a creditor under 
the commission, for what should be so proved to be due to him, and be paid a divi¬ 
dend or dividends in respect thereof, rateably and in equal proportion witn the r^t of 
the bankrupt's creditors. And that any meeting for making a dividend under the 
commission, should be postponed for six weeks from the date of the order. Co. Bt. 
Laws, isi. —116. Creditors living remote from the place of meedng, may prove their 

debts by affidavit; or, being quakers, by affirmation. Stat. 5Geo. 2. c. so. s. 26._ 

117. The petitioning creditor must prove in person. Supra. — llB. B.Joined A. in 
a bond to C.; B. was surety. A. became a bankrupt. C. made an affidavit of his 
debt for the purpose of exhibiting it, but did not exhibit it under the commission. He 
then called upon B. for payment, and received payment. An application was made 
by B. to be admitted to prove under this affidavit. Lord Eldon said, that had he, be¬ 
fore payment, made a claim, and had there been any difficulty in proving the debt, 
such as no meeting of the commissioners for some months, and there were a particular 
affidavit stating all these facts, he would, upon an application to the great seal, order 
the commissioners to receive such proof. It stood over, to inquire more particularly 
into the facts. Mo. Bt. Laws, 458. —119. Proof by creditors resident abroad may be 
by affidavit sworn before a magistrate, and attested by a notary public. Stat. 5 Geo. 2. 
c. 30. s. 26. — If a collector of taxes prove a debt for taxes, he must produce his ap¬ 
pointment or deputation, that the commissionei's may Judge of tlie legality of it. 
Green, 116. —120. A receiver of a company is the proper person to prove a debt due 
from a bankrupt to the company; and his appointment under the common seal of the 
company must be exhibited to the commissioners. Green, 117.— 121. A corpora¬ 
tion may prove by the affidavit of a person authorized by a general power of attorney 
under their common seal. Swanst. 10. — 122. But they cannot prove by their clerk 
without warrant. 18 Ves.22S; but S. C. 1 Rose, 142. is reported as contra.— 
123. Creditor on bill swears to 2,SQ0l. as entitled, but proof allowed for 1,200/. only. 
If, previous to allowance of his right, he receives part payment from another party, 
proof must be anew, and for the residue only, l Cox, 509.—124. Creditors in Scot¬ 
land arc within stat. 5 Geo. 2. c. 30. s. 26. 2 Cox, 8. —125. Cestui que trust must join 
in the proof of debts; and the trust deed should be exhibited to the commissioners. 
Green, 149. Cox, 310.; vide Cooke, 211.— 126. In the case of a bond bdng as¬ 
signed, the assignee and assignor must join in the deposition, that they have not re¬ 
ceived the debt, or any part thereof, or any security or satisfaction for the same. Co. 
Bt. Laws, 146. —127. A guardian of an infant will, upon petition, be permitted to 
prove a debt due to the infant. 1 Atk. 251. 2Bro. 305. — 128. If a navy agent be 
bankrupt, one of the admirals may prove on behalf of himself and of the crew. 

4 Mo. Bt. Laws, 78.— 129. In the case of lunacy, the proof may be by a friend, 

I Rose, 387.— 130. Questions respecting the proof of debts, maybe raised in the 
matter of the bankrupt. 2 Scb. & Lef. 228. —131. Fraud is a ground for expungjng 
a proof. 19 Vcs. 260 . 2 Rose, 186.— 132. Examination before commissioners, upon 
inquiry, is not sufficient to ground an order for inquiry touching the validity of a 
proof. 1 Buck, 242. 3 Mad. 315. — 133. The onus probandi, in relation to usurious 
transactions, lies in bankruptcy upon the creditor ; and if it fails, the debt is wholly 
expunged. 3 V. & B. 14.— 134. Petition for an issue to try the validity of a debt 
proved upon the ground of the bankrupt’s deposition as to usury, refused. 1 Mad. 46. 
—135. Since a verdict is not conclusive of the demand, when impeached, the com¬ 
missioners are bound to inquire into its circumstances. 1 Rose, 192.—136. An award 
made after bankruptcy; proof upon it expunged, and account directed before commis¬ 
sioners. 1 Rose, 149. —137. Proving under the commission docs not estop a creditor 
from impeaching the commission in an action brought against him by the assignees. 

1 Esp. 108. Vide supra. —138. If a creditor cannot ascertiun his debt with ccrtmnty, 
sufficient to enable him to swear to it, or is not able in other respects satisfactorily 
to substantiate it ; or where the agent at n creditor cannot produce his authority, and 
in many other cases where there appears a probable foundation of a demand, though 
not sufficiently made out, it is usuw ^ the commissioners to suffer a claim to be en¬ 
tered ; but that will not entitle the c^y to a dividend, which he cannot receive with¬ 
out completely proving his debt. Co. Bt. Laws, 255. —139. And in case of debts, 
uncertain in point of liquiclauon, as between two merchants in balanciim accounts, the 
VoL. II. I matter 
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(1) 4.) The power of the eommissioners. (m) —For discovery 

of the bankrupt. 

By the si. 13 El. 7. the commissioners, or major part, have full 
power to take order by their discretion with the body of the bankrupt, 

wherever 

mutter rehts upon a claim, to u'^certain the sum that was due at tlic time of the bank> 
riiplcy. ilWils. y7t. — HO. If’a claim is not sulibtaiitiatud in reasonable time, the com.' 
misbioiiers mav strike it out, mid the} generally do so before a dividend i.s declared, 
unless sufficient reason is offered to them for prolonging the time; but the creditor is 
notwithstanding afterwards at liliertv to prove liis ilebt, an<l receive his share upon any 
future dividends. However, iu sucli cases, where there has not been gross laelics, the 
lord chancellor will make an order that such creditor shall be pitid his proportion of 
the first dividend out of the money in the assignees’ hands, upon condition that it docs 
not break in upon any former <lividend. Co. Bl. Laws, 25.').— HI. A creditor, by 
having a claim entered, has the a<lvantage of a dividend being reserved upon hi.s claim, 
and of being entitled, as soon as his debt is ascertained, and his proof admitted, actu¬ 
ally to receive such dividend equal with the rest ef the creditors, without the trouble 
and expcncc of an application for that jiutfiosc to the lord chancellor. Cull. Bt. 
Laws, ICO.. —142. The creditor cannot proceed at law fo'‘ the credit Ibnnd by the 
commissionei’s. 1 Rose,.’t‘)5. 

(/) I. Assignees ari: not eompellablc to refinul to mortgagee, rent paid to them after 
notice by mortgngec to pay to him. l Rose, .114.—2. Where it was referred to a 
muster to settle what was due to the creditors umlcr a commission, and upon pay¬ 
ment liy the bankrupt, the commission to be superseded; the lord chancelior held, 
that the creditors were entitled to interest from the date of the master’s report, to the 
day of payment, as in the common case of a rei'crcnce to the master in a cause, to 
state whut is due for ])rincipal and interest, l Atk. 214.— 3. A creditor, upon at¬ 
tending to prove, is protected from arrest; and plaintiff will be ordered to di-charge 
him; and all parties will be subjected to costs. 2 V. A B. .'37.". 2 Rose, 21.— 
't. Though the court will favour creditors as much as it can, it must he where they 
have a superior right to other persons, l Atk. 187.— 5. Majority of creditors 
present at an advertised niceiing.may bind the others. Stat. 5 Geo. 2. c. 30. s. .34,.35. 
—6. Where a meeting of creditors is properly advertised, and some do not think 
proper to attend, the majority in value who arc present, have a right to bind those 
who are absent. 1 Atk. 106. — 7. If the majority in value oftiic creditors who are 
present, at a meeting duly called lor the pm'|)ose, refuse to [icrmit the assignees to in¬ 
stitute a suit iu etpiity, it is said, that any creditor may, at the peril of costs. Barnard- 
iston’s Rep. 30. — 8. Gaoler refusing to shew bankrupt coinniittcd to a creditor, 
forfeits too/. Stat. .5 Geo. 2. c. 30. s. 19. — 9. Creditor swearing falsely forfeits dou¬ 
ble his debt. 5 Geo. 2. c. ."0. s. 29. —10. A debtor cannot resist payment on the 
ground that he has notice that the creditor is insolvent, and that he is consequently 
liable to be called upon again by the assignees, in ease it should appear that an act of 
bankruptcy had been committed. 3 Camp. 131.—11. Injunction for a debtor upon 
an interpleading bill. Sec l Hose, 180 . i Buck. 27.3. 

(»i) The folliming arc miscellaneous povils relative to commissioners : 

1. CoiiiniisMoncrs must act, though in a doubtful case. 13Vcs. 424.— 2 . When a 
person, us of a given character, and under certain circumstances, is brought within 
the bankrupt laws, the adjudication ol the commissioners ought to proceed upon di¬ 
rect evidence before them, that the person is of the character and within the cireuni- 
stances required; and not u|K)n a deposition incorporating the substance of an aflidn- 
vit, in which (in another court) those essentials have been attested. 2 Rose, 203. — 
3. An appeal lies from the determination of the commissioners, to the great seal, by pe¬ 
tition.' 1 Atk. 1 51. 1 Atk. 77.— 4. Though the evidence produced at the lu'st meeting 
is all ex parte, yet it is both the practice and the duty of the commissioners to inquire 
minutely into the fairness of the petiUoning creditor’s debt, and the manner in which 
it. arose, as well us the facts of trading and bankruptcy. Cooke, 105. — 
.5._The jurisdiction of the commissioners is legal and equitable. 1 Atk. 77. — 6. Com¬ 
missioners doubting, upon just grounds, the fairness of n debt, may, notwithstanding 
the creditor’s oiuh, reiect it, or admit it only as a claim. 1 Atk. 70. Ibid. 221. 
11 Ves. 521. — 7. And the creditor’s remedy is by petition to the great seal for leave 
to prov'e. 2 Ves. 6C6. — 8. As it likewise is, and not by bill, where a proof has im¬ 
properly been admitted. Cooke, 130.— 9. Commissioners are not authorized to ev- 
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wherever tbund, in his iiousc, or elsewhere, hv lii.> or her imprison¬ 
ment, &r. 

And by the st. El. 7- and I Jac. I.'j. il'the bankrupt withdraw, and 
on w'arning three several times left at the house of his most usual 
abode for a year last past, do not appear bellue tiio conunissioners, 
the major part of them may Jiiake liim to bo proclaimed in the (jucen’s 
name five market days, near the j)!aco of his body, to ap})car at a 
time appointed, and if he does not then aj)pear, he shail bo out of llio 
queen’s protection, and the commissioners may send a warrant to ap¬ 
prehend him. 

And by the st. 13 El. 7. if any person conceal hiin so proclaimed, he 
shall suffer such fine and imprisonment as the lord chancellor shall 
tiiink meet. 

And by the st. 21 Jac. 19. the major part ol' the ccnmnissioiiers, or 
any by their warrant, may break open the house of the L'ankrnpt, and 
seize his body, ike. 

By the st. 4< 5 Ann. 17. on certificate (it) under the hands and seais 

of the major part of the connnibsioners, l);al sncli commission is issued, 
and the party is tbimd a bankrupt, any judge, or justice of peace 
may grant a warrant to apprehend him, and commit him to tlic comity 
gaol, of which the gaoler shall forthwith give notice to the coniinis- 
sioners, that tliey by warrant may remove him before (hem, kc. Re¬ 
vived by the st. 5 Geo. 

And if the bankrupt, in 30^lays after notice of the commission left at 
his usual abode, and published in the Gazette (wJiich time the bird chan¬ 
cellor, &c. five days before the time ol such surrentler may enlarge not 
cxceedingGO days)do not surrender himself to someof the commissioners, 
and submit to be examined, he shall suffer as a felon. Enlarged by the 
st. 5 Geo. 24*. and 5 Geo. 2. 30. 

pungcaproof. 1 Rose, 4/;6.— lo. The course is to petition lor an order. 1 Mont. 
.'525. — 11. If the creditors do not direct how the money iiriNirig from tJic hankriipt’s 
estate shall be paid in, the commissioners arc to give directions flm paying the same. 
St. 49 Geo. 3. c. 121. s. .1. — 12. They may direei the money paid in to he laid out in 
exchequer bills. Stat. 49 Geo. .'5. e. 121. s. 7. — i.t. Ooinmissioncrs arc not autho¬ 
rized to discharge a prisoner. 1 Hose, 2ii0. — 14. They will be contivlh'd wben act¬ 
ing beyond their duty, by being chaigc<j with costs. 15 Ves. 293. — 1.7. Where the 
commissioners took more than 20*. a-picee, and sjjcnt large sums in feasiiti;; at the 
expciice of the estate, they were removed, a new eoimnission was awariled, and they 
ordered to pay all costs. 7 Viii. 77. pi. 3. — IC. 'J’hc cimmii.'-sioncrs exceeding their 
authority are liable to an action. 4 Inst. 277. iSjIk. .54s. 2Rlk. 1144. 2 Sir. 880 
2 Wils. 382. 5 Keb. 1 Vent. 323. Show. 102. — 17. Hence tliey arc lialde in tres¬ 
pass for committing a bankrupt, having made a satisfactory answer. 2 Rik. i mi. — 
l.s. No action lies against commissioners fora commitment bad from a mere formal 
defect in the warrant. Comb. — 19. Comini.ssiouers in liaiiki uptcy have no aeilio- 
rity to bind the bankrupt by an adjudication, that upon inspecting the accounts 
between him and a creditor, he stands indebted to the creditor in so much. If. how¬ 
ever, liis conduct and demeanor before the commissioners is sneli, wlicncc an assent 
upon his part to their estimate and mode of calculation can be inibircd, Uiat will fur¬ 
nish evidence of an admission by him that he stands indebted accordingly. The rea¬ 
son of the rule is, that they are not arbitrators of his own choosing, and tliat he comes 
before them by compulsion and in hwitum. 2 M. & S. 265, — 20. Commissioners are 
disabled from purchasing, whether for tlicnisclves or others. 10 Ves. 381, — 21. Com¬ 
missioners may sue assignees for the costs of defending actions. 16 Ves. 2.35. — 
22 . Commissioners in the country ran upon no account be allowed more than 2u*. 
2 Bro, SO. 

(n) Commissioners, in their certificate to judge or magistrate, for apprehension of 
banlumpt, need not mention the cause of their summoning him. 1 Atk. 240. Coc^e, 109. 

1 2 By 
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By the st. 5 Geo. 24. any judge, baron, or justice of peace by war¬ 
rant, Sec. may apprehend, &c. tit supra. And, if the gaoler suffer an 
escape, he forfeits 500 1. (o) 

(D 5.) And 

(o) l. Bankrupt to surrender at the third meeting, within the forty-two days, or at the 
enlarged period. Stat. H Geo. 2. c. 30. s. 2,3. — 2. Commissioners are, within the 
forty-two days, to appoint three meetings for bankrupt’s surrender and conformity. 
Stat. 30. Geo. 2, c. 30. s. 2. — Upon the party being declared bankrupt, commis¬ 
sioners may call upon him to surrender within the allotted time; or upon suspicion 
that he is embezzling his efiects, or leaving the kingdom, may require his immediate 
appearance before them. 1 Atk. 240. — 4. Chancellor may enlarge time for bank¬ 
rupt’s surrender, not exceeding fifty days. Stat. 5 Geo. 2. c. 30. s. 3. — 5. The grounds 
for enlarging the time for bankrupt’s surrender, are surprise and accident. Cox, 48. 
— 6. The lord chancellor can oniy enlarge the time for surrender, for forty-nine days 
after the expiration of the forty-two days appointed by the commissioners. Amb..>07. 
■— 7. Order for surrendering to pass lust examination must be made six day^ before 
expiration of forty-second day. i Hose, 311. — 8. Upon a due surrender being pre¬ 
vented by cominibsioncrs’ non-attendance, the court will, ujion bankrupt’s petition, 
lo Ves. 183. apiioint another day. 1 Ves. ifi.'j. — <j. Court, in its discretion, will order 
acceptance of surrender after the usual time. 2 Bro. 49. 6 Ves. 445. 12 Ves. 496. 

— 10 . Though itssignccs object. Ibid. 1 Mad. 248. 2 Hose, 381.— 11. After the 
expiration of the time allowed by the act for the bankrupt’s surrender is expired, an 
order of the lord chancellor for the commissioners to take the bankrupt’s surrender 
and examination does not jirotcct him from a prosecution, and amounts to uo more 
than a sort of declaration, that the lord chancellor does not see reason to think, 
that if prosecuted, he would be convicted; and that the opinion of the court was, 
that the bankrupt had no intention of keeping out of the way fraudulently. 2 Bro. 47, 
6 Ves. 445. 14 Ves. 40. 15 Ves. 119. — 12 . Ibis not mandatory upon him; and he, 

therefore, not guilty of contempt by disobeying it. 14 Ves. 40. 15 Ves. 1. —13. The 
omission to surrender must be wilful to make it felony. Amb. 307. —11. In a case 
of favourable circumstances the lord chancellor refused to aid a prosecution for 
felony in not surrendering, by ordering the clerk of the commission to attend at the 
Old Bailey with the proceedings under the commission, and left the prosecutor to go 
on in such manner as the law prescribes to prove him a bankrupt and a felon, within 
the intent and meaning of the act of parliament. I Atk. 222. —15. Commissioners 
may certify lo a judge of the superior courts, or to a justice of the peace, that the 
party is become bankrupt; and, upon such certificate, the judge, &c* is required to 
grant his or their warrant for a[)prchcnding and committing the bankrupt to gaol. 
Stat. 5 Geo. 2. c. .30. s. 14. —16. Upon judges’ or magistrates’ commitment upon 
commissioners’ certificate of bankruptcy, bankrupt to be removed by commissioners’ 
warrant. Stat. 5 Geo. 2. c. 30. s. 14. — 17. If the summons to the bankrupt be general 
“ to attend,” %nd the certificate to the judge or magistrate to obtain his apprehension, 
pientioii only a certain cause for the summons, still the validity of the commitment is 
not thereby alfectcd. 1 Atk. 240. —18. If any bankrupt taken under the commis- 
•ioners* certificate, and the warrant thereon, shall, within the time allowed by the 
statute, submit to be examined, and in all things conform as if he had surrendered, 
such banktupt shall have the same benefit of the statute as if he had voluntarily sur¬ 
rendered. Stat. 5 Geo. 2. c. 30. s. 15. —19. By the 5 Geo. 2. c. 30, s. 1. the bank¬ 
rupt is Acquired to disclose and discover all his effects, and estate real and personal, 
and how and in what manner, to whom and upon what consideration, and at what 
lime or times he hath disposed of, assigned, or transferred any of his goods, wares, 
merchandizes, monies, or other estate and effects, and all books, papers, and writings 
relating thereto, of which he was possessed, or in or to which he was anyways interested 
or entitled,,or which any other person had in trust for him or for his use, at any time 
before or after the issuing of the commission ; or whereby he or his family have or 
may expect any profit, possibility of profit, benefit, or advantage whatsoever; except 
only such part of his estate and effects as shall have been really and bond fide sold or 
disposed of in the way of his trade and dealings, and also such sums of money as shall 
have been laid out in the ordinary c.xpcnces of his family. The bankrupt is required 
upon his examination, to deliver up to the commissioners, all such part of his goods, 
wares, merchandizes, monc^, estate, and effects, and all tooks, papers, and writings 
relating thereto, ns, at the time of his examination, shall be in his possession, custody, 
or power, the necessary wearing apparel of himself, his wife and children, only excepted. 
And if he conceal any part of his property to the amount of twenty pounds," with 

JJ . intent 
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(D 5.) And of tlie act of bankruptcy. 

After the commihsioii issued, the comniissioriers, or the major part, 
ought to examine {p\ whether he be a bankrupt; lor the st. 21 Jac. 19. 
says, after any person shall by the commissioners, or major part of them, 
be "adjudged, and tleelared (y) a bankrupt. 

And by the st. -t & 5 Ann. 17. the commissioners may call before 
them any person, who they believe can^give account of any act of bank¬ 
ruptcy, and examine him thereto on oath, or otherwise; and if he, 
having his charges paid or tendered, refuse to appear, or to be sworn, 
and answer ail questions, &c. they may commit him wiiliout bail till he 
submit, &c. Revived by the st. 5 Geo. 24. 

Provided, none be obliged to travel above 20 miles so to be examined. 
Revived by the st. 5 Geo. 24. 

(D ().) For discovciy of his estate. By e.xamination of tiie 

bankrupt. 

By the st. 1 Jac. 15. the major part ol' the commissioners may exa¬ 
mine (r) the bankruj)t {s) on such interrogatories as they shall think 

meet, 


intent to defraud his creditors, he is guilty of felon} without benefit of clergy. — 
'JO. The estate of a bankrupt conviejed of felony, by secreting his property, is to go 
to the creditors. Stat. R Geo. 2. c. .70. s. 1. — 21. An nneertificatal bankrupt going 
surreptitiously beyond sea, and refusing to assist his assignees in getting in his debts, is 
guilty of non-conformity, and cannot be discliarged under the insolvent debtors’ act. 
Jlllk. U3S, 

{]>) 1. It seems that the commissioners cannot, under any circumstances, be per¬ 
mitted to receive, as evidence of the act of bankruptcy, an affidavit made before a 
master. 2 Hose, 5.39. over-ruling 1 Rose, 298.— 2. And the clKineellor will not, 
upon account of the absence of the witness, order a ilepositioii of an act of bankruptcy 
under a separate cunimissiun, to be received as evidence of an act of bankruptcy under 
a joint commission afterwards issued. 2 Rose, ,3,39. over-ruling I Hose, 298.—.3. If 
the evidence of tlic act of bankruptcy amount to tlic ci idenee of the pc-son against 
whom the commission issued, it is not sufficient, IsVts. .325.—t. The certificate 
of the clerk of the papers, with a deposition of its being signed by him, is the usual 
proof given of the act of bankruptcy, by lying in prison two months. U Mont. 90. — 
5. Tlic deposition proving an act of bankru[)tcy, by departing the realm, should state 
an intention to delay creditors, or circumstances whence that fact is a necessary in¬ 
ference ; and though a departure in embarrassed circimistaiiccs is strong evidence of 
such intention, yet it is not conclusive, l Rose, .387. 2 Vcs. & Beam. 399, — 6. And 
note, that equity will not, for the purpose of founding a commission, compel a trader 
to discover whether he committcil an act of bankruptcy; although it will compel a 
discovery as to the trailing. 4 Bro. 4.34. 

{q) 1 . If sufficient evidence is given to satisfy the minds of the commissioners that' 
the party is a bankrupt, they then declare generally that he was a bankrupt at the time 
the commission issued. 1 Atk. 71. 1 Atk. 78. 1 Atk. tl9. — 2 . Notice in the 
Gazette may be dispensed with, where there is a bmd fide intention to prosecute the 
commission. 1 Buck, 81.—3. Notice in Gazette suspended from swearing to solvency, 
and denying bankruptcy. 1 Rose, 259. — 4, But operation of the roininission in 
other respects continued. 1 Rose, 3.36. Vide 17 Ves. 515, i V.& B. .3.50. — 5. Notice 
stayed, there not being a sufficient act of bankruptcy upon the proceedings. 
17 Ves. 414. 

(r) 1 . Commissioners may examine the bankrupt verbally or in writing. Stat. 5 
Geo. 2. c. 30. s. 16.— 2 . Previous to which, they were restricted to written inter¬ 
rogatories. 5 Mod. 368. 2 Str. 880. — 3. The examination is to be upon oatli; un¬ 
less of a quakcr, and then upon affirmation. Stat. 1 Jac. 1. c. 15. s. 6,7. 9. 5 Geo. 2. 
c. 30. s. 1. — 4. Formerly, if the bankrupt was in excculioriy the commissioners were 
obliged to attend him in prison to take his examination; hut now, if bankrupt is in 
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meet, touching his lands, goods, debts, books of iiccount, &c. or his 
secret grants, or eloining of them, &c. (/) 

Aiui if he refuse to be exiiminetl, or answer fully, they may coinmit 
him till lie conform, (te) * 

And 


execution at the time of his last examination , the gaoler or keeper of the prison must, 
and is indemnified in so doing, liring iiini up upon roniinissioncrs warrant, the same as 
wliere he is in custody upon mesne process. Stat. *lf) Geo, 3. c. 121. s. 13. — 5. The 
expellees of bringing liim up are pajable out of the estate. Stat. 5 Geo. 2. c. 30. 
s. 6. — (>. The coimnissioners niayoxamiue him, touching his lands, tenements,goods, 
chattels, debts, liills, bonds, books of account, and such other things as may tend to 
disclose his estate, or his secret grants, convcjanccs, eloigning of Ins lands, tenements, 
goods, monev, and rlchts, as they shall think nicet. — 7. The commissioners may, of 
their own auiliority, enlarge the time for the examination of a bankrupt, who has 
surrendered within the forty-two da\s. 2 Burr. 1 122 8 'I'. R. 47.5.; or within the 

enlarged time, which tiic cliauccllor may have appointed. 4 Vcs. 691. — 8. Gene¬ 
rally, the chancolior will not interfere respecting the commissioners mode of con¬ 
ducting the bankrupt’:', examination. .lV.&B. 94. — 9. Fora latitude of examina¬ 
tion conduce- to justice, r, T. R. 17. Dougl. 257. 8 Ves. .131. — 10. Upon extra¬ 

ordinary occ.isions, however, he will limit it to a particular mode, or to particular 
points. 1 Atk. 204, 205. — 11. The bankrupt objecting to the commissioners’ inter¬ 
rogatory, lanst demur to it; whereupon the chancellor will decide it by petition. 

1 Atk. 199. 

(s) II' the bankrupt is in prison, the assignees are l eqnind to appoint one or more 
persons to attend fiiiii from liiuo to time, and to produce to him his books, &c. in 
order to prepare his last examination; a cop} of which he imist, upon their application 
for it, deliver to the assignees or their order, ten days at least before Mich last examina¬ 
tion. 5 Geo. 2 . e. 30. s. c. 

(/) Admission by bankrupt of a lo -s of more than .7/. at play, will not be expunged, 
though creditor l•ou■,eutcd. Co.\, 49. 

(ill 1. A bankrupt not answering to the satisfaction of the majority of the commis¬ 
sioners, tlieirlaMfnI<|uestions, may, by their warrant signed and sealed, be committed 
to such prison as ll'.ey may think fit, until he submits himself. Stat. 1 Jac. l. e. 15. 
8. 8. 5 Geo. 2. c 3(\ s. 16. 2 Burr. 1122. 0 T. R. 118. 1 Ves. 528 11 Ves. 511. 

2 Rose, 217. -- 2. Nor is it an e.\cn-c, tl'.at the answer will suhject him to a fine or 

penalty. 1 At. 196. Cooke, 4.57. — 3. vV positive answer is not therefore neces- 
sarily satisfactory. 1 Rose, 407. 2 V. & B. 214. 8 Ves. — 4. And a gene¬ 
ral answer to a particular que-tion is insnlTicicnt. 2 Blk. 919. 2 Burr. 1122. 

121.5. — .5. Tliougli this results from the tendency of a full answer to criminate 
him. 1 Rose, 407.—-6. An answer, however, to the best of his remembrance, 
asserting his inibility to answer farther, 'will do. .5 Wilson, 420. 2 Ch. Ca. 72. 
Leach, .561. — 7. Commissioners caii'uit commit for prevarication; since he might 
still give a full answer at last. 2 Str. 8.'s0. — '5. yarea’, ifin committing the bankrupt they 
ought to be iiiHtienecd by extrinsic evidence. 1 Buck, 264. — 9. Bankrupt may' be com¬ 
mitted for not submitting to be examined, .‘'tut. I Jac. 1. c. 15. s, .s. —10. Or for refusing 
to bo sworn. Stat. 1 Jac. 1. c.;15. s. 8. — ll. Or to sign his answers. Stat 5 Geo. 2. 
c. 30. s. 16.— 12. Commissioners may compel l):mkriipt’' aftcndancc, notwithstanding 
he has passed his last exi-miiiation. i Atk. 240, 3 Blk. 1188. —13. So, refusing to 

attend assignees aftc - c.. fictite, lie iiiay be committed by commissioners upon their 
warrant. Slat. .5 Gee :. c. 50. s. .56. — 14. Upon a commitment for not answering 
either at all or unsatisfactorily, the particular (juestion must be specified in the war¬ 
rant. Stat. .5 Geo. 2. c. .50. s. 17.— 1.5. 'i'hc warrant must pursue tlic words of the 
statute; and in this p irticular the superior courts have been very strict in their con¬ 
struction. 2 Str. 880. Salk. .551. 2Ld. Rd. 851.— 16 . The commissioners’order 
committing the bankrupt may be made in his absence, 15 Ves. 361.—17. And 
though subsequent to, may bear date the day of the examinution. 15 Ves. .561.— 
18. If, in the order of commitment, the recital of the previous examination incor¬ 
rectly states the admissions upon which the question was founded, this vitiates. 18 
Ve-s. 237—19. A bankrupt being committed by the commissioners for not answering, 
it appeared from the questions put to him, the commissioners had stated facts of which 
they were informed by the deposition of the messenger, but the deposition was not 
set forth in the warrant, nor did it thereby appear to have been read to the banknipt 

at 
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And it' t»e coaiiuil perjury, lo the damage of his creditors, to the 
value of 10/., being convicted, he shall be pilloried, and lose one of his 
oars. 

By the st. 21 Jac. 19. if a« bankrupt be found to have fraudu¬ 
lently conveyed away goods or lands to the value of 20/., ami do not 
discover, and, if he can, deliver to the connnissioners all the esbitc and 
goods so conveyed, and be thereof convicted upon indictment, tkc. he 
shall be pillori^, and lose one ear. 

By the st. 4 5 Ann. 17. if a bankru|)t on e.\auiination do not fully 

and truly discover all his cdects, books, &c. and how disposed, and de¬ 
liver up all in his power, &c. he shall sutler as a felon. So by the .st. 
3 Geo. 12. a bankrupt against whom a commission issued on or before 
26 June 1716, at which time the former act expired. So by thest. 
5 Geo. 24. and 5 Geo. 2. 30. 

So by the st. 5 Geo. 24. if he ciinceal, destroy, &c. any of his eftccts 
to the value of 20/. or any books of account, bonds, &c. of intent to 
defraud creditors-So by 5 Geo. 2. 30. 

So, if after his certilicate he refuse to attend the commissiouei's, or 
the court, to make out any debt, &c. having 14 days notice, and 2s. 6d. 
])er diem allowed him, he shall be committeii. 

(07*) Of his wife. 

So by the st. 21 Jac. 19. the commissioners may examine on oath 
the wife of any one foiuKl a bankrupt, a.s to the estate or goods of the 
bankrupt coiicealetl, or disposed by her, or any other; who refusing to 
appear, or be examined, or not disclosing the truth, shall forfeit the 
same penalty as any other person shonld in tlie like case. 

But helbre this statute the wile could not he examined by the com¬ 
missioners against her husband. 1 Hrownl. 47. 


at the time of his examiniitiori. Hold that tiio coinniitinciit wii$ substantially insnt- 
hcieiit, and that the court could not couiiuit the hankru(>t under 5 Geo. ‘J. c. 30. 
s. 17. 1 Buck, 264. — 20. A coriiniitnient upon two grounds, of which one is unwar¬ 

rantable, has been held altogether bad. 1 P. Wins. 610. — 21. Though of this there 
are doubts. 2 Blk. 1141. — 22. A coininitmcnt for mishchavUmr is bad. 2 Blk. 682. 

1144. — 23. So for 2 f>'cvnricalion. 2 Str. 880. — 24. So, till /«? shall be discharged 
btf due course of law. 2 Ld. Rd. 8.51. 2 Str. 880. — 2.5. So, lill he conforms to our 
liulhority. Braccy’s ease, 1 Salk. 348. — 26. Upon remanding the bankrupt after a 
former cominitinent, there must be a warrant of rc-commitinent, stating the cause. 
2 Rose, 306. 2 Rose, 400. — 27. If commissioners coumiitnicnt he defective in form, 
judge upon habeas corpus to re-commit. Stat 5 Geo. 2. c. 30. s. 18. — 28. Habeas 
corpus IS the appropriate mode of discharging the bankrupt from commitment by 
commissioners. Dick, 67. llVcs. 423. 1 Rose, 407. — 24. And the court will 

not go out of the return to the writ. 5 Mod. .368. 1 Rose, 407. 11 Vcs. 511. — 

30. If the facts did not warrant the commitment, the remedy is by action.—31. Pe¬ 
tition is not the appropriate course fur obtaining bankrupt’s discharge from coinmit- 
inent by commissioners, i Atk. 240. 8 Ves. .330. 10 Vcs. 106. 18 Ve9.237.— 

32. Order, upon petition of bankrupt committed by coinmissionei's, to bring him 
again before them. 18 Ves. 294. — 33. A party committed by commissioners of 
tonkrupt, must send them word when he will submit and answer. 1 T. 11. 654. — 
34. Whereupon they must appoint a meeting, and at the expence of the estate. 
it Bro. 48. 


I 4 
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(D 8.) Or of others. 

So by the st. 13 El. 7. the commissioners may send {x) for any persons 
suspected to have any goods or debt»of the bankrupt) or to be in¬ 
debted to him) and may examine (^} them on oath, or otherwise) abo^t 
the truth and certainty thereof: and if any refuse to be sworn, or dis¬ 
close not the whole truth (z), on proof'thereof before the commis¬ 
sioners by witness or otherwise, he shall forfeit double the value of the 
goods, or debts concealed, to be levied by the commissioners on his 
or their lands and goods, &c. for the benefit of the creditors, in the 
same manner as they may order the lands or goods of the bankrupt 
himself. 

And by the st. 1 Jac. IS. the commissioners (a) may, by warrant (4), 
&c. commit tlie party, refusing to appear, or to be sworn, and an¬ 
swer such interrogatories (c) as shall be ministered to him (d), without 
bail (e), ill he submit to be examined, &c. — So by the st. 5 Geo. 24. 
as to acts of bankruptcy. 

And such person convicted of wilful perjury, &c. or any convicted of 
suborning them, shall suffer such punishment concerning perjury as in 
5E1.9.(/) 

Provided the commissioners allow the witnesses sent for, such costs as 
they think fit. (g) And by the st. 5 Geo. 24. they are not obliged to 
go above 20 miles. ( 7 ) 


(ar) So they may examine any person present at their meeting. S G. s. c. 30. s. 16. 
(y) 1 . Chancellor will not interfere with the commissioners’ mode of examining a 
witness. 9 Ves. 513.— 2. It is an indulgence to allow witnesses examined by com¬ 
missioners the assistance of counsel; and is in commissioners’ discretion. 1 Adf, 204, 

(s) Commissioners of their own authority may examine and make parties confess 
the infirmity of their title. 13 Ves. 189 

(a) 1. Order enforcing attendance of witnesses upon commissioners, will be made 
upon disobedience to their summons. 6 Ves. 781. 11 Ves. 8, 14 Ves. 451. 

17 Ves. 379. 1 Rose, 39. 1 V. & B. 74. 2 Rose, 330. 1 Buck.', 258. — 2. Order 

for attendance of witnesses upon opening the commission, limited to the proof of some 
specific fact. 1 V. & B. 41. — 3 . Leaving order where witness resided when summoned, 
ordered to be good service. 1 Buck, 258. — 4. Commissioners order upon bankrupt, 
passed his examination and certificated, to attend, enforced. 14 Ves. 449. 

^6) 1 . In determining to grant the warrant, the commissioners must act together, 
though they may afterwards sign separately. 8 East, 319. — 2. Their order to make 
it out must he taken to include their direction as to tlie persons to whom it should be 
directed. 8 East, 319.— 5. It may issue upon disobedience to the first summons. 
8 East, 319. 16 Ves. 236. 

(c) 1. Commissioners may commit a witness refusing to sign his answer, not having 
a reasonable objection. Stat. 5 Geo. 2. c. 30. s. 16. — 2 . So for disobeying their first 
summons, S East, 319. over-niling 2 Blk. 1035. 

(d) 1. A witness must give an account bf what he knows of bankrupt’s effects, as 
well before as after the bankruptcy. 1 Ld. Rayni. 99; see 3 Keb. 837.-2. But he is 
not bound to answer any thing which tends to criminate him. 5 Mod. 309 . Comb. 391. 
-m 3 . Coniraii-sioners may require witness to sign his answers. Stat. 5 G. 2. c.30. s. 16. 

(e) A party committed by commissioners is entitled to a iaieas corpiu. St. 5 G. 2. 
c. 30. s. 18. Dick, 479. 

(/) 1 Jac. 1. C. 15, s. 9. 11. 5 G. 2. C. 30. S. 29. 

(g) 1. Upon commissioners summoning a witness, his expences need not be ten¬ 
dered or even ascertained beforehand; though want of means would prevent an at¬ 
tachment for non-attendance. 2 Rose, 75. 2 Rose, 345. 1 Mer. 188.— 2. There¬ 
fore notwithstanding, they may arrest him for disobedience. 8 East, 319. —3. Wit¬ 
nesses are entitled to their costs and charges. Stat. 1 Jac. 1,c. IS. s. 11. 4. And 

summoned, though by a parol order of commissioners, may have assumpsit for costs 
directed by them to be paid. 1 £sp. 64. 
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By the st. 4 & 5 Ann. 17. in case the bankrupt do not surrender 
himself, and conform, &c. all persons, who have accepted any trust, or 
concealed any real or personal estate of the bankrupt shall in 30 days 
after notice of the commissiot), discover such trust and estate in 
wjiting to one of the commissioners, and submit to be examined, &c, 
or forfeit 100^. and double the value of the estate concealed, to be re¬ 
covered by the assignees for tlie benefit of the creditors, with costs, &c. 
And any person voluntarily discovering, &c. in 60 days after the time 
allowed to the bankrupt to surrender, shall have 3l. per cent, from the 
assignees, of the neat proceed of what shall be recovered by such dis¬ 
covery. — Revived by the st. 5 Geo. 24. 

But a commitment, till he conform to their authority, is void. R. 

1 Sal. 348. 

Or, till discharged by due course of law. R. 1 Sal. 351. 

(D 9*) By seizure of his elFects. 

By the st. 13 El. 7. if any detain goods, lands, or debts of a bank¬ 
rupt fraudulently, &c. he shall forfeit double the value of them, to be 
levied in the same manner as the forfeiture for concealing such goods, 
3tc. on examination, &c. and to be employed for the benefit of the cre¬ 
ditors, or if tliey be paid, then a moiety to the queen, and a moiety to 
the poor, &c. 

And by the st. 21 Jac. 19. (k) the commissioners or any by their 
warrant may break open the house (/), chambers, warehouse, shop, 
doors, or trunks of the bankrupt, and seize his goods, money or other 
estate. 

So by the st. 4 & 5 Ann. 17. on certificate from the commissioners, 
of the commission, and that the party is found a bankrupt, any judge 
or justice of peace may grant a warrant to seize any goods, books, writ¬ 
ings, or other real or personal esUite of the bankrupt. — So by the st. 
5 Geo. 24. 

And by the st. 5 Ann. 22. if the bankrupt, or any other by his con¬ 
sent or privity, remove, conceal, destroy, or embezzle any goods or 
effects, whereof the bankrupt, or any in trust for him, is possessed, to 
the value of 20/. or any books of account, writings, &c. of intent to 
defraud his creditors, such bankrupt shall suffer as a telon. — So by the 
st. 5 Geo. 24. and 5 Geo. 2.30. 


(i) 1. Witnesses summoned to attend commissioners of bankrupt, arc privileged 
from arrest, during their attendance, etiam eundo et redeundo. 2 Blk. 1142 .— 
2. Though summoned upon their own importunity. 1 Atk. 54. — 3, Or even though 
not summoned ; at least morando et redeundo. 1 V. & B. 3! 6. 

S G. 2. C.S0. 8. 14. 

(/) 1. They cannot break‘open anyother than the bankrupt’s house to search his for 
goods. 2 Show. 247. — 2. And where a messenger, under commissioners* warrant, at¬ 
tempted to seize the bankrupt’s goods in the possession of the master of a ship, who re¬ 
fused to deliver them, lord chancellor doubted whether he could make an order in aid 
of their warrant. He, however, made an order for delivery of goods, upon payment of 
freight and indemnifying master against bill of lading sent to consignees. Molloy, 253. 
S £q. Ca. Abr. 9S. 
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(D 10.) For disposal of his estate. What lands and goods. 

All his real estate. 

By the st. 13 El. 7. the major part of the commissioners have full 
power by their discretion to take order with all {m) a bankrupt’s lands(n)» 

tenements, 


(m) These are general rules upon the question what passes under the commission;— 
1. Every description of personal property to which the bankrupt is legally or equi¬ 
tably entitled at the time of the bankruptcy, or to which he may become entitled pre¬ 
vious to obtaining his certificate, may be assigned by the commissioners. S4 & 3.!!Hen. 8- 
c. 4. 8. 1. 13 Eliz. c. 7. s. 2 & 11. Ijac. 1. c. 15. s. 13. SI Jac. 1. c. 19. 5Geo. S. 

c. 30. — 2. Hence all interests, legal and equitable, pass under the assignment. 
9 Ves. 83. 1 V. & B. 547. —3. So whatever possibility of interest the bankrupt is 
entitled to in his own right, m^ be assigned by the commissioners. 3 P.Wros. 152. 
—4. And in fine, every species of property whereof by possibility a profit may be made, 
acquired by a bankrupt before his certificate, passes to his assignees. 3 Smith, 58. 
T £ast, 53. 3 B. & P. 565. — 5. Therefore, a right to bring a real action. 2 H. B. 414. 
— 6. Devise to such of the children of A. as should be living at his death. A. had 
itsiie, amongst others, B. who became bankrupt, and obtained his certificate; then A. 
died; and assignees were held entitled to B.’s interest. 3 P. Wms, 132. — 7. But 
where, after the bankrupt obtains his certificate, an estate descends to him as heir at 
law, it is not such a possibility as can be assigned by the commissioners: there must 
be a persona designata, it must be a possibility that can be assigned or released; such 
as the bankrupt can disclose upon his examination. Amb. 394. These are wijcc//»»c- 
ous points. —8. Where a chattel is made to order, the property therein is not vested 
in the (quasi) vendee, until finished and delivered, though he has paid for it. There¬ 
fore, upon his bankruptcy previous to these, it docs not pass, l Taunt. 318. — 9. If a 
trader draw an order for payment of a sum of money out of a certain fund, and pay it 
to a creditor, who deposits the order with the payee, and before tlie order is payable 
the trader become a bankrupt; the money docs not puss, but must be appropriated in 
payment of the order. Row v. Dawson, 1 Ves. 531. —10. The assignees cannot, in 
trover, recover from a creditor the amount received under a cheek delivered to him 
by the bankrupt since the bankruptcy. Mathew v. Sherwell, 2 Taunt. 439.— 11. An 
agreement for a lease made for bankrupt’s personal accommodation, doc.s not pass. 
2 B.& B. 9.— 12. All assignee under a commission is, comme semhle, entitled to nave 
the benefit of a covenant for renewal of a lease at the end of a term. 2 Vern. 194, 
contra. 2Frcem. 183. 2 II. fi. 444, accord. —13. If a mortgage-deed contains a 

covenant for further assurance, the mortgagee may retain his security against the as¬ 
signees. 3 Bro. 594. 2 Bro. 652. — 14. The right to money payable by instalments 
for taking into partnership, passes, though partnership determined by the bankruptcy. 
Swanst. 85.—15. The right of action for money lost at play, passes. 2 Ves. 514. 
2 H. B. 308. — 16. A power does not pass. Lord Townsend v. Windham. — 17. The 
commissioners may assign a lease granted to the bankrupt, in which thtu'e is a proviso, 
that the lessee, his ‘executors or administrators, shall not assign without the lessor’s 
consent in writing. 2Kq. Ca. Abr. lOO. Amb. 480. 2;Atk. 219; vide 12Ves. 504. sM. 
& S. 353.— 18. Funded property limited to the bankrupt as unalienable, if given lor life, 
with no limitation over ujjon bankruptcy, passes. 1 Rose, 197. 18 Ves. 429. — 19. Pro¬ 
perty limited over upon brankruptcy, does not pass, l Rose, 197. 18 Ves. 429. — 

20. If an estate be settled upon bankrupt for life, with other intervening uses, remain¬ 
der to himself in fee, with power to change the uses, and he afterwards become bank¬ 
rupt, the remainder in fee vests in the assignees, and his power of revocation is gone. 
Lofft. 71. — 21. Where a trader pledged a lease as a security for a sum of money lent 
to him, and afterwards became bankrupt; the court said they had nothing to do but to 
supply the legal formalities, and ordered the estate to be sold for the payment of the 
money, l Bro. 269. and cases there cited. 9 Ves. 115. ll Ves. 398. ib. 403.— 
22. A lease is deposited as a security, but no assignment is executed: semble, that the 
equitable interest of the pledge is not of such a nature as to reduce the estate of the 
pledgor to a naked trqst, which would not pass to his assignees. 5 Esp. 105. — 2.3. A 
policy ofinsurance, ellectcd by a trader on his own life, passes to his assignees, unless 
they expressly renounce their claim toil, l Campb. 487.—24. A share inn ship 

passes, 
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tenements, and hereditaments, as well cop; as freehold, which he shall 
have in his own right before he became a bankrupt. 

And 


ptiSses, without being charged in respect of disbursements by the other part-owners. 

2 Rose, 76. — 25. Assignees cannot have trover for’a ship of which bankrupt was never 

the registered owner, although defendant claims under the bankrupt. Stark. 177 _ 

26. A right to compensation under a dock act passes. 17 Ves. 346. — 37 . A debtor, 
after an act of bankruptcy, indorses to his creditor bills of lading, as a security. The 
creditor insiues in his own name, and on a loss, recovers against the underwriter, bv 
averring the interest in the bankrupt’.s assignees. The assignees are not entitled to 
the money so recovered. 4 Taunt. 380. — 28. Under the bankruptcy of an executor 
and trustee directed by the will to carry on a trade, and a limited sum to be paid to 
him by the trustees for that purpose, the general assets beyond that fund arc not liable. 
lOVes. 100. — 29. Property obtained by fraud, and which can be distinguished, does 
not pass. 1 M. & S. 517.—30. A., upon false pretences, obtains abill from B., and his 
assignees receive the amount. This is money had and received by the assignees to B.’s 
use. Peake, 111; and sec 12 East, 656.—31. Effects acquired between the signing 
and allowance of the certilicate, pass; thus, a legacy. 2 Burr. 716. — 32. Future pro¬ 
perty the estate (under a second commission) not paying 15s. in the pound, does not 
pass. 1 Rose, 452. — 33. If the statute of limitations is pleadable against a bank¬ 
rupt, his assignees may be barred by it; and the time is to be computed from the date 
of the original cause of action, and not from the datcof the commissioners* assignment. 

1 Strn.555. sP.Wms. 143. Comb. 70.— 34. A trader assigned his whole estate intrust 
for his creditors, reserving to himself a power of revocation on a certain event. He 
afterwards commits an act of bankruptcy, upon which a commission issues. Held, that 
the assignment under the commission was not tantamount to a revocation as by the 
trader. 5 T. R. 530.—35. Certain stock standing in the name of the bankrupt, the 
dividends of which had not been claimed, was, under the 56th Geo. 3. c. 60. transferred! 
to the commissioners for the reduction of the national debt. The assignee of the 
bankrupt, by petition under the act, claimed the stock as part of the bankrupt’s ciicets. 
Another person, by petition, claimed the stock, insisting that the bankrupt was a 
trustee for him. A reference was directed to the master, to ascertain whose stock it 
was, and in the mean time the stock was directed to be transferred into the name of 
the accountant general. 5 Mad. 28.—36. An action of trover cannot be maintained by 
the assignees 01 a bankrupt, to recover bills of exchange from the bolder, who drew 
them with a knowledge of the bankrupt’s insolvency, and after compelling such liank- 
Tupt to sign, induced his creditors, who were not aware of his circumstances, to ac¬ 
cept them. 1 B. Moore, 281. — 37. A., in London, agrees to consign goods to B. & 
Co. at Hamburgh, on a commission del credere, to receive the proceeds through the 
hands of C. their partner in London, who is to make advances to A. and repay himself 
out of the proceeds; B. & Co. purchase bills ut Hamburgh, drawn on D. in London, 
indorsed to tlicmselvcs, and which they indorse and remit to C. as part of the proceeds, 
advising A. thereof, and desiring him to give them credit for them when duly honoured. 
The bills are accepted by D. but never indorsed over to A., and before they became 
due, D. stops payment. Held, that the jury were jiistilicd in considering that the bills 
were sent to the account, and at the risk, not of A., but of C. ; and therefore A. hav¬ 
ing become bankrupt, that his assignees were entitled to recover the balance of the 
proceds from C. 2 Mars. 460. 7 Taunt. 164.— 38. Where a trader advanced half a 
nno for the renewal of a lease, and took from the lessee a promissory note to repay 
the money, unless she should by will give the leasehold estate to one of his children, 
and the lessee accordingly bequeathed the estate to one of the trader’s childcni; but 
before the death of the lessee, the trader became a bankrupt, and alter her death the 
assignees of the bankrupt filed abill against the child of the bankrupt. Held, that, if 
it was money advanced without a lien, it might be dangerous to give it to the assignees; 
but that as far as die money advanced was a lien, the father procured an interest, 
which must go to his assignees. 1 Bro. 160. 

(n) 1. Property in Scotland passes. 1 Rose, 463. 3 V. & B. lOO; as well real, 

9 Ves. 81, as personal. 2 Rose, 291. 3 V. & B. 100 .- 2 . Personal property abroad, 
in Ireland, for example, passes. Good. 114. 1 H. B. 132. 9 Ves. 86. 1 H. B. 694. 

4 T. R. 182. 2 H. B. 402. contradicting Cooke, 300. Vide Cooke, 297. Do^l. 
161. —3. Real property does not. Cooke, 297; secDoiigl. 161. — 4. Money owing ^ 
out of England (as in the plantations) to a bankrupt, may be attached by the law of 

the 
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And dierefore the commissioners may sell (o) all lands and tene¬ 
ments) which the bankrupt had at the time of his bankruptcy in fee, for 
life, or for years. ^ 

So, all rents, annuities, offices, (/>) &c. (< 7 ) 

So, all copyhold estates; for they are within all die statutes of bank¬ 
rupts. R. Cro. Car. 550. Vide Copyhold, (N.) 

So a reversion, or remainder, as well as lands in possession. 

So any future interest: as, a term to commence in futwro. 

(D 11.) Though a joint purchaser with his wife, &c. (r.) 

So by the st. 1.3 El. 7 . the commissioners may sell all lands, tene¬ 
ments, and hereditaments, which the bankrupt shall have purchased 
for money, &c. jointly with his wile, children, or child, for his own use, 
or for such use or interest as he might lawfully depart withal. 

Yet, if a purchase in the name of himself and his wife, and son, was 
before his trading, the commissioners cannot sell it. R. per 3 J. Cro. 
Car. 550. 

1^0 by the st. 13 El. 7 . the commissioners may sell all lands, &c. pur¬ 
chased with any person to the secret use of the bankrupt. 

So, if the bankrupt be a joint-tenant in fee, for life, or years, the 
commissoners may sell a moiety. 

If he be seized in right of his wife, they may sell during the cover¬ 
ture. («) 


the place, after the bankruptcy, for a debt due before. Dougl. 170. — 5. If, after the 
assi^ment of a bankrupt’s estate, a creditor knowing it, and residing in England, at¬ 
tach the money of the bankrupt abroad, the assignees may recover it. 1 H. Bl. 665. 
4T. R. 182. 2 H.BI. 402. 

(o) 1. As to legal operation of a sale or assignment by commissioners.—It has not 
the ^cct of a voluntary transfer of stock under a covenant, l V. & B. 179.— 2. And 
held not to work a forfeiture under a clause in a will against alienation. Cooper, 
259. — .1. But where an annuity was given by will to a trader for life, payable to him 
only, upon bis own receipt and no other, and to cense immediately upon alienation; 
held, that it ceased by the bankruptcy, and the bargain and sale of the trader’s estate. 
3Ves. 149. 6T.R.684. 

(^) 1. All offices touching or concerning the administration or execution of justice, 
arc not saleable by the commissioners, ns the stat. 5 & 6 Edw. 6. c. 16. expressly pro¬ 
hibits the sale of such offices. But all other offices of inheritance, and for terms of 
}'Cars, arc.— 2. The office of serjeant at mace of the city of London has been held to 
be within the meaning of the stat. 5 & 6 Edw. 6. although it was purchased for a sum 
of money, and held qmnidiu se bent; gesserit, for it concerns the administration of jus¬ 
tice. 1 Atk. 212.—3. The place of a jew-brokcr in the city of London is not a sale¬ 
able office. Amb. 89.—4. Where the office is only of police, sucli as that of the under- 
marshal of the city of London, it is saleable by the commissioners, l Atk. 210. 215. 
Amb. 73. — 5. The place of one of the sworn clerks of the six clerks office, is not as¬ 
signable. 1 Adc. 212. — 6. A gentleman pensioner becoming bankrupt, was ordered 
to reagn to the nominee of the assignees. Cooke, 283. — 7. Neither the full nor 
half-pay of an officer in the army, navy, or marines, is assignable. Cooke, 284. 
3 T. R. 681. 1 H. B. 627. 4 T. R. 248. 2 Anst. 533.; but see 2 Blk. 1137. 

(g) 1. Where a bankrupt is entitled to an advowson, or to a right of next presenta¬ 
tion to a living, the commissioners may sell it. But if, at the time of sale, the church 
be void, the bankrupt shall present. 1 Burn’s Ecc. 125. — 2 . If a clergyman be¬ 
come bankrupt, his living is liable to n sequestration, and the proceeds are distribut¬ 
able amongst his creditors. 1 Atk. 200. 

(r) Vide infra, (G) (O). 

(*) Lofft, 71. 


(Dl2.) Though 
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(D 12.) Though conveyed to his children, or trustees. 

So by the $t. 1 Jac. 15. the commissioners may sell all lands, &c. 
offices, &c. goods, chattels, and debts, which such person who shall be¬ 
come bankrupt, shall have conveyed, or cause to be conveyed to any of 
Ms children, or other person, or into any othdt men’s names, as amply 
as if such bankrupt, at the time of the bankruptcy, had been actually 
seised, or possessed in his own name, of the like interest. 

So if they are conveyed before his bankruptcy, in consideration of 
marriage, to the use of himself and his wife; though die wife is not 
named by the stat. for she is within the intent. R. Sti. 289. 

(D 13.) Though seised only in tail. 

So by the st. 21 .Tac. 19. the commissioners may sell, &c. all lands, 
&c. whereof the bankrupt is seised in tail, in possession, reversion, or 
remainder, whereof no reversion or remainder is in the king of the gift 
of the king, &c. which shall be good against issues in tail, and all others, 
whom the bankrupt might bar of any remainder, title, possibility, &c. 
by a common recovery. (/) 

3o they may sell an estate, which the bankrupt has, to commence 
upon a contingency. 

(D 14-.) Though he has only an equity of redemption. 

So by the st. 21 Jac. 19.^^ the bankrupt have conveyed lands, &c. 
goods, &c. on condition, or under power of redemption, the commis>- 
sioners may before the time of performance of the condition, under their 
hands and seals appoint a person to make tender of payment or per¬ 
formance, according to the nature of the condition. And aller such 
tender, &c. the commissioners may sell such lands, goods, &c. for the 
benefit of the creditors, as any other of the bankrupt’s estate. 

(D 15.) Though it descends after his bankruptcy. 

So by the st. 13 El. 7. the commissioners may sell all lands free 
or copy, fees, goods, &c. purchased (?/;, or which shall descend, or 
by any means come to the bankrupt after his being declared a bankrupt, 
at any time before the debts to the creditors be fully satisfied, or agreecl 
for. 

(D 16.) All goods and debts. 

So by the st. 13 £1. 7. the commissioners may sell all money (x), 
goods, chattels, merchandizes, wares, and debts of the bankrupt; wher¬ 
ever found. 

And by the st. 1 Jac. 15. the commissioners may grant, and assign 
any debts due to the bankrupt, or to be due^ from what person, or in 

(0 1. If a tenant in tail mortgage an estate for years, and no recovery is suflered, and 
he become a bankrupt and die, the assignee is entitled to the estate clear of the mort¬ 
gage. 1 Wils. 276. —2. But if a tenant in tail make a mortgage, with a covenant for 
further assurance, and become bankrupt; his assignees are bound by the covenant, 
although no recovery be suilbred. Cited 2 Bro. 652. 3 Bro. 595. 

(m) And therefore lands devited. Good. 88. 

(f) Lord Chancellor may order stock in the public funds, belonging to bankrupts, 
and standing in their names, to be transferred to assignees. Stat. 36 Geo. 3, c. 90. 
s. 3. 

what 
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what manner soever, to the benefit of the creditors; which assignment 
shall vest the property of such debt in the assignee, as fully as if the 
bond, &c. were made to such assignee, so thht the bankrupt shall not 
afterwards recover release, or discharge the same, nor shall it be at¬ 
tached as a debt of the bankrupt. , 

And therefore the commissioners may sell all the goods of the bank¬ 
rupt, though he sold them hona ^fide after his bankruptcy, and before 
the commission awarded. Vide ante, (C 9.) 

Though he sold them in market overt. Per Twisd. 1 Lev. 174. 

1 Sid. 272. 

A fortiori^ goods sold by the bankrupt after the commission, before 
seizure. R. Mo. 594. 

Though the bankrupt pay his money to any creditor for a just debt. 
R. 2 Co. 26. b. 

So they may sell his goods in Ireland. 

They may sell monies due to the bankrupt upon a judgment. Jon. 
216. 

And judgment may be entered upon a scire facias, after verdict 
against the terretenant, at the request of the assignee, without a new 
scire facias by him. 5 Mod. 88. 

So, an heriot, relief, &c. due to the bankrupt. 

So a debt upon a bond to A. ns trustee for the bankrupt. R. Pal. 
505. 

So they shall have an equity of redemption, which the bankrupt had. 

2 Ver. 97. 

So a legacy given to the bankrupt, for which he had a decree. R, 
2 Ver. 433. \f) 

So, they may sell goods of the bankrupt forfeited, and seized by a 
capias utlagatum after the bankruptcy, and before tlie commission; for 
a bankrupt shall not defeat his cr^itors by his act or default. R. 
1 Sal. 109. R. cont. in the exchequer, Hill. 6 Geo. 

So by the st. 5 Geo. 2. 30. the goods of a bankrupt, being a felon, 
shall go among the creditors. 

(D 17.) Though he has only the disposition by consent of 

the owners, &c. 

And by the st. 21 Jac. 19. the commissioners may sell all goods, 
whereof the bankrupt shall be reputed owner, and with the consent 
of the true owner, take upon him the sale and disposition, though for¬ 
merly conveyed by the bankrupt to such true owner for valuable con¬ 
sideration. (z) 

And 

[y) Legacy falling to a bankrupt before allowance of his certificate, by the testator’s 
death, pending an unfounded petition to stay it, goes to his assignees, unless the pe¬ 
tition was presented with that objection. 19 Ves. 208 . 

(z) 1. Ine enacting part of sect. 11. stat. 21 . Jac. 1 . c. 19 . is not restrained by 

the preamble, but extends to goods of a third person, which he permits a trader, 
who afterwards becomes bankrupt, to be in. possession of, and to sell as his 
own. Cowp. 232 . — 2. Tliough formerly this was vextUa qwHh. l P. Wms. 
31«. 1 P. Wms. 514. 1 Atk. 158. 1 Ves. 239. 1 Atk. 165. —3, But 

such goods only pass as the bankrupt had in his possession at the time of his 
bankruptcy. 15 East, 21. — 4 And the possession must be with the owner’s consent; 
not adverse. I Ves. 243 . — 5. Nor is a naked possession, with ndther tlie reality nor 
semblance of a power of disposition, sufficient. 1 Ves. 243. — 6. Utensils of trade let 

13 to 
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And all lands, goods, kc. extended after his becoming a bankrupt, 
on pretence of his being accomptant, or indebted to the king, if upon 

examination 

toju. trader at a yearly rent, pass to his assignees, unless there be a usage of trade for 
such articles to be let out to traders. 9 East, 215. Vide 1 B. & P. s.5. Cooke,’353. 
—7, A person who kept a coBee-house gave a warrant of altorncy to her creditor for 
800/. under which he entered up judgment, and took her goods in execution. They 
were valued by the sheriff at 337 /. ISn. 6tL and a bill of sale made out at that price 
to J. S. the plaintiffs brother, in trust for him. Afterwards, by articles of agreement 
between J. S., the plaintiffand the bankrupt, the plaintiff let the goods of the bankrupt, 
at a yearly rental lor four years: the bankrupt continued in possession beyond four 
years, and until they were seized under the commission; they pass. 1 B. & P. 82. — 
8. But the statute does nut affect the freehold, or any article annexed thereto. 9 East, 
215. 1 Atk. lo'S. 1 Ves.S52. 7T. H. 228 . 11 Ves. 407. — 9. A condition annexed 

to the sale of standing timber, tliat on the vendee becoming bankrupt before payment 
of the price, the vendor might retake the same, is void, if the bankrupt, when he be¬ 
comes such, had the sale, order or disposition thereof. 2 Taunt. 176.— 10. Possession 
must accompany an absolute sale of personalty. 2 T. R. 587. 2 T. R, 594. 

1 Atk. 16.3. 1 Ves. .348. 1 Ves. .352. 1 B.&P. 83. Cooke, 35.3. IB. &P. 82.— 

11. Where by the terms (which were notorious in the neighbourhood) of a bona fide 
sale, the vendor was to remain in possession fur three months, held that the property 
did not pass under his bankruptcy before the time expired. 1 M. & S. 335.— 12. A 
trader had committed an act of bankruptcy j goods were afterwards sent by a vendor 
to a particular inu ns ordered, whence they were forwarded to a packer’s, pursuant to 
a general order of the trader to scud all goods directed to him there; the packer, i^ 
norant of the act of bankruptcy, booked them to Ida account, and opened them to 
ascertain what they were. The assignees are entitled. 3 B. & P. 469. —13. In the 
case of a bulky commodity, a symbolical delivery, as delivering the key of the ware¬ 
house containing it, is suilicient. 1 Atk. 170. 7 T.R. 67.— 14. And the same holds 
where, from necessity, a symbolical delivery has been made; as, where a ship at sea 
has been mortgaged, and the grand bill of sale delivered to the mortgagee. But it 
seems, that if there are any documents relative to the property in the vendor’s pos¬ 
session, with knowledge of the vendee, by which he might be enabled to impose 
himself upon third persons as owner, these must be delivered to the vendee. 2 7\ R. 
462.— 15. A custom in the trade for tlic purchaser to leave the article in the seller’s 
warehouse, undistinguished by mark of separation from articles of the same kind, will 
not prevent its passing. .3 Taunt. 487.— 16. The property in goods sent by whole¬ 
sale dealers to a shop-keeper upon sale or return, passes. Livesay v. Hood, 2 Camp. 
83. — 17 . Stat. 21 Jac. 1. c. 19. not applicable to bilisat a bankers. 1 Rose, 232.— 
18. Nor to goods left in trust to sell. 1 P. Wms. .314.— 19. A., a ^adcr and officer 
in the East India Corapauy’s service, assigned his privilege of shipping from India to 
England to B. for a valuable consideration; and in order to evade the bye-laws of the 
company, prohibiting such assignment, the goods were shipped, entered, warehoused, 
and sold by the Company in A.’s name, and the proceeds carried to his account; but 
before A. received those proceeds from the Company, he became bankrupt. The as¬ 
signees are entitled to them. 7 T. R. 228. — 20. When a testator directed, that ih 
case his son should carry on the testator’s trade for the beneiit of himself and his 
mother, his lease and furniture should not be sold, but that the trustees should permit 
the widow and children to reside therein, and have the use of it; and the widow and 
son carried on the trade, and became banknipt. Held, that the furniture, &c. was 
not in the order and disposition of the bankrupts. 2 Rose, 331. —21. Shares held by 
A. as trustee for B. who appoints him residuary l^atee, not within the statute. 1 Sch. 
& Lef. 328. — 22. If, previous to marriage, the wife’s stock in trade, furniture, or other 
property, be assigned to a trustee for her separate use, and to enable her to carry on 
ner separate trade, neither the property assigned (though not scheduled) nor its pro* 
duce, will pass under the husband’s bankruptcy, unless, 1. the assignment was colour¬ 
able ; 2. or the husband had the order and disposition of the goods, with the consent, 
express or implied, of the real owner, the trustee. 5 T. R. 618. Ibid, 620, n. — 23 . A 
widow with children, before her second marriage, conveyed her household furniture to 
a trustee in trust, to sufter A., her second husband, to have the enjoyment of them, 
upon condition that he should pay 800/. by yearly instalments of loo/. a-ycar, for 
the use of them. Part of the instalments only were paid; A. became bankrupt; the 
night before the act of bankruptcy, the trustee took possession. The goods pass to the 
assignees. 8 T. R. 82. — 24. Where a chose in action is assignee, all the cases 
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exaininad<Hi by the eommissioners on oath it be found, such debt be due 
to such Bccomptant, or debtor on a contract not originally made be¬ 
tween 

aarce that the security, if any, must be delivered over to the assignee.—25. Operation 
of stat. 21 Jac. 1. c. 19> s. 10,11. prevented in the case of debts (which are within the 
statute, 6 Ves. 128. 8 Ves. 407. 11 Ves. 7. H Ves. 186) by assignment, delivery 
of the security, if any, and notice to debtor. 9 Ves. 410. — 26. Hence, if a txind is 
assigned, it must not only be delivered to the assignee, but notice should be given to 
the debtor of the assignment. 1 Ves. .748. 1 Atk. 171.—27. But in the case of 
book debts, it is sufficient to give notice only, as there is nothing that can be de- 
livcreil. I Ves. 348. 1 Atk. 171.—28. Under a against a trader, the 

sheriff (of Cumberland) makes out a warrant, directed to the trader’s, shopman, 
and another person, by whom the business is conducted in the usual way, but 
without the interference of the trader, who, upon the following day, commits an 
act of bankruptcy. This is a continuation of the possession of the master, and the 
goods pass in his assignees. Jackson v. Irvin, 2 Camp. 4S.— 29. The printer and 
publisher of a newspaper assigned his interest therein to a creditor as a security, but 
continued to print and publbh as before, and no affidavit of the change of interest 
was delivered to the commissioners of stamps. The printer became bankrupt. The 
right to the paper passed. 2 N. It. 67. —30. If one of two partners has possession of 
partnership property, and the one out of possession transfers his share, the purchaser 
must notify the transfer to the other partner, otherwise the share transferred will, on 
the bankruptcy of the vendor, pass under the stat. 21 Jac. 1. c. 19, as being in the 
bankrupt's visible ownership with the owner’s consent. 4 M. & S. 247. — 3 i. Where 
one partner mortgages to another, or to a trustee for him,'all his share of the partnership, 
the deed of copartnership must be delivered up, and notice given to the book debtors. 

1 Ves. 348. 1 Atk. 171. — 32. So,where one partner, upon retiring, leases the stock, 
notice is necessary. 9 East, 215.—33. For the stat. 21 Jac. l. c. 19. is applicable to 
property left by retiring with ostensible partner. 2 V.&B. 173. —34. ^Jumre, wnether the 
stat. 21 Jac 1. is applicable to property left by dormant in posscssionof ostensible part¬ 
ner. 2 Rose, 252.256. 1 Buck,48. See 6 Ves. 747. —35. The share of a secret partner 
in the joint stock in trade, being in the possession of an apparent partner, and the sole 
ostensible trader, is not liable to the bankruptcy of the latter, as being within the 
meaning or mischief of the 21 Jac. l. c. 19. tne bankrupt having such an interest and 
qualified property in the secret partner’s share, as to destroy the essential requisites 
of a true and independent ownership on the one hand, and of a fraudulent and 
reputed ownership on die other. 1 Price, 119.—36. Goods bought by a bank¬ 
rupt and two others, and left in the temporary custody of the bankrupt until an 
opportunity oflered for the sale of them, is not a possession within the statute; 
there is an undivided property of which they are tenants in common; there 
must be a possession of the goods in one or other of them, and the possession of 
one is the possession of all. l Atk. 185.—37. Where a trader assigned a ship 
and the policy of insurance upon it, and covenanted to keep up the iRsuraiicc 
for the benefit of the assignee, and left the policy in the hands of the broker, who 
was a creditor of the trader, as a pledge for his debt; upon the trader’s becoming 
a bankrupt, the assignees paid the broker’s debt, and obtained possession of the policy. 
Held, that the assignees were not entitled to the policy, as the leaving was not a pos¬ 
session within the statute. 1 Bro. 125. 2 T. Rep. 491—38. The right upon a policy, 
in owner's name, made upon property left within the statute,does not pass, l Buck, 149 . 
— 39. Qusere, whether shares of a ship, not at sea, are within the statute, l Ves. 
jun. 163.—4a In the case of ships at sea and their caigoes, of which an absolute 
delivery of possession cannot be made, it will be sufficient if the proper documents and 
muniments are delivered, that the purchaser may be enabled to reduce the property 
into possession upon the arrival of the ship in port 1 Atk. 160. — 41. Where a ship 
'at sea is sold, it seems to be the vendee’s duty to write by the earliest opportunity, to 

_l_ ^ -.••II *t*M«iAa*MM** ■« ——.I ^1-_L. __1_ 


perty in his possesrion, as visible owner witii the owner’s consent, and pass accordingly 
under the 21 Jac. 1. c. 19. 4 M. & S.^248. — 42. A bill of sale of a snip at sea is exe¬ 
cuted, a policy on the ship and cargo is placed in the vendee’s hands, and the bills of 
laiUng making the <^o deliverable to the vendor or assigns, are, upon the ship’s arrival, 
indorsed to the vendee, who is made Mquainted therewith. The vendor directs the 
captain to proceed to a foreign port, dispose of_ the cargo, and remit the proceeds to 
the vendee, without acquainting nim that the ship and cargo were sold. The captain 

sails 
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tween him and the bankrupt, but made with, or in trust,for some 
other person. 

So, goods taken in execution after an act of bankruptcy, though the 
writ bears before. Semb. 1 Lev. 17JS. 

So a iiidgnient obtained by a creditor after an act of bankrui>lcv shall 
be avoided. 

So, by the st. 21 Jac. 19. if the bankrupt had granted, or pledgctl 
his goods, &c. for payment of money, the commissioners may pay or 
tender the money, and then sell the goods. 

Yet, if the goods of a bankrupt are seized in execution after the 
bankruptcy, and sold by the slierifF, the comraissioncis cannot assign 
the money raised by the sale, but they must assign the goods theinslevcs. 
11. 3 Lev. 192. 

So, if goods are taken in execution by the sherilT at the suit of the 
bankrupt, they cannot bo assigned till they come to the hands of the 
bankrupt. R. Jon. 215. Cro. Car. 166. 176. 

Nor damages, which the bankrupt may recover for trespass, or 
slander, before they are ascertained by judgment. Jon. 215. 

(D 18.) What not. Lands, &c. sold bond Jidc before the 

bankruptcy. 

But by the st. 13 El. 7. the commissioners cannot sell lands, &c. 
assured by the bankrupt before lie became bankrupt, so as such assu- 
r.ance be made bo7ia fide, and the party to whose use made, be not 
privy or consenting to the purpose of the bankrupt, to deceive his 
creditors, at or before such assurance. 

Nor lands, which tlie bankrupt had sold by deed indented, though 
the inrolmcnt was after the batikru))tcy. Jon. 203. (r/) 

sails, having written to the vendee, informing him that he should remit aecording to 
the vendor’s order. The vendee whilst the ship was in England, neither takes posses¬ 
sion nor notifies the sale to the captain. The captain afterwards writes to the vendee 
informing him that he finds what he did not know before, tliat tlic ship and cargo 
have been sold to him. lie writes a second time. But the vendee gives him no 
answer and docs no act notifying his assent to the transfer. In this state of things 
the vendor becomes bankrupt. Held, tlial the ship and cargo passed to liis assignees, 
under stat. ‘21 Jac. 1. c. 19. as property in his order ami di.position. 4 M. Sc S. 210. 
— Ij. Upon transfer of a cargo at sea, without delivery of charter-party or bill of 
lading, from non-existence or inability, assignee must take possession upon arrival. 
2 Eden, S.ll. — 44. Goods at sea, assigned by a bankrupt before his bankruptcy (by 
an instrument of assignment, the bills of lading not having arrived, with delivery of a 
policy thereon and the letter from the consignor), as a security for money advanced at 
the lime, and another sum then due, (and which former sum was advanced on the 
strength of such security) do not pass under the commission unless subject to the 
charge. 2 T. R. 485. — 4.5. £<]uita1)!c interest on stock |)asscs by agreement. 
2 V. & B. 79. — 46. If a bankrupt, mter he has obtained his certificate, and who trades 
again for himself, is left for several years in possession of his house, household goods 
and furniture, in order to assist in settling the affairs of the bailki upt’s estate, the 
assignees repeatedly stating the goods, &c. in their accounts with the creditors, as part 
of estate, such possession docs not fall within 21 Jac. 1. c. 19. s. 11. so as to vest 
the goods in assignees under a new commission. Dough 317. — 47. Evidence of' re¬ 
puted owneniiip in the bankrupt, may be rebutted by evidence of a contrary reputa¬ 
tion of ownership in the true proprietor. Holt, .327. 

(d) 1. If a trader mortgage copyhold lands, but the surrender is neglected to bepre* 
sented within the time limited by the custom, and the trader become bankrupt and di -; 
the court of chance^ will not permit the assignees to take advantage of the defect 
2 Vern. S65. — 2. Unindorsed securities delivered before, may be indorsed after bank¬ 
ruptcy. l.'J Ves. 206. Esp. 40. Peake, 50. 1 Camp. 492. — '3. And the assig¬ 
nees receiving the amount, will hold as trustees fot the party. ‘ l Atk. 124. 

Vot. II. K So 




130 BANKRUPT. 

So by the st. 21 Jac. 19. no purchaser for a valuable consider¬ 
ation shall be impeachcib unless the commission to prove him a bank¬ 
rupt be sued in five years after he shall become a bankrupt. 

So, if the bankrupt be afterwards outlawed, and A. gives money for 
a lease of his land from the king, before the commission sued, he will 
be a purchaser hona fide for so much. K. 1 Sal. 109, ^ 

(D 19 .) Or which he had as trustee. 

Nor lands which the bankrupt has as trustee only for payment of the 
debts of another. R. in Chanc. Trin. 2 Geo. inter Clopham & Gal¬ 
lant. 

(D 20.) Or 

(e) 1. Property which the bankrupt holds as trustee merely, does not pass. 3 B. 
& P. 40. — 2. Nor what with the owner’s consent for a specific purpose. 3 T. R. 316. 
— 5. And the criterion of the last is to consider whether an application to any other 
purpose would be a breach of contract. 5 T. R. 227. 2 H. B. 501. — 4, Property in 
a trustee’s possession, belonging to ceshd que trust, and distinguishable, docs not ]>ass. 
Thus, lenses and personal estate, wherewith to discharge cestui que trust's debts. 
lP.W''ras. 314. vide.Cookc. Do. — 5. So stock purchased by an agent forliis principal, 
and so ctitercd in his books, though taken in his own name, docs not pass. 3 P. 
Wins. 186. — 6. On the other hand, property held by the bankrupt’s trustee is arsign- 
ablc; thus a bond. Palm. 505. — 7. Bills or notes lodged with an agent or b.anker, 
to lie specifically applied, do not pass upon his bankriipttT. 1 Aik. 2.>2. Anib. 297. 
2 Ves. 586. 2 Vcs. 674. 3 P. Wins. 18.5. 2 BIk. 1154. ' 5 T. K. 215. 2 II. B. .501. 

1 East, 544. 5 Vcs, 169. Cooke, 384. 2 Mad, 192.— «. To make a specific ap¬ 

propriation of bills, there must be cither a deposit of a bill for a bill, or of several at 
once as one entire transaction, to answer sonic particular purpose. 5T. R.494.— 
9. Endorsed bills ileposited with hanker, though he might negotiate them, vet re¬ 
maining upon his bankruptcy, belong to the remittor. 1 Rose, 2.52. — lo. So do bills 
remitted with power to discount if not discounted, l Rose, 2.32. 19 Ves. 60. — 

11. Short bills in banker’s bauds, unless from course of dealing trentcil as cash (the 

{ iroof of which lies upon banker) belong upon bankruptcy to the remittor; subject, 
lowcvcr, to the banker’s lien, and his estate to be iiulemiiilicd against outstanding ac¬ 
ceptances. 17 Ves. 431. 1 Rose, 153. 243, 254. 232. 280 . '2 Rose, 162. — 1 2 . Proceeds 
of short bills held as agent, due before, but received after the bankruptcy, returned. 
18 Ves. 22 . 0 .— 13. Distinction between discount and deposit, depends, not upon 
fact ofindurscinent, but intention to transfer. 19 Ves. 229. — 14. On the bankruptcy 
of a customer, short bills paid by him into a banker’s in the country, who, according 
to custom, thereupon credited him with the amount as cash, charging interest, pass 
under the commission, subject to the banker’s lien. 9 East. 12. —15. Bills discounted 
1)y bankers, who credit the cnstonicr for the amount, after deducting the discount, 
pass to their assignees, idthougli the balance of accounts was in favour of the custo¬ 
mer. 3 Caiiipb. 302. — 16. A. requested reruiissioii to place in B,’s hands bilk 
payable at six, nine, and fourteen months, &t. and to be allowed to draw out the 
amount by drafts at three niontiis. B. wrote back, that he had discounted the bilk, 
and that A. might draw out by bills at three months, the amount of the bills, disconnt, 
and commission, &c. being deducted. R. accepted bills to that amount payable at 
three months, but before they had fell due be became bankrupt, having in his haixk 
the bills deposited by A. A. is entitled to the bills. 1 East, 544. — 17. Whether a 
bill-holder, upon the bankruptcy of the drawer and acceptor, may require the appli¬ 
cation of property lodged by the former with the latter to cover the acceptance, see 
2 Rose, 182. Ibid. 1 Buck, 191. — 18. Lien of principal upon bills remitted to 
agent in return for other bills sent by agent to purchase coin for principal under a re¬ 
mittance. 5 Ves. 169. — 19. Property consigned to a partner for sale, though under 
a del credere commission, does not, if distinguishable, pass upon his bankruptcy. 
2Vcrn. 638. Cdwp. 233. s P.Wras, 185. 2Atk. 621 . ST. U. 226. 2 H. B. 501. 
3 M. & S. 575. — '20. When it is said that money has no ear-mark, the dictum must be 
understood as applied to an undivided and undistinguishablc mass of current money. 
Bujt money in a bag, or otherwise kept apart from other money, guineas or otlier 
eptn marked for the purpose of being distinguished, are so far ear-marked that they 
do not pass. 3 !il.& S. 575. — 21. So the proceeds of the goods, whether bills or mo'- 

ney, 
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ftfty, if (listinsuishable, belong to the principal. 5 T. R. 226. 3 11. B. 5oi. Willcs, 
400. 1 Atk. 233. — 22. As likewise do goods purcimscd with tlie proceeds, i Salk. 

160. — 23. And since, where an agent eichanges, without authority, the property of 
his principal, the property given in exchange will belong to his principal; if the 
agent becomes a bankrupt, and the newly nc(]uired property can be distinguished from 
the mass of his other property, it will not pass under ids conunissiuii. 3 M. & S. 362. 

— 24. Xiicre is an agreement between A. niul 1).: 1st. That A. sliall, from time to 

tiiAe, purchase of B. all the light gold coin which he shouhl send, at so much per 
guinea; and that A. shall accept bills for the money dne upon such sales, payable at 
two months.’date: 2nd. And also, that A. shall, from time to time, accept bills 
drawn by B. for his own convenience, and value is to be remitted, together with the 
light gold, to answer them. This agreement is acted under for some lime, when A., 
being under acceptances for B. exceeding his remittances, becomes Ifankrupt, :i con>- 
inission issues against him, and B., ignorant of the facts, afterwards remits-light golit 
and bills, for the purpose of meeting those acceptances when liiey shoulil become 
due, which arc received by the assignees. Held, that tlie remittances were made for 
a particular juirpose, and that B., on discharging A.’s acceptances, luigiit recover 
them back. 5 T. R. 215, 3 It. B. 501. — 3.5. If a factor has sold the goods of hia 
principal, and they arc not paid for at the time of the factor’s bankruptcy, the prin> 
cipal is entitled to payment of the money. But the principal must give notice to tlia 
fiurchnser, before actual payment, not to pay tlie factor; and if be should, uotwith- 
standing, pay the factor, he will be liable to repay it to the principal. Bull. N.P. 42. 
3 Stra. 1182. 7 T. R. .3.5'). —26. And if after the bankruptcy payment is made to 

the assignees of the bankrupt, the principal is entitled to recover the amount from 
tlicm. Willcs, 400. Co. Bt. Laws, .37:). — 27. The statutes of bankrupt do not ex¬ 
tend to cflects which the bankrupt may have in miter droit. 3 Burr. 1.368. 1 Blk. 400. 

— 28. Whatcvqr property, therefore, "the bankrupt may possess as executor or trustee, 

wlicrlicr in effects or money, which can be distinguished from liis own, is not affecteil 
by the coniniissioiiers’ assignment. 2 P. Wins. 318. 1 T. K. .370. .3 Burr. 1.368. — 

29. Nor is plate belonging to the testator’s estate left in the bankrupt's possession. 
1 Atk. 158.— .30. And where the assignees of a bankrupt have possessed thcmselvc.s 
of effects which belong to the bankrupt as executor onlj', the court, upon an applica¬ 
tion of the testator’s creditors, will impoint a receiver for receiving and securing the 
testator’s effects. 1 Atk. 101. Co, Bt. Laws, 1.37. — 51. And if the assignees of the 
bankrupt have possessed themselves of any part of the testator’s property which can 
be specifically ascertained, they will he compelled to account for and deiivcr it up. 
But if the bankrupt is licncficiaily entitled to any p.'irt of the testator’s projicrty, his 
interest passes to liis assignees, and the lord elianceJlor, if ucees.s.ary, will let tlic as¬ 
signees sue in tlio bankrupt’s name, ns e.xocntor, to get in the effects. 1 Atk. 101. 
Co. Bt. Laws, 1.37. Amb. 71. 1 Vos. 40. — .33. Where a trader is made c.vecntor 

.and residuary legatee, and before his bankrn]>tcy collects in sniHcient assets to pay the 
debts and legacies, and the residuum consists of debts and mortgages; Lord Ilardwicke 
said, that in such a case, though they could not in law vest in the us.signces, because 
the bankrupt took them in aider droit, as executor, the equitable interest would bo 
tl)cirs, and he would not scruple to let the a.ssignecs sue in tlic bankrupt’s name, ns 
executor, to get in the debts. Amb. 74. I Atk. 21.3. S. C. — 33. Where an exe¬ 
cutrix marries a trader who afterwards becomes a bankrupt, the commissioners can¬ 
not assign a bond debt due to her as executrix. 11 Mod. 138. — 34. Possession by 
the bankrupt of goods, whicli come to bis wife us administratrix, where some of the 
next of kin are infants, will not vest the jiropcrty in the assignees. 3 Esp. 83. — 
■35. Those rights only pass to tlic assignees, in which tlic b.inkrnpt is beneficially in¬ 
terested ; not, therefore, those which he has as trustee. Hence, the assignor of a chose 
in action, who afterwards becomes bankrupt,maystill sue the debtorin his own name, and 
reply the assignment to a plea of his bankruptcy. 1 T. R. 619. — 36. Thenamcof the 
person appearing as the owner in the registry of a ship, is conclusive evidence of his title ; 
more particularlyagainst any trust ari.'ing, not by operation of law,but by the direct act of 
the parties, as it would defeat the object and policy of the registry acts, if equitable 
interests were not excluded. 1 Rose, 177. — 37. V., a customer of the bunking^ 
house of D., and Co. transfers to N., a partner in the firm, a sum of stock by way of 
security for money borrowed of them, and gives notes for the anioiiiit, payable on the 
atock being re-transferred to him. He pays oft these notes, and afterwards borrows a 
further sum on the joint note of himself and his son, without calling for a re-transfer. 
The stock so transferred having been blended with other stock, of which N. was in like 
manner possessed, by way of security for other customers, is sold by the partnership, 
and the produce applied to the use of the partnership, except a small balance still 
remaining in the nntne of N. P. (another of the partners,) afterwards dies, and the 
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(D 20.) Or upon which an execution was executed. (/) 

Nor by tlio st. 21 .Tac. 19. lands or goods, &c. whereof an extent or 
execution is served and executed before he became bankrupt. 

So, if a statute be extended upon the lands, though the liberate r/as 
not sued before his bankruptcy. R. Cro. Car. 149. Jon. 203. 

Nor goods taken in execution for the bankrupt before the return of 
the writ. R. Cro. Car. 166.176. Jon. 215. 

So, if an execution be made after an act of bankruptcy, and before 
notice of it, upon a writ tested before the bankruptcy, trover does not 
lie by the assignees against the officer. R. 1 Lev. 173. 1 Sid. 271. 

Yet goods not taken in execution may be sold, though the writ of 
execution was delivered to the sheriff before his bankruptcy. R. 3 Lev. 
70. 192. 

(U 21.) Or which were settled upon the marriage of a , 

son, &c. 

So by the st. 1 Jac. 15. the commissioners cannot sell lands, &c. or 
goods, &c. purchased or conveyed by the bankrupt upon the marriage 
of any of his children, both parties being of years of consent. 

So, if a Ies.see for years has a covenant for renewal, the assignee shall 
have no benefit of it. 2 Ver. 97. 

So, if land be settled in trust for the wife of B. by the ancestor of 
such wile, and B. becomes a bankrupt, the assignee shall have no be¬ 
nefit of such trust, during the joint lives of B. and his wife. R. 2 Ver, 
96. 

So, if the father of B. covenant upon his marriage to pay 15/. per 
ann. to B. tluring the life of the father, and B. becomes a btmkrupt, 


partnership is carried on without any alteration of firm, till the surviving partners 
become bankrupt. On the bill of V. against the assignees of the bankrupts, and 
against the representatives of D., it was decided, that he was entitled to the stock 
remaining in the name of N. {the other creilitors in respect of stock transferred, hav¬ 
ing been satisfied their demands) as being sufficiently appropriated; to set off against 
the joint notes of himself and his son, so much of the money required by the part¬ 
nership, out of the sale of the remainder of the stock, as was equal to the amount 
of such joint note; to prove the residue as a debt against the estate of the bank¬ 
rupts; and to receive from D.’s estate the amount of the deficiency. 3 Mer.SM.— 

38. Certificates of the Kast Iiulia Company on payment into their treasury in India, 

and a navy bill, remitted, indorsed by the testator, to his agent in England, being at 
the time a creditor, if they did pass at law by the indorsement, were, after the 
death of both parties, tlie agent having become bankrupt, held not tc pass in equity; 
the inference from the ^scnce of evidence of a specific appropriation being agiunst 
the assignees, who had obtained possession of all the letters, &c. 16 Vcs. 443. — 

39. Tlic property in goods sent by wholesale dealers to a shopkeeper, on sale or res 

turn, vests in his assignees. 2 Campb. 83. — 40. The right to indoi’se will not devolve 
upon a bankrupt’s assignees, if neither he nor they would have any right to demand 
payment. Therefore, if a bankrupt draw a bill payable to bis own order, having at 
the time no effects iu the hands of the drawee; or it, having effects, he drew it for a 
sum exceeding their amount, and the bill be accepted for his accommodation, his in¬ 
dorsement will, in the former case, confer a good title as to the whole sum mention^ 
in the bill; and in the latter as to such sum as is nut covered by the effects. 3 East, 
317. 12 East, 656. I Camp. 46. — 41. Bills paid to a firm of four, of whom three 

were bankrupts, and their notes taken as agreed, when solvent, then the fourth be¬ 
comes bankrupt; assignees cannot retain. 2 Rose,376, 

(/') Vide supra. 
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the assignees shall not have the benont of such agreement. R. 2 Vor. 
191. 

(D Debts and goods, &c. {g) 

by the st. 1 Jac. 15. the comniissioners cannot assign debts paid 
by a debtor to the bankrupt, truly and Aorta before he understood 
him to have been a bankrupt. R. 3 Keb. 190. 

Nor goods liought of .a bankrupt bona fide for a valuable consitlcra- 
tion, belbre notice of the banki-uptcy. Senib. Skin. 149. 

Nor goods delivered by a bankrupt pursuant t(» an award confirinod 
in Chancery without fraud before notice tliat he was a bankrupt. Q. 
2 Ver. 230. 

Nor a bond, &c. assigned by the bankrupt for a just debt before Ins 
bankruptcy. 2 Ver. 4-28. 

So they cannot assign money given by the banknii>t after an act of 
|bankruptcy committed to put his son apprentice, being the usual rate, 
anil given several years before he appeared to be a bankrupt. R. 3 Lev. 
58,9. Dub. Skinv21. 

Nor money recovered against a bankrupt before notice. .3 Keb. 
231, 2. 

Nor goods' consigned to the bankrupt, but not paid lor, which the 
owner before delivery, hearing that he was a bankrupt, and changing his 
former consignment, consigns to another. Coiit. at Law, but R. in 
Equity. 2 Ver. 203. 

So by the st. 5. Geo. 24. if mutual credit or debts appear, the cojn- 
missioners, (or by the st. 5 Geo. 2. 30. the assignees,) may state the ac¬ 
count, and the balance, and no more, shall be claimed or paid on either 
side. Vide post, (D 27.) 

(D ' 23 .') In what manner the sale shall bo. 

By the st. 13 El. 7. the commissioners or major part shall cause the 
bankrupt’s lands, goods, &c. to be searched, viewed, and appraised to 
the best value; and by deed indented, and enrolled in one of her 
majesty’s courts of record, make sale of all lands, &c. and all deeds and 
evidences touching only the same, and of all offices, goods, chattels, &c. 
or otherwise to order the same for satisfaction and payment of creditors. 

By the st. 1 Jac. 15. the commissioners shall grant and assign, or 
otherwise dispose all debts due to the bankrupt. 

And by the st. 21 Jac. 19. by deed indented, and enrolled in six 
months after making thereof, in some of his majesty’s courts of record, 
they may ^ant, bargain, sell, and convey any entailed lands, &d. 

All lands disposed by the commissioners may be sold by deed indented 
and enrolled. 

Though the lands are entailed; and those in remainder or reversion, 
as well as the issue in tail, shall be barred without a common recovery. 

So there may be a sale of goods by deed not enrolled. K. 2 Co. 26. a. 
1 Vent. 360. 

And though there be no view of the lands by the commissioners be¬ 
fore the sale, it will be good. 

So, if there be no view of the goods. R. 2 Co. 26. a. 


(g) Vide fupro. 
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Yet an assignment is good, though the debt assigned is more than wa« 
due. R.Ray. 7. 

But an assignment of land will be void, unless it be by indenture en¬ 
rolled. R. 1 Vent 360. (A) 

So before enrolment, a demise by the assignee is void to maintain Ian 
ejectment, though the deed be afterwards enrolled. R. 1 Vent. 36p. (i) 

But by the st. 13 El. 7. the vendee of copyhold lands before entry, 
or taking the profits, shall am’ee with the lord of the manor for his fine, 
and on such agreement the lord, at the next court holden for the said 
manor, on request, shall grant the said customary lands, &c. by copy of 
court roll for such estate and interest as is sold to the vendee, reserving 
the antient rents, customs, and services, and shall atlmit {j) the vendee 
his tenant of the same copyhold* 

Yet the copyhold is vested in the bargainee before his admittance, 
though he cannot enter or take the profits. R. Cro. Car. 568. 

And he shall avoid all mesne acts between the sale and admittance .' 
R. Cro. Car. 569. Vide Copyhold, (N.) 

(D S4.) Assignee of the bankrupt.— How chosen. 

By the st. 5 Ann. 22. after the 25th April, 1707, the commissioners 
shall give notice in the Gazette, and appoint a time and place for the 
credifors to meet to chuse an assignee of the bankrupt’s estate, and 
shall assign such estate to no other than such as shall be nominated by 
the major part of the creditors then present. So by the st. 5 
Geo. 24;. (k) 

But 


(A) Jon. 196, 12 Mod. 5. Carth. 178. 

(i) Vido infra. 

U) I* tl’e vendee tenders to the lord a competent fine, which the lord refuses, and 
will not admit the vendee, he may enter. Str. 127 . 

(A) 1. It is not considered necessary for the assignees to be creditors of the bank¬ 
rupt; and the only ijualificatinn is, that they should be of integrity, and sufficient 
ability, to be responsible for the sums they may receive from the bankrupt’s estate. 
I Atk, 90. _ Ibid. 86. — 2. One creditor, it liis debt be sufficiently large, may elect 
himself assignee of the bankrupt’s estate, for the statute directs tliat the choice of 
assignees shall be made by the major part in value of the creditors.—5. And where the 
assignee of a bankrupt died, and left the bankrupt-his sole representative, and the debt 
being sufficiently large, the bankrupt chose himself assigneejof his own estate; Lord 
Hardwicke held the choice to be valid. Green, 260. —4. Where the act of bank¬ 
ruptcy consists in a fraudulent deed of assignment, a creditor who has signed the 
deed, may nevertheless be assignee. 4 East, 330. 2 Camp. 48.— S. A banker receiv¬ 
ing money under the bankruptcy is ineligible. 6 Ves. 62.5.—6. As is the bankrupt, 
though certificated. Cooper, 286. 2 Rose, 221. — 7. There are no- directions in tne 
net when the choice of assignees is to be, but the usual practice is, for the election to 
take place at the second meeting under the commission.—8. The coinmissioners, 
after declaring a party a^bankrupt, are to appoint a time and place for the choice of 
assignees; and for the city of London and all places within the bills of mortality, the 
meeting of creditors for that purpose must be at the Guildhall, s Geo. 2 . c. 30. s. 26. 
— 9. Commissioners may adjourn the choice of assignees from the day appointed, 
though creditors present concur in election. 2Rose,361. l Mad.318.— 10 . Assignees 
to be chosen by the majority in value of the creditors (having proved) present for loL 
Stat. 5 Geo.2. c. SO. s. 26.27. — 11 . The creditors, however fcw,who arein a condition to 
vote, are the parties entitled to vote for assignees, l Rose, 192.— 12 . Joint creditors only 
are entitled to vote for assignees under a joint commission. 18 Ves. 65. 1 Rose, 76. 
JsVes. 70. ^ 19 Ves. 224. 1 Rose, 321. —13. Separate creditors only are entitled ttv 
vote for assignees under a separate commission, li Ves. 603 , 18 Ves, 71. SV. & 
B. 140. 1 Mer. 08.—14. Except the petitioning creditor. 9 Ves. 349,—15. Or 

where 
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But the commissioners in the meantime may appoint an assi^cc or- 
assignees (/), who yet may be removed at a meeting of the creditors, if 
they think fit, and if removed, shall deliver up all the bankrupt’s elFects 
come to his hands unto the new assignees then chosen, and for refusal 
tosdo so in fourteen days after notice of the new assignee chosen, and his 
acceptance given in writing under the hand and seal of the new assignee, 
shall forfeit lOOZ. over and above the value of such effects, &c. So by 
the St. 5 Geo. 24?. {m) 

(1)25.) What 


where separate creditor ii> entitled, when the joint creditor may, with consent of pc- . 
titionini'creditor, l Rose,3a. 18 Vcs. ass. IsVes. CS4. 2 Hose, .'5.37. IsVcs. 70. 

— 16. Or wiiere the joint creditors pay the separate 20*. in the pound. 1.3 Vcs. 4t4.. 

— 17, Wliei'e, from accident, voters are excluded from voting for assignees, and there 

is no fraud, the choice will not lie disturbed. 1 Atk. 90. 12 Vcs. 10.— 18. Secus, 

where there is fraud. .3 Ves. 2.3S. 6 Vcs. Sl-t, and cases there cited; 9 Ves. 35. 

11 Ves. 60.T. 15 Ves, 421, and cases there cited,—19. Absent cmlitors may, by power 

of attorney, authorize pcT.,ons to vote for them for assignees. Stat. 5 Geo. 2. c. .lo. 
s-26. The execution of wliicli power is to be proved by afhdavit. Ibid. — 20. The 
powers of an assignee interested adversely to general creditors, will he limitctl. 1 V. 
A B. 288. — 21. Or he will be removed; or a creditor appointed to investigate his 
claims. ! Hose, .'524. I V. & B. 280. l Hose, .52.5. .5 V. & B. 139. — 22. Anoint¬ 
ment of assignee in favour of a particular class of creditors, will be inadcwli^re 

their interest i.s not sufficiently represented liy the assignees. 2 Hose, 68. — 2.5. 'J'liiis, 
in favour of joint creditors, the cominission lieing separate. 1 Hose, 266. — 21. An ap¬ 
plication for the appointment before the choice of assignees, is premature. 2 Hose, 357. 

I/) 1. Provisional assignment is appropriate only where an extent [or a distress] is ap¬ 
prehended ; [or property is perishable, or the trade must be carried onj. 1 Mad. 141. 
el in Hotis. — 2. It is best to leave copyholds out of provisional assignment, since 
thereby a double fine is avoided, and no risk of an extent is run, since extents cannot 
touch them. I Atk. 95. — 3. Where the provisional assignee died intestate, and in 
insolvent circumstances, and no person administered to his estate, the lord chan¬ 
cellor ordered the assignment of the estate and effects of the bankrupt to be vacated 
and made void, and that the same sliouhl he delivered up to the commissioners to be 
cancelled, and that the commissioners should execute u new assignment of the estate 
and effects of the hankrn|it to the new chosen assignee. Co. Bt. Laws, 60. 

(r») 1. Assignees will be removed in the case of misconduct. 7 Viii. Alir. 77. As 
for making use of the bankrupt’s property. 15 Ves. 470. Permitting improper ex- 
pences by the commissioners. Supra. Purchasing an estate belonging to the bank¬ 
rupt at a sale by auction. And wlierc a co-assignee permitted such purchase, he also 
was removed. 5 Vcs. 707. — 2. So for purchasing under the commission. 5 Vcs. 707.— 
3. So upon proof of insolvency, compounding with creditors, or that account cannot 
conveniently or justly be taken whilst he remains. 12. Vcs. 10. —4. So upon becom¬ 
ing bankrupt. 1 Atk. 96. Ld. Loughborough’s order, 9 March 1794. — .5. So from 
being permanently resident in Scotland. 13 Vcs. 274.— 6, So upon his own petition. 
3 Man. 273; sec C Ves. 3; Peake, 213. l Esp. 114. — 7. An assignee will not be 
removed simply because ho is to account. 12 Ves. 10. — 8. Assignee will not be re¬ 
moved from suspicion of the fairness of his debt: it must actually have been set aside. 
2 Hose, 68. — 9. Assignees will not bo removed from admission as voters under se¬ 
parate commission of joint, in the character of separate creditors: sccus, had the 
admission and voting been as joint creditors. 1 Rose, 315. — 10. Assignees will not 
be removed from improper rejection by commissioners of a debt, which would have 
turned the choice of assignees; ifdo»a jlde. 1 Buck, 201. —11. On removing assignees, 
assignment, and bargain and sale will be vacated, except as to purchasers. 13 Ves. 
271.— 12. The lord chancellor’s order, under stat. 5 Geo. 2. c. 30. made upon peti¬ 
tion of creditors for removing one of several assignees, does not divest the bankrupt’s 
estate out of such removed assignee. For this the latter must release to his com¬ 
panions, or the commissioners must hewly assign to them. 5 East, 407. 1 Smith, 487.— 
13. Where an assignee becomes bankrupt, and is removed, hi?! assignees, as well as 
himself must join with the commissioners in executing an assignment to the new 
assignees. i Atk. 96. — 14. And where the commissioners and assignees were re¬ 
moved for misconduct, the assignees and the major part of the commissioners were 
ordered to join with the major part of the commissioners in the renewed commission 
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(D So.) Wlint he ought to do. 

By the st. 5 Ajui. 22. the assignee shall be obliged {n) to keep bo<)ks 
of account of the bunkru[)t’s estate, with liberty for any creditors to in¬ 
spect them. — So by the st. 5 Geo. 2^1.. (o) 

(D 26.) What 


*n making an assignment to tlie new assignees. 7 Vin. Abr. 77. —15. If ah assignee 
(there being only one) is reniovcil, or <lics, Ihs rights as siiih jiass to the one newly ap¬ 
pointed. 10 East, 61. —16. Qiuirc, whether, after the removal of one assignee, for 
not accounting for monies reccivetl by liini, the remaining assignee may liave an ac¬ 
tion for money had and received, tor the amount, I’eake, 6!).— 17. If an assignee 
he removed, an action fur inom^y had and received may he maintained against him by 
the remaining assignee. I'eake, m.l. iKsp. ll'l.— is. New assignees, upon removal 
.or iieath of the former, are made i>iirties to suit in equity by supplemental bill. 

2 Comyn’s Hep. 589. 2 Eq. Ca. Abr.-I, 1 Vern. 2«,7. 426. 1 Atk. 88. —- 19 . Whtre 
«a assignee became bankrupt after a purcimsc of goods under the commission, rc- 
bt.jr.ntion of what goods remained, and proof as a debt of what had licen resold, 
<'iilered. 1 Rose, 13,5. — 20. Ufxin the bankruptcy of assignees, their own estate is 
;a)! entitled to proof under first commission, until b.ankrnpt’s estate is rcimlairsed 
m.lilies retained by them. 2 Mud. 470, — 21. If as-signees become bankrupts, having 
100/. of the bankrupt’s estate, their future effects will be liable to the payment. 
Stat. 49 Geo. 3. c. 121. s. 6. — 22. Where an assignee died before he bad accounted 
.for tlic bankrupt's estate received by him, and left no personal assets, it was held, that 
the commissioners should he considered as specialty creditors, because tlie assignees 
executed a counterpart of the assignment to them, and the agrocineiit being under 
liand and seal, made it in the nature of a specialty debt, and tliey might come upon 
his real estate. 1 Atk. 88.— 2.>. Upon one assignee absconding, going abroad, or 
dying, pavinent to the remainder, of niouoy in the bank standing in the names of all, 
will be ordered. 9 Rose, ."63. I Mer. 408. 2 Cox, 427. — 24. Appointment of a 
now assighec, upon the old one absconding, will be made. I B. & P. 218. — 2.5. And 
if the assignees under a commission be dead, or have alisconded, or from other causes 
cannot execute the assignment to the new assignees, the lord chancellor will, under 
the authority of the statute 5 Geo. 2. c. .30. s. .31. direct the first assignment and bar* 
gain and sale, except as to purchasers, to be vacated; and order an immediate assign¬ 
ment from tlie commissioners to the new assignees. 6 Ves. 451. 2.3 Dec. 1797. Sth 
Aiig. 1801. Co. Bt. Laws, 276. I.3 Ves. 271. — 26. Upon an assignee retiring, bn 

must ."ive the estate sceurity, to be approved by the master, against any costs qf suit 
that may be occasioned by his retiring, and permit the new assignee to use his name 
in actions at law. 1 Buck, 2.31. — 27. By a general order of Lord Loughborough, 
8tli March 1794, if an assignee become bankrupt, he is to lie removed, and shall be no 
lon|rer an assignee. And upon tlie death or bankruptcy of an assignee, upon applica- 
cation made to the major part of the commissioners, and signed by one or more cre¬ 
ditors, having proved a debt, and entitled to vote in the choice of assignees, the. 
commissioners are to cause notice to be given in the London Gazette of the time and 
place, and proceed to the choice of an assignee instead of the one dead or a bankrupt. 

I— 28. Since the general order of Sth March 1794, no application to the court is requisite 
for anew election, upon the bankruptcy of an assignee, l Rose, 4.36. —29. Order 
iwulcr stut. 5 Geo. 2. c. .30. s. 31, that new assignees may be chosen, and that the com- 
inissioncrs aiaiy execute a new bargain and sale and assignment, the former being 
vacated, all the assigness being dead, and the heir at law of the survivor an infant. 
6 Ves. 451. 

(n) Though },he acts of parliament relating to bankrupts only direct the assignees to 
advertise a meeting of creditors, in relation to commencing stiits, and for particular 
purposes; yet the assignees are veiy much to be commended for advertising meetings 
upon any other extraordinary occasion that concerns the creditors. 1 Atk. 251. 
I Bro. 267. 

(o) 1. Assignees ordered to give up possession of lease, and execute a surrender 
of Imnkrupt’s interest, lease itself being with third personas security. 1 Mad. 76.— 
2. Parol agreement for a lease, though with part performance, is not within stat. 49 
Geo. 3. c, 121. 2 Rose, 86. — S. The assignees of a bankrupt termor are not liable 
to the performance of covenants, unless they take possession. Peake, 838. i Esp 23.3. 

— 4. Where 
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*—4. Where there were two several commibssions and distinct assignees, the assignors 
were ordered to elect or repudiate the biinkriipt’s agreement for a lease, l Hose, 57 , 
— 5. The court have no authority to determine the question of as-.igt)ces election re- 
specting the bankrupt’s lease. 1 Buck, 190. — 6. Merely omitting to deliver the key, 
»loes not amount to taking possession. 5 Campb. Slo. — 7. Assimices of lessee, 
chosen on the 8th, allowing his cows to remain on the premises till the loth, and 
oMlering them to be milked thereon the 9th, become tenants to the lessor; and if the 
cows be removed on the 10th, to avoid a distress, he has a right to follow them, 
under 2 Geo. 2. c. 19. 4 Campb. 568. — 8. Where the assignees of a bankrupt, 
who was possessed of a term, merely put the same up to unction, to ascertain whether 
it was of value, without giving themselves out to he the projirictors; and there being 
no bidders, interfered no farther. Held, not liable as assignees of the term. 5 .Smitli, 
350. 7 East, 335. — 9. Where the assignee.s of a bankrupt termor put up the lease 
for sale, and receive a deposit from a purchaser, they are liable as assignees of the 
lease, unless they show that the contract of sale has been rescinded. Holt, 290 . — 
10. Election of assignees to take to a bankrni>t’s interest in a farm indicated by nets 
in pais. 7 Taunt. 206.—11. Assignees who enter in the middle of a year, upon 
premises occupied by a bankrupt as tenant from year to year, are not iiulile, in an 
action for use and occupation, for the bankrupt’s previous occupation, unless it can 
be proved to have beeiepermitted at their special request. 2 H. B. 519.— 12. Where 
a house had been let to a trader, who afterwards became bankrupt; and the landlord 
applied to the assignees, to know if he meant to take the bankrupt's interest in the 
lease; and he answered, that if he did nut let it by Lady*day, he would give it np; 
and at Lady-tlay the assignee paid the rent, and offered the landlord the key. Ilehl, 
that though he might ha\e refused it at first, yet he could not take it in part, and 
afterwards reject it, when he found it would not answer and he could not let it. 
7 East, . 5 . 59 .— 15. Upon the assignees repudiating the bankrupt’s lease, having been in 
possession, issue of r/mniiim damnijiciilus was directed. 1 Buck, 190. — M. The 
repudiation, by the assignees, of the bankrupt’s lease, is equivalent to a determination 
upon notice; hence if, in such case, bankrupt is bound to leave hay, &c. so must 
assignees. 1 Buck, 87.— 15. Upon the hanknipt’s lease being dctcrinincd by chan¬ 
cellor, the assignees are entitled to the off^groing crop, if that the order’s being equi¬ 
valent to “ other sooner determination,” within a covenant, will give it them. 

1 Buck, 85 ; 2 Mad. 515. 1 Rose, 445. 1 Buck, 85. — 16. Assignees may assign the 
bankrupt’s lease, thuiigh to an insolvent. 2 Mad. 330. — 17. Assignees, upon as- 
signing the bankrupt’s lease arc nut entitled to a covenant of indemnity against lessor’s 
covenants. 2 Hose, 371. 1 Mer. 214. — 18. A landlord, when chosen assignee, can¬ 
not, for liis own benefit, resume possession and re-let. 2 Rose, 244. — 19. Supra.— 
20 . Bill by bankrupt alone, for account and injunction, upheld. 2 Rose, 365, Ibid, 
432. — 21 . Bdi by bankrupt alone retained, with leave to add parties, where validity 
of commission was doubtful. 2 Anst. 412. — 22 . Upon buiikniptcy of petitioner, 
assignees must prefer a new petition. Cooke, 519. 18 Vcs. 424. — 23. Where a 
plaintiff became a bankrupt, and afterwards sued out execution, and the money was 
icvicil by the sheriff and brought into court, the court refused, upon motion of the 
assignees, to order the money to be paid to them ; but they consented to detain it, 
so that the assignee immediately took out a scire facias against the defendant, to tiy 
the bankruptcy. Ventr. 193. I Mod. 93 . — 24, But where money was ordered by a 
decree to be paid to the plaintiff, who afterwards became a bankrupt, and he and the 
assignees applied by petition that the money might be paid to the assignee; lord chan¬ 
cellor ordered the sum (about 50/.) to he paid to the assignees, without a supple¬ 
mental hill. 2 Bro. 322. — 25. When an action for a creditor's share, under an order 
for a dividend, was allowable, the assignees could set off a debt due to the bankrupt’s 
estate by the plaintiff. Dongl. 407. — 26. A., lessee of iron-works, &c., subject to 
payment of rent and performance of covenants, assigns to B., as security for sums 
advanced, reserving to himself a mere equity of redemption. A. becomes bankrupt, 
and bis assignees agree to convey to B. the equity of redemption in the demised 
premises. The assignees have no right to enforce against B. a specific ijcrformance 
of this agreement, by accepting an assignment, with a covenant for indemnity against 
the payment of the rent and performance of the covenants reserved by the original 
lease. 1 Mer. 244. — 27. The representatives of a surviving assignee of an estate 
that had paid 20 r. in the pound, all the commissioners being dead, were ordered to 
execute a power of attorney to a receiver, appointed under a decree of the court, in 
a cause in which the surviving assignee was a defendant, to collect and get In the 
said estate, they being indenmined. 1 Buck, 65. — 28. The lord chancellor has not 
jurisdiction in ^nkruptcy to order an infant heir of a deceased assignee to convey, 
m an infant trustee, the estates of the baidtrupt vested him by the decease of his 

ancestor. 
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SBcestor. But the petition was amended, and the ordef made under the stat^ 
7 Ann. c. 19. l Rose, 3 lO. — 29. The assignees of a bankrupt partner may trade, wills 
consent of creditors and bankrupt. 1.5 Ves. 228.—30. The authority of the assignees 
extends only to the distribution of the estate under the bankrupt Jaw. 12 Vcs. 15.—* 
31. Assignees cannot purchase estate or dividends. 8 Ves. 337. 350. 6 Ves. 625. 
10 Ves. 395. — 32. And having purchased estate or dividends, are trustees of thp 
profit upon a re-sale. 5 Vcs. 707. 12 Ves. 6. — 33. If more cannot be obttuned upon 
a re>salc, the first sale shall stand 5 Vcs. 707. — 34. They are trustees as to dividends 
for creditors or bankrupt, according to circumstances. 6 Vcs. 625.—35. The 
assignees should sell the estate, not lease it to themselves ; and, taking a lease, are 
answerable for profit or loss. 6 Ves. 617. — 36. Assignees deferring a sale when 
called upon to scjl, are answerable for any depreciation of price. 6 Ves. 622. — 37. 
Sale by as.signce$ under a bankruptcy by auction to one of the creditors, previously' 
consulted as to the mode of the sale, and contrary to an order, that a receiver 
should be appointed to sell. Another sale was directed ; the estate to be put up aC 
the aggregate amount of the purchase money, and the sum laid out in substantial 
improvements and repairs, which were to be allowed in ca.se of a sale at an advance, 
but if no farther bidding, the purchaser to be held to his purchase. 6 Ves. 617.— 
38. Upon assignees applying for tlie sale of an equitable mortgage, their costs will be 
paid out of the proceeds. 2 Rose, 78. — 39. The costs of assignees, incurred in de¬ 
fending commission, arc payable, and as between attorney and client, out of the 
estate; 2 Rose, 1.—40. Assignees are protected, in payments authorized by court 
and commissioners. 2B.& P.323. — 41. Assignees cannot compel a purchaser of 
an estate from the bankrupt, to complete the purchase, unless they make a good title 
to the estate. 1. P. Wms. 737. —42. Assignees, when vendors, are bound to make 
a good title. 12 Ves. 277. — 43. And if, contracting to sell, their inability appears 
before contract executed, the parties will be left to law. il Vcs. 345.—44. As they 
likewise will, where assignees, erroneously supposing that they had title, contract to 
sell. 11 Ves. 343. — 45. Where assignees arc vendors, and the title deeds are not 
deliverable, they must give attested copies ; and their covenant for production should 
be co-extensive only with their continuance in office. 2 Rose, 215. — 46. Where 
a bankrupt made two mortgages of several estates, and one of them v/as deficient in 
value, and the assignee of his estate filed his bill to redeem one mortgage only, the 
court said, that if the assignee would redeem one, he must redeem both. 2 Vern. 286. 

— 47. Assignees of a bankrupt arc not compellable to pay what is really due on a 
tj^nsaction attended with usury, under tlie general jurisdiction in bankruptcy. It is 
otherwise, where they apply to a court of equity, by a bill to be relieved. Belt. 392. 

— 48. Where the assignees made a mistaken payment to assignees, under another 
bankruptcy, and it was divided; order for repayment out of future efiects. 2 Mad. 
470. — 49. Assignees who had permitted the bankrupt to continue in possession of 
a farm for eighteen months, were ordered to sell, and to pay the costs of the applica¬ 
tion. 4 Mont. A pp. 51. — 50. Sale and distribution ordered, under circumstances, 
upon the petition of one creditor, l Ves. 168. — 51. Order for payment of dividends, 
upon creditor’s petition, makes the assignee personally liable. 1 Rose, 456.—52. An 
assignee can retain a dividend in payment of his own debt due from the creditor. 
1 Atk. 90. accord.; Cooke, 522. contra. — 53. Award of payment, upon reference 

by assignees of all matters in dispute, is conclusive of assets. 2 Rose, 50_54. 

Assignees made to pay the costs of an issue touching the validity of the commission ; 
but not those of petition to supersede it. 1 Buck, 232.—55. It is the duty of the 
assignees to collect in the bankrupt’s property with as much expedition as the nature 
of it will admit. But the assignees arc not bound to take all the property which 
belonged to the bankrupt; they may make an election; but when they have elected, 
they cannot afterwards renounce the property. 2 Esp. 233.—56. By 5 Geo. 2. c. 3Q, 
8.52. before the creditors proceed to the choice of assignees, the major part in value 
of the crerlitors present may, if they think fit, direct in what manner, how, and with 
whom, and where the monies arising by, and to be received from time to time out of 
the bankrupt’s estate, shall be paid and remain, until the same shall be divided 
emongst the creditors; and the assignees are to conform to such direction as often as 
100/. shall be got in. — 57. By the 49th Geo. 3. c. 121. s. 3. after reciting s. 32 . of 
the 5th Geo. 2, c. 30. it is directed, that in case thc'major part of the creditors shall 
not, before the choice of assignees, direct in what manner, how, and with whom, and 
where the monies arising from the bankrupt’s estate shidl be pid and remain, the 
commissioners, immediately after the choice of assignees, shall at the same meeting 
direct in what manner, how, and with whom, and where the monies arising by, and 
to be received from time to time out of the bankrupt’s estate, shall be pmd in and 
reuain, until the same shall be divided amongst the creditors according to the 5 th 
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Geo. 2. ns often ns lool shall be got in and received firom the bankrupt’s estate. But 
tlie commissioners arc restricted from directing the monies to be paid into their own 
hands, or cither of them, or of their solicitor; or into any banking-house, or other 
house of trade or business, in which the commissioners, or any of them, or the soli¬ 
citor to the commission, are or is interested or concerned as a partner or partners, 
or otlierwisc. By s. 4. if assignees wilfully retain, or otherwise employ for their own 
bonefit, any monies belonging to the bankrupt’s estate, the commissioners are directed 
to charge such assignees, in their accounts, interest upon such monies, at the rate 
of twenty pounds per centum per annum, for the time they shall have retrained or 
employed the monies. By s. 6. if a commission shall issue against an assignee, who, 
at the time of the issuing of the commission against him, shall be indebted to the 
estate of the bankrupt of whose estate he was an assignee, in 100/. and upwards, in 
respect of money come to his hands, and wilfully retained or employed by him for hi» 
own beiicht, the certificate of conformity obtained by such assignee so becoming 
bankrupt shall only free the person of such bankrupt from arrest and imprisonment; 
but his future estate and edects shall remain liable for so much of his debt to the 
estate of the bankrupt, of whose estate he was assignee, as shall not be paid by divi¬ 
dends under the said commission, together with lawful interest for the whole debt, 
in like manner as if he hud not obtained his certificate; the tools of trade, the neces¬ 
sary household goods and furniture, and necessary wearing apparel of such bankrupt, 
and his wife and children, only excepted. — 58. Assignees may be sued for travelling 
expellees of a witness, after allowance by the commissioners, l Esp. 64. — 59. As¬ 
signees may make themselves liable to their solicitor, beyond what a master in chan¬ 
cery will allow in taxation. 2 Campb. 278. — 60. Cases prior to stat. 49 Geo. 3. 
€. 121. s. 4, upon the subject of charging assignees with interest for money retained in 
their hands, are, 1 Atk. 89. l Bro. .384. 1 Vcs. 89. 2.36. 15 Vcs. 470. 1 Cox, 
SO. 1 Cox, 4.39. — 61. The stat. 49 Geo. 3. c. 121 . s. 4. is imperative to charge 
assignees 20/. per cent, for money retained in their hands. 1 Rose, 144. — 62, They 
arc ciiargeablc with interest for keeping money too long in a bank, paid in by direction 
of creditors, 18 Vcs. 246. — 65. But not for misupplicution by agent of mon^ 
given to purchase exchequer bills. 1 Buck. 197. — 64. Chancellor cannot indemnify 
assignees against the consequences of a supersedeas. 2 Rose, 17. — 65. Trespass Ues 
by one declared bankrupt against bis assignees for taking possession, if he was not 
liable to the bankrupt laws. 2 Wils. 582. — 66. Commission of bankruptcy super¬ 
seded for fraud; nothing done under it; and the petitioning creditor not to be found. 
The assignees, not having attended the summonses, though not privy to the fraud, 
and not having received any effects, ordered to reimburse the messenger the expence 
subsequent to the choice of assignees, not that previously incurred. 9 Ves..-109.— 
67. If an assignee employ a person in the conduct and management of the bankrupt’s 
property, who misapplies and embezzles the money; the assignee will be liable to 
make it good to the creditors, unless he consult the body of the creditors, who are 
his cethd que trusts, in the appointment of such person. 1 Atk. 86.-68. But when 
the assignees employ a person either from necessity, or conformable to the common 
usage of mankind, they are not answerable for losses. As where an assignee em¬ 
ployed a broker to sell a quantity of tobacco, the broker received the money, and in 
ten days failed, without having paid it over; the assignee was held not bound to make 
it good. Anib. 218. 1 Kenyon’s Rep. 58. — 69. An assignee of a bankrupt employs 
a broker to sell and receive the money for goods, who, after the sale, dies in insolvent 
circumstances; held, that the assignee is not responsible to the creihtor for the value 
of the goods sold by the broker, beyond the dividend actually received from the 
broker’s cllects. l Kenyon’s Rep. 38. — 70. Assignees are each separately answer- 
able only for what they receive, and the misconduct of one assignee will not operate 
against his innocent co-assignee. 1 Atk. 88. Ibid. 87.— 71. Bill of foreclosure against 
assignees filed before bargain and sale, will not therefore be dismissed. 1 Buck, 155. 
— 72. Contribution inter se decreed to a payment by one under an order, for a lots 
.occasioned by their joint act; though represented that Uiey joined for conformity on^ 
.and at the instigation of that one. ) V. & B. 114, 
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(I) 26.) What interest he shall have. 

By the st. 1 Jac. 15. the assignment of debts of the bankrupt by the 
commissioners shall vest a property {p) in the assignee. 

So by the st. 5 Ann. 22. all the effects and estate of the bnnkni})t, (fe- 
livered to a new (y) assignee chosen by the creditors, shall be actually 
vested in him, as if the first assignment liad been to him. So by the 
■ st. 5 Geo. 24. 

And by the assignment {r) of the commissioners, the property shall be 
vested in the assignee by relation from (j) the first act of bankruptcy, 
as to the avoidance of all (/) mesne acts. 11. 1 Sal. 111. 

And 


( ji) 1. The rights and equiUes of ossignecs arc co-extensive only with the bankrupt's. 
iVes. .131. 8 Atk. .909. 2 Show. 103. 2Vern. 286. 2 Vcs. jun. 255. oVes. too. 
18 Vos. .549. 13 Ves. 188. 8 V. & B. .509.— 2. Though having all the equity wliieli 

creditors have, they may impeach transactions which the bankrupt could nut. 8 Vcs. 
jun. 295.— 3. They take the bankrupt's rights, subject to the conditions imposed 
upon them. Hence, where a bankrupt, before Ids bankruptcy, agreed that his surety 
might retain any debt he should contract, so lung as the principal debt reniu ued uu- 
satislied; held, that the assignees could not sue him for the price of goods sold ui'ter 
the agreemcdt and before the banknqttcy, the principal debt not having been paid. 
,*! T. ll. 1.33. — 4. Where a bankriqit, from the cireuiiistauccs of a case, would be 
considered us a trustee fur another, his assignees will be considered us trustees also. 
8 Atk. 558. 

{q) By stat. S Geo. 8. c. 30. s. 31. after reciting, that it might be found necessary 
that assignments of bankrupt's estates siiould be vacated, and new assignments be 
made of the debts and cifecls unreceived, and not disposed by the then assignees to 
other persons to be chosen by tbe creditors; the holder of the great seal is empowered, 
upon |>ctition, to make such order tlierein as he shall think just and reasonable. And 
if a new assignment should be ordered to be made, then that the debts, effects and 
estate of the bankrupt should be thereby effectually and legally vested in such new 
assignees: and they are empowered to sue for the same in their own names, and to 
give discharges, &c. the same as the old assignees. And the commissioners are to give 
notice in the two London gaxettes that shall immediately follow, of tbe removal and 
new appointment, &c. 

(r) The title of assignees is complete without notice. 2 Rose, 291. 

{*) I. The bankrupt’s freehold property remains in him till the execution of bargain 
and sale by the commissioners to the assignees; under which there is no relation back 
of the title of the assignees, to the time of the bankruptcy. Hence, in ejectment 
for the recovery of such property, if the time of the demise be between tbe act of 
bankruptcy and the execution of the bargain and sale, the demise must be laid in 
name of the bankrupt. 8 M. & S. 446.—8 Vide supra as to Relation. 

[i) I. The crown is not bound by the acts relating to bankrupts, not being named 
in them. And until an actual assignment by the commissioners, an extent served upon 
the property of the bankrupt will bind from the tette of the writ. Sir Wm. Jones. 

7 Vin. 104. 2 Ves. 282. 2 Str. 749. — 2. If an extent be issued from the crown, 
tested the day of the date of the assignment, the crown will be preferred. Park. Rep. 
186. 2 Ves. 295.—3. Possession under extents, of which the first, for part of the 
debt, was tested the day upon which the provisional bargain and sale was executed; 
crown preferred. 4 Ves. 752.—4. If the writ be tested after the execution of the 
assignment, the crown is barred. 7 Vin. 104. 2 Ves. 389. 2 Stra. 749.—5. CredU 
tors preferred to extent for acceptances not due at bankruptcy. 17 Ves. 431__ 

6. Where a person was bound in a recognizance, which became forfeited, and 
an extent was sued, and the goods extended, and the writ and inquisition re¬ 
turned by the sheriff; held, that the inquisition having been returned, although 
the debtor became a bankrupt before tiic issuing of the liberate, the creditor had a 
lien upon the goods against the usiiignces. Cro. Car. 148. S. C. Jones, 203.— 

7. - Land-tax money in the hands of the collector, is a debt due to the king. Where, 
therefore, the commissioners of the land-tax issued their warrant, which was executed 

before 
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And A release of a debt by a trustee for a bankrupt, made after the as* 
signment, is of no avail. R. Pal. SOS. 

(D 27 .) What power to discharge debtors, &c. 

By the st. 4 & 5 Ann. 17. on proof before die commissioners, that 
n^utnal credit hath been between the bankrupt and his debtor, and that 
the accounts be open and unbalanced, they or the assignees may adjust 
the accounts, and tlie debtor shall not be obliged to pay more than the 
balance. 

So by the st. 5 Ann. 22. the assignees or major part (u) may make 
composition with a debtor of the bankrupt, where it shall appear reason¬ 
able, and take such part of the debt as can be gotten on such composition, 
in discharge of the whole. So by the st. 5. Geo. 24. (j?) 

So by the st. 3 Geo. 12. the clause that a debtor ^all pay no more 
than the balance was enlarged for seven years. 

So by the st. 5 Geo. 24. where there is mutual credit, the commis¬ 
sioners may state the account, and the balance only shall be paid or 
claimed on either side. (Vide 5 Geo. 2. 30.) ( 1 /) 

So 

before the assignment, it was held good ; and that they might take away the goods after 
the assignment. But the warrant of the commissioners of land-tax will not, like an 
extent, bind the goods from the date. 3 Stra. 977. — 8. Since a bankrupt’s property 
in goods assigned to his provisional assignee is divested, a seizure of those goods for 
a penalty incurred by the bankrupt in respect of them, under an excise warrant to 
seize the bankrupt’s goods, is illegal. 6 T. R. 457. 

(«) 1 . With respect to the joinder of assignees in the assignment of an equitable 
mortgage created by bankrupt; though power of sale upon notice to repay is annexed, 
yet, if no notice, they must Join. 1 Price, 158. — 3. One of several assignees may, 
unless his companions express their dissent, alone give a good discharge for a debt 
owing to the estate. 1 Esp. 114. Ibid. 172. Seinble 5 Atk. 695 —5. A. 

general authority from one of several assignees to the other assignees to act for him, 
is not sufficient to enable them to execute a release by deed. There must be a special 
authority for that purpose. 4 Esp. Rep. 920. — 4. A release, executed by one assignee 
in the presence of a co-assignee, binds both. 4 Esp. 220. 

(jT.) 1 . Assignees may, with consent of majority in value of creditors, at a meeting 
convened for the purpose, submit diffiirenccs and make composition. 5 Geo. 2 . c. 50. 

8. 34,55. — 2 . A general power given to the assignees to compound debts, is not suffi¬ 
cient; the creditors must be convened to consider each p.'irticular case. sT. R. 23. 

(y) 1. The statutes of set ol!'extend to assignees under a commission of bankruptcy. 
Cowp. 133. 2 Atk. 48. 1 Wils. 155.— 2. The doctrine respecting setoff and 

mutual credit, is the same in equity as at law. Swanst. 51. — 5. Tlie lord chancellor 
sitting in bankruptcy exercises an equitable as well as a legal jurisdiction, and will ex¬ 
tend that jurisdiction to cases of set off that arc not within the immediate operation 
of the statutes. IP. Wms. 325. 1 Atk. 100. .5Ves.248. 5 Ves. 108. llVes.24. 
517 . 12 Ves. 346. — 4. The stat. of 5 Geo. 2 . c. 30. s. 28. relates not only to 
mutual debts, but to mutual credits; and the judges have uniformly observed, that 
this clause has received a very liberal construction, and there have been many cases 
whicl) it has been extended to, where an action would not lie, and where the court of 
chancery could not upon a bill decree an account. See 1 Atk. 228. 1 P. Wms. .325. 
Co, Bt. Laws, 554. 7 T. R. 378. — 5. Wherever there is a mutual trust, that is, 
wherever the bankrupt, when solvent, trusts his creditor with goods (here with the 
power to sell) it is a case of mutual credit. 5 Taunt. 56. — 6. The statute is not 
confined to dealings in trade only, or mutual running accounts; but in all eases of 
mutual credit, only the balance shall be paid. And therefore where A. borrowed 
l,500l. of B. upon mortgage, and B. owed about 1,400/. to A. upon notes, A. was 
allowed to set off his demand upon the notes against the mortgage. 1 P. Wms. 325. 

— 7» A trust between two parties is a mutual credit. Co. Bt. Laws, 557. 7 T. R. 580. 

— 81 Mutual credit may be constituted, though the parties do not mban particularly 
to tnift each other. As where the holder of a bill of eiechhnge obtains possession of 

it 



142 BANKRUPT. 

f 

it after acceptance in the common course of negotiation, and the acceptor is ignorah2 
of its being in the holder’s hands, and sells him goods: this is a mutual credit, for 
credit is given to the acceptor by every person who takes the bill, which constitutes 
the credit on the part of the holder; and on the part of the acceptor, credit is given 
to the holder by the sale of goods to him, and the holder may set olT the hill in an 
action by tlie assignees of the acceptor for the amount of the goods. 3 T. R. 507. — 
9. In the construction of the statute S Geo. 2. it has been held as a general rule, that 
no debt or credit can be set against each other by way of set off, unless each debt ar 
credit accrued or was given before the bankrujjtcy; therefore,'if a man be a debtor to 
a bankrupt before his bankruptcy, and a creditor to him upon a contingency that does 
not take plnce until after the bankruptcy, he shall not be at liberty to set off under tiie 
clause relating to mutual credit. 1 Atk. li!).-- 10. So, in an action brought by the 
assignees of a bankrupt for money due to the bankrupt, the defendant may plead a 
set off of money dne from the bankrupt. But, if some of the counts arc for debts 
arising since the bankruptcy, he cannot so plead as to these. Cowp. 133. — 11 . So 
where the contingency, which is to determine the nature or amount of the debt to the 
bankrupt, docs not happen until after the banl^ujitcy, the debtor cannot set off against 
it a previous debt due from the bankrupt. 4 'Taunt. 775. — 12. But altboiigli the de¬ 
mand depend upon a conti^eiicy, if it be secured by a penalty whicli is forfeited at 
law, it might be set off. 3 T. R. 435. — 13. And where a demand arises upon a bond 
payable unconditionally on a day certain, but not until after the bankruptcy; it may 
m set off against a debt due to the bankrupt at the time of the bankruptcy. 1 Atk. 231. 
—14. Ami now by stat. 46 Geo. 3. c. 135. s. 3. mutual debts and credits may be set 
off, notwithstanding a secret act of bankruptcy.— 15. Acceptances due after drawer’s 
bankruptcy may be set off. 13 Vcs. 65.— 16. The acceptor of a bill, drawn by the 
bankrupt before, but paid to an indoreec since the bankruptcy, may set off the (>ay- 
ment to an action by the assignees, as mutual creditors, under stat. 5 Geo. 2, c. 30. s. 28. 
4 T. R. 211. —17. And where a person lent notes of hand, and received from the 
borrower a memorandum, promising to indemnify him against them, and the borrower 
bocame a bankrupt; he was held entitled to set off the amount of a debt due from 
him to the bankrupt, against the notes paid by him after the bnnkrnptcy. ('o. Bt. 
Laws, 561. 18. If a bill of exchange be indorsed to the debtor of a bankrupt after 

the bankruptcy, it cannot be set off against a demand by the assignees. 2 Stra. 1 234 . 

— 19. Amlin an acUon brought by assignees of a bankrupt upon a promissory note 
payable to the bankrupt, the defendant cannot set off cash notes issued by the bank¬ 
rupt payable to bearer, bearing date before bis bankruptcy; unless the defendant 
shows that such notes came to his hands before the bankruptcy. 6 T. R. 57. — 
20. Defendants accept bills for the accommodation of a trader, who, after a secret 
act of bankruptcy, lodges money with them to meet their acceptances. They cannot, 
under 5 Geo. 2. c. 30. s. 2s. set off the amount against their acceptances. 2 Campb. 313. 
—21. A loss, upon a policy,after bankruptcy of assured, cannot be set off. 2 Rose, 24!>'. 

— 22, Costs taxed after, though ordered to be paid before bankruptcy, cannot be set 
off. 15 Ves. 539. vide su]ira.— 23. A demand against a bankrupt cannot be set off 
in an action by his assignees, for trover and conversion, subsequent to the bankniptcy, 
of effects belonging to the bankrupt’s estate. Dotigl. 101, — 24. If a banker receives 
and pays money on account of a bankrupt, after notice of his bankruptcy, he cannot 
set off the payments against the receipts. 2 T. 11. 113. 3 Bro. 313.— 25. Where 
A. become bound as a surety for a trader, who in order to indemnify him, agreed 
that he should retain, out of any money that should be due from him to the 
trader, in respect of any dealings between them in trade, so much as he should 
pay on the bond; and the trader afterwards sold goods to A. and then became a 
bankrupt, and A. was obliged to satisfy the bond. A. was held entitled to set 
off what he paid upon the bond after the bankruptcy, against the goods sold be¬ 
fore the bankruptcy. 5 T. R. 133. — 26. Where three persons joined in an adven¬ 
ture to purchase and sell some pearls, and one only was to advance the money 
and to sell them, but the profit and loss were to be divided between them in thirds. 
One of the parties became a bankrupt, and the party who was to sell the pearls was 
allowed to set off a debt due to liim from the bankrupt, for goods sold before the 
bankruptcy in an action commenced against him by the assignees, apinst the third of 
the adventure due to the bankrupt, although the pearls were not sold nor the produce 
received till after the bankruptcy. Co. Bt. Laws, 557. — 29. Set off of post-obit debt 
payable to bankrupt, refused, l Rose, 301.—30. ^ The indorsee of a disnonoured bill 
may, on the bankruptcy of the indorser, consider it as an item to be set off in taking 
the account between them; and therefore is not bound to apply in discharge thereof 
money in his hands belonmng to the acceptor, i M. & S. 545. — 31. Cremt is given 
to the'acceptor of a bUl of exchange by eyery person who takes the byi. Therefore, 
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the indorsee of a bill may, on the bankruptcy of the acceptdr, set off the bill against 
a debt owing to the bankrupt. S T. R. 508. n. (a). 6 T. R. 57. 4 Taunt. 888. — 

32. Bankers discount bills for A., and state an account in which they ^ve him credit 
for the net proceeds; whilst the bills are running, A. becomes bankrupt. Tliis is a 
case of mutual credit, and the bankers arc not bound to come in under the comniis* 
sion, upon the bills which arc dishonoured. Holt, 408. — S3. The bankrupt’s ac* 
ceptanccs cannot be set off as mutual credit, unless there was some connection be¬ 
tween him and the creditor, when they were originally given. 4 Taunt. S88.— 
34. The vendee of goods before the bankruptcy cannot, to an action by the assigneea 
for thenrice, set off a bill of the bankrupt, received by the vendee, before the pup- 
ohiisc, iron) a third person, under the idea that the vendor was failing, and with the 
view of covering it by the purchase. 16 East, 130.— 35. Proceeds of one lull applied 
in satisfaction of another, upon circumstances of specific appropriation. 2 Rose, 366. 
— 36. A. was indebted to B. in two different sums; when the first became due, B. re¬ 
ceived from A. a bill exceeding the sum <lue, under promise to return the excess when 
paid; A. becomes bankrupt. B. was allowed to set off the excess against the other 
demand. 7 T. R. 378.—37. Set off for prior advances against assignees demanding 
dishonoured bill, pledged for subsequent advances, under agreement to return surplus, 
refused. Swanst. 30. — 38. Where an insured, being indebted to the underwriter on 
a balance of accounts becomes bankrupt, if a loss afterwards happen, the underwriter, 
in an action by the assignees, may deduct the balance due to him, from the amount of 
his subscription. 2 Mars. .561. — 39. An underwriter is entitled, where the assured 
has become bankrupt after the policy of insurance was effected, to deduct what was 
due to him before the bankruptcy, on a balance of accounts between the assured and 
himself, from out of the amount of his subscription to the policy, in the event of a 
loss subsequent to the bankruptcy, under S Geo. 2. c. 30. ; the stat. 19 Geo. 2. c. 32. 
3 . 2. suspending the effect of a bankruptcy in the case of an assured, and the under¬ 
writer, on both sides, so as to let in the former statute, till the result of the voyage 
shall have been ascertained, and the accounts stated; because the 19 Geo. 2. c. 32. 
(admitting persons assured to claim losses against bankrupt underwriters, nithough 
happening after the bankruptcy), is in pari ttialeria, and the two slates arc to be con¬ 
strued with reference to each other, so as to make them mutually bciiefieial; and 
therefore it was held, that a set off* must be allowed to a solvent underwriter, by the 
assignees of a bankrupt assured, under 5 Geo. 2. c. 30. 3 Price, 227. — 40. A broker 
with a commission del credere (upon wliich circumstance the case turned, see 1 T. It. 
113.) effects policies in his own name, on account of his principal, who is unknown 
(though the circumstance is immaterial) to the underwriter; losses happen; the under¬ 
writer becomes bankrupt; after which the amount of the losses is paid by the broker to his 
principal. Held, l. That the underwriter must be considered as having dealt with thebro- 
Kcr as aprincipal, and having given credit to him; so that the case was one of mutual 
credit,within the stat. 5 Geo. 2. c.30. s. 28, and therefore that the broker might set offthe 
lossesin an actionbrought against him by the assignees. 2. That this might be done under 
the general issue non assumpsit, since, by the abtivc statute, the assignees, in n case of 
mutual credit, are only entitled to the sum due after deducting such credit, l T. R. 
112 . — 41. A broker under a commission del cm/crc, effecting policies in his own 
name, for principals unknown to the underwriter, must he considcrctl, qimtd the un¬ 
derwriter, as a principal, and as one to whom he has given credit. So that if losses 
happen before, though they are not adjustc<l and paid by the broker to the principals 
till after the bankruptcy of the underwriter, the broker may set them off against an 
action brought by the assignees. 1 T. R.285. 42. An insurance broker effects po¬ 

licies as such, ill the following manner: one in his own name, and on his own ac¬ 
count; one in name and on account of his principal. He is acting under a del cre¬ 
dere commission. Losses happen on all three. All of the underwriters, but one, 
adjust and sign off the losses. That one does not, having become insolvent. The 
broker gives his principal credit, but does not pay him for this underwriter’s subscrip¬ 
tion, conformably to tnc adjustment made by the other underwriters. This under¬ 
writer becomes bankrupt. The broker is indebted to him for premiums of insurance. 
His assignees sue for them, and the question arises, whether, under the stat. 5 Geo. 2. 
c. 30. 8. 28. the broker is entitled to set off' the losses. That statute gives the right 
of set-off where there has been “mutual credit given by the bankrupt and any other 
person, or mutual debts between the bankrupt and any other person.” Held, that in 
respect to the policy made, as well in the name as on account of the broker, tbongh 
on account of the principal, there was credit given by him to the underwriter, since 
the underwriter consented to consider him, and dealt with him as principal; and 
therefore, quoad these, he had a right of set-off; but not quoad the other. 2 M, & S. 
112. — 43. Where a principal entrusted his broker with a policy of insurance to re¬ 
ceive 
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ccive an average loss under it, and became a bankriijit, and the broker afterwarfs 
received the average loss, he was allowed to set off several sums of money due to hiin 
from the bankrupt for premiums, &c. against I he amount be received upon the policy 
after the bankruptcy. Co. Bt. Laws, .'>66. Ibid. .567. — 'l l. But if a broker has not 
a del credcre commission, he will not be permitted to set off losses on goods vyhich he 
insured for other pei'sons ; for in tliat case the debts are due only to the insured, and 
not to the broker. Cited 1 T. R. 11.5. 1 Esp. 274. — 45. An insurance broker, 

without a commission del credere, is not entitled to set off, against an action for pffe- 
miiuns by the bankrupt underwriter’s assignees, the counter claims of the assured, 
which arose, but were not adjusted before the bankruptcy. 16 East, 382. — 46\ In 
an action by the assignees of a bankrupt uuderwritcr against a broker, for premiums 
due to the bankrupt, semble, that the broker cannot set off a loss on a policy effected 
by him as agent, without a commission del credere, where there has been no adjust¬ 
ment; though the loss took place before the bankruptcy. 2 Mars. 21.5. 6 Taunt. 512. 

— 47. An insurance broker, not entrusted with the custody of a policy, effected, not 

in his own, but in his principal’s name, is not entitled, in case of the underwriter’s 
bankruptcy, to set off a loss against premiums due from himself to the l)ankrupt, 
though he has a commission del credcre, and though that commission was e.xprcssed 
in the body of the policy. 7 Taunt. 478. 1 Moore, 1 78. — 48. An insurance broker 

cannot set off returns of premium due from a bankrupt underwriter, against 
premiums due from himself to the underwriter. 4 Taunt. .534. — 49. W'hcre a 
fiictor, dealing for a principal, but concealing that principal, delivers goods in his 
own name, the person contracting with him has a right to consider him to all intents 
and purposes as the principal; and though the real principal may appear, and bring 
an action upon that contract against the purchaser of the goods, yet that purchaser 
may set off any claim he may have against the factor, in answer to the ilcmand of 
the principal. 7 T. R. 360, in note. 7 T. R. 359. Ibid, and Co. Bt. Laws, 378. 

— 50. An executor cannot set off a debt tine from himself on his own account 

to a bankrupt, against a debt due from the bankrupt to the testator, even though 
the executor be residuary legatee. 3 Atk. 691. — 51. A testator in his life-time 
appointed an attorney to collect his I'cnts; after his death the attorney received 
rent which was in arrear in the testator’s life-time; the e.\ecutrix of the testa¬ 
tor brought an action for the money in her own name, and the attorney was 
not allowed to set off a debt due by the testator to him. 1 Esp. N. P. 240 ; 
Bull. N. P. 180. — 52. A man became imlebtcd to his uncle for board, &c.; 
the uncle by his will left him a legacy, and appointed his sou executor; the nephew 
afterwards became indebted to the executor, and then siie<l him in the spiritual court 
for the legacy. The executor filed his bill in chancery sigainst the nephew, and he 
bccomin|| a bankrupt, against his assignees, for an allowance to be made him out of the 
legacy, lor the money which the bankrupt (the legate’) owid lo the tc..fator, and 
likewise to the plaintiff The court decided, that a legacy due from an executor who 
admits assets, is in equity a debt due from the executor, and allowed the set-off. 2 P. 
Wins. 128. — 53. Directors or trustees of a company incorjiorated by charter, or 
act of parliament, cannot set off a debt due to them in their in>lividual ciiaractcrs, 
against a demand made upon them by the assignees of a bankru|>t, foi* stock due to 
the bankrupt from the company in their corporate capacity. 1 E. C. Ab. 9. — 54. 
But where there was an express byc-law, sutijecting the stock of each member to any 
debts he should owe the company, and the banker of the company was indebted to 
them for a balance in his hands, and became a bankrupt; tiic company was allowed 
to set off the stock which the bankrupt held in the company, against the balance to 
them on the banking account. I E. C. Ab. 9. 1 Stra. 645. — .5.5. Set-off of bank¬ 

rupt partner’s share of joint credit against his separate debt, and proof for residue. 
8 Ves. 248. — 56. Set-off of separate debt from, against joint debt to, the estate, and 
proof for residue. 12 Vcs. 546. — 57. Set-off of bankrupt’s debt to one partner, 
against joint debt of him and partner, upon bond to secure his debt. 18 Ves. 232. — 
58. Set-off and joint proof allovveil, under the circumstances. 1 Mad. .57?. — 59 . 
A person drew and gave a note to his bunkers, on account of a debt due to them; 
they indorsed the note to another firm formed of some of the partners in the banking 
house; the holders of the note brought au action against the drawer; the drawer 
was allowed to set off a debt due to him from his bankers. Peake, 197. — 00. A.,B., 
and others carried on a partnership together, but B.’s was the only name that ap¬ 
peared. In an action by the partners, the defendant was allowed to set off a debt due 
to him from B. 2 Esp. Rep. 269. — 61. The petitioner was a creditor under a se- 

E urate commission against A., and debtor to a joint commission against A. and B.,; 
e prayed that an action, brought by the assignees for the debt he owed to the joint 
commiision might be staid, and that his demand upon the separate estate might be 

allowed 
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So before these statutes, where there was mutual dealings, the balance 
only should be paid. Per Hale, 2 Ver. 117. Q. 2 Ver. 25+. per North, 
1 Mod. 215. 

So, if the bankrupt before his bankruptcy had assigned a bond, and 
was indebted to the obligor, the obligor shall be allowed to deduct the 
debt to him against the assignee of the bond. Setnb. 2 Ver. 428. 

(D 28.) How the assignment shall be made. 

The assignment may be made («) to the creditors who come in of all 
the goods of the bankrupt, for satislhction of their respective tiobts 
rateably. 

Or to any in trust, and for the equal benefit of all the creditors. 

And if all the creditors have a joint debt, the goods may be assigned 
to them generally. R. 2 Co. 26. b. 

But a general assignment of the goods to the creditors, who have se¬ 
veral and different debts, is not good. 11. 2 Co. 26. b. («) 

(D 29.) What 


allowed as a set-oiT against the debt he owed the joint estate. Lord Chancellor 
doubted whether the debt could be set off under the statute relating to mutual debts. 

1 Atk. 100. — Xemble, that a creditor, sued by the solvent partner and bankrupt’s 
assignees, for money rcceivetl on a bill transferred to him by a bankrupt nartner, can¬ 
not set off a demand due from the partnership. lOiSasc, <tlK. — 6-3. A creditor of 
a partnership having made farther advances on the security of a bill of exchange, de¬ 
posited with him for that purpose by the partners, and having undertaken to reccivo 
the amount when due and return the surplus, the bill having been dishonoured and 
remaining in his hands unpaid, is not entitled, on the bankniptey of the partners^ to 
set off his prior advances against a demand by the assignees for the bill. Swanst. SO. 
— 64. Three partners. A., B., ami C., deliver bills to D. for a special purpose; A. 
and B. become bankrupts. In an action by their assignees against D. fur the proceeds 
of the bills, held, that C. not having been made bankrupt, this was not a case of mu¬ 
tual credit within 5 Geo. 2. c. 30. s. 18. so as to entitle the defendant to set off the 
bills against a debt due to him from A., B., and C. l Mars. 184. — 63. Set-off by 
part-owners of ship of separate debts due from, against joint debts due to, bankrupt, 
refused. 10 Ves. 10.5.— 66. Debt due to wife tlum sola, cannot be set off against 
debt due from husband. 2 Ilo.se, 249.-67. Where there is mutual credit between 
a bankrupt and creditor, the.commissioners ought to stop interest on both sides, at the ' 
time of the bankruptcy, or epmpute interest on both sides till the settling the account.. 
lAtk. 80. —68. If a broker, having a del credere commission, pay by mistake the 
whole money due to the assignees, without deducting the amount which he il so 
allowed to set off, he may recover it back from the assignees us money had and re¬ 
ceived to his use. l T. R. 285. 

(z) 1. Commissioners have no estate, but only a power, which must be executed 
by the means prescribed by the statute, with the circumstances therein directed, namely, 
by the majority; aud nut merely by deed indented, but also enrolled. Stat, IsEli/s. 
C. 7. S. 2. 11, 12. I Jac. 1. C. 15. 8. 13, 14. 21 Jac. 1. C. 19. S. 11, 12. 14. IS 

Geo. 2. c. 30. 8. 31.42. If it deviate, it is a nullity. Jones, 196. l Vent. 360. 
12 Mod. 3. Cartb. 178. — 2. No schedule to be annexed to the commissioners’ as- 
^nment. Stat. fi Geo. 2. c. so. s. 42. — 3. In the assignment tho assignees enter- 
intu covenants to perform their trust, and the words jointly and severally should be 
insmed, for the safety and security of each respective assignee. 1 Atk. 88. 

(a) 1 . For future real estates, come to the bankrupt between the issuing of the com¬ 
mission and the confirmation of his certificate, there must be a new conveyance. 1 
Atk. 253. 1 P. Wins. 383. Billing, 118. — 2. As where they descend upon him. 
3 Mar. 667. — 3. To an action on‘a promissory note, given to an unccrtilicatcd bank¬ 
rupt after the commission issued, the defendant pleaded the bankruptcy of the plain¬ 
tiff and commissioners’ assignment, and that the assignees demanded payment of him: 
the plaintiff replied, that mere had been no assignment to the assignees after the 
making of the note, and that the defendant treated with the plaintiff as one capable 
•f contracting personally. Held,, that the demand by the assignees vested the rigto 
. VoL. II. L 
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(D 29.) What remedy the assignee shall have. ( 6 ) 

The assignee shall have the same (c) remedy for recovery of debts 
due to the bankrupt, as the baTikni[}t himself could have. 

And therefore he may have debt upon a bond or contract made to the 
bankrupt. Cro. Car. 187.209. R. 2 Cro. 105. 

Or action upon the case upon assumpsit. Lut. 274. 

And the proper method, is to allege a promise to the bankrupt him¬ 
self, and not to the assignee, except where an express promise is made to 
him after the assignment. Per Holt, Mod. Ca. 131. R. 2 Sho. 238. 

Or, if money of the bankrupt is received by B. after the assignment, 
this is a new contract, and amounts to an express promise to the assignee. 
Mod. Ca. 131. (rf) 

So, if the bankrupt had a judgment, the assignee may have a scire 
facias upon it. 1 Vent. 193. 

And, if after the assignment, and before the scire facias by the assignee, 
the bankrupt himself sues execution, and the money is levied, the court 
will stay it in the hands of the slieriftj or in court, till the assignee sues 
a scire facias. 1 Vent. 193. 

And in a scire facias by a bankrupt against the terretenant and judg¬ 
ment for him, if the plaintiff dies, the judgment may be entered at the 
request of the assignee, without a new scire facias. 5 Mod. 88. 

So, if the goods, &c. of the bankrupt come to the hands of another, 
the assignee shall have trover; for the j)roperty is vested in him. 
2 Vent. 63. 

Though they come to his hands by force of an execution at his suit, 
executed after tlie bankruptcy. Semb. Sho. 12. 1 Sal. 111. 


in them; that a new as$i|;nnient of personal property was not necessary, and that the 
mode of contracting was immaterial. 5 Smith, 5S. 7 East, 53. — 4. When commis¬ 
sioners have executed an assignment of the bankrupt’s estate, and afterwards given 
him his certificate, they cannot make a subsequent assignment, l P. Wms. 386.— 
5. Where the original deed conveying the bankrupt’s estate was lost, the chancellor 
refused to make an order that the counterpart should be enrolled as the onginal deed, 
although an affidavit was made of the loss. Amb. 180. 2 Com. Dig. 25. 

(6) Vide infra. 

(c) 1. Assignees not to commence suits in equity without the consent of the credi¬ 

tors. Stat. 5 Geo. 2. c. SO. s. 38. — 3. Creditors cannot give a general power to 
assignees, to prosecute suits (or submit matters to arbitration) at their own discretion; 
there must be a meeting of creditors upon a notice given in the London Gazette, to 
consider each particular case. 1 Atk. 90. —3. Assignees, however, may sue without 
consent of creditors, where creditors interests are not affected. 2 Hose, 371. 1 
Mer. 244. — 4. And may sue at law without consulting the creditors. 3 Salk. 59. 
12 Mod. 324. Cowp. 570. 5 Ves. 583. 

(d) A. commits an act of bankruptcy, and quits England, having previous to bis act 
of bankruptcy become indebted as indorser of a bill of exchange to B., which Mil is 
dishonoured, and due notice tlicrcof given. In A.’s absence, his wife makes insur¬ 
ances, the broker being still a creditor for the premiums paid by him. B. having sued 
the drawer, and obtained judgment, is induced by A.’s wife to take a bill in part pay- 
itienl, indorsed by her for A., and stay execution upon depositing the policies j which 
being done, a loss happens. This bill not being pmd, B. the broker accepts another for 
the anmunt, in his favour, upon the policies being delivered to him for A., with the 
coDseut of A.’s wife; and having received the money thereon, pays that bill, and de¬ 
ducts in account with A.’s assignees, against whom a commission is iwued after such 
payment. Held, that the assignees could not recover of B,, for A’s wife and the bro¬ 
ker were their agents, and they could not take the benefit of the policies effected by 
her jivithout taking the burthen. 3 Smith, 164. 7 East, 164. 

6' And 
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And he may declare generally, quod aim possessionatus fuisset ut de 
bonis suis propriis. Dub. 1 Sal. 111. 

If A. aud B. are joint obligees or partners, &c. aiul A. becomes 
bankrupt, and the assignment be to B., he shall maintain an action upon 
the bond alone, being entitled to a moiety in his own right, and to the 
other moiety as assignee. Semb. per Wind, but the others Dub, Ray. 7, 
1 Lev. 17. 

So, if a debt of A. be assigned, part to one creditor, part to another, 
each may sue for his part; ibr the statute makes a severance, Per 
Warb. Godb. 195,6. Adin. cont. 1 Lev. 17. 

And, if the bankrupt afterwards sues for the debt, the defendant may 
plead that he was a bankrupt, and that the debt was assigned, Lut, 
701. 

But after the commission, .and before the assignment (c), the bankrupt 
raav sue for his debt in his own name. Per Holt, 1 W. & M. R, 
1 Sal. 108. 

So, if the sheriff, &c. execute an execution by fieri facias tested be-, 
fore the bankruptcy, trespass docs not lie against the officer, though the 
execution was executed after the commission awarded against the bank-, 
rupt. R. 1 Sid. 271. 1 Lev. 173. R. Sho. 12. 3 Mod. 236. 

So after assignment, the bankrupt may(y') maintain trespass; for d^« 
mages are uncertain, and not assignable. 2 Keb. 872. (8) 

So covenant, {g) 2 Keb, 372. Per 2 J. 1 Ca. Ch. 71. {h) 

So 


{e) The bankrupt represents his estate previous to the choice of assignees. 19 Yes, 
217. 

(/) An attorney, tliough bankrupt, may practise. 2 Vcs. J. 68. 

(g) Sed vide supra. 

(A) 1. The bankrupt can acquire property only for the benefit of his assignees, 
10 Ves. 94. Sec 16 Yes. 474. — 2. And if an iincertificatcd bankrupt assign after 
acquired property in trust, for a valuable consideration, and a creditor of the bank-, 
rupt’s seize it in execution; the trustee may maintain trover against him. Peake, 140. 

— 3. TherA are determinations that the assignees are not entitled to the earnings of 
an uncertiiicated bankrupt by his personal labour. Co. Bt. Laws, 451. £sp. N. P. 140. 

— 4. A bankrupt luay recover in ejectment, premises which the assignees have given 

up to him, as not worth an assignment. 5 Taunt. 440. — H. An uncertificated bank^ 
rupt has a right to nioney on goods acquired by him since his bankruptcy, against all 
but his assignees; and therefore, unless they interfere, may sue a stranger who cither 
injures the property, or dispossesses him. 7 T. R. 296. 7 T. R. 391. 1 R. & P. 44. 

— 6. An uncertiiicated bankrupt may maintain an action of assumpsU .-igainst a third 
person for work and labour. Co. Bt. Laws, 431. and for work and labour, and materials 
furnished necessary to his labour. £sp. N. P. 140.; for the assignees cannot let out the 
bankrupt; they cannot contract for his labour. Per. Ld. Mansfield, in Co. Bt. Laws, 431. 

— 7. And auumptit for money lent and advanced by him after his bankruptcy; for 
it will be presumed, that the money was earned by him subsequent thereto. 1 £sp. 
N. P. 170. — 8. Ap uncertificated bankrupt may sue for the non-performance of a 
contract for the delivery of goods entered into by him subsequent to the bankruptcy, 
unless the assignees interpose. Holt, 179. — 9. The bankrupt cannot file a bill of re¬ 
demption in respect of his right to the surplus; but when he has a clear interest, and 
the assignees refuse, they will be compelled, upon petition and offer of indemnity, to 
lend him their names. 8ee 9 Yes. 77. — 10. A bankrupt cannot sue in his own name 
for the benefit of his creditors, l S East, 622. —11. An uncertificated bankrupt, em¬ 
ployed by his assignees to work for the benefit of his estate, may sue them for work 
and labour. 4 Taunt. 754. —12. Bankrupt’s right to petition in respect of his interest 
in the surplus. 18 Ves. 81.-—13. The bankrupt, when attainted, cannot petition. 
14 Yes. 452. — 14. Bankrupt allowed to maintain a bill for a discovery and account, 
in aid of his defence at law. 1 Mad. 423. — 15. A bill was filed for a discovery of the 
bankrupt’s estate; a demurrer, becapse the bankrupt was not made a party, was allowed. 

L 2 2 Yern. 
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Sof if a debt due to the bankrupt and another be assigned, they can 
not join in the suit. Adm. 1 Lev. 17, 18. 

Yet a suit by a creditor for a debt {/'), or an execution upon a judg¬ 
ment 


2 Vern. 32. But it is now considered not necessary that a bankrupt should be made 
a party to a bill against his assignees. .> P. Wins. 311 . n. .3 Bro. 328. In the cxcheqtier, 
cited 2 Vcs. jun. C4.3. — 16. Whether the bankrupt can be made a party merely for 
discovery and to maintain an injunction, quiere. 1 V. & B. 545.— 17. Demurrer to 
bill joining bankrupt with assignees in charges and prayer for relief, viz. the specific 
perfunnance of a contract previous to his bankruptcy, allowed. 1 V. & B. 545. 
Distinction ns to fraud. Ibiif.— 18. Bankrupt may resume his trade, the goodwill of 
which has been sold, provided he docs not hold himself out as carrying on the same 
identical concern. 1 Bose, 125. 17 Vcs. .335. 

(i) 1. The petitioning creditor was estopped from proceeding at law. 1 Atk. 152. 
Ibid. 153. 1 Bro. 270. — 2. Proof by another creditor was not considered a conclusive 
election to take under a commission; and a creditor has been snflered to make his 
election of proceeding at law .against the bankrupt after having proved his debt, and 
received two dividends, upon condition of refunding what he had received, 
t Atk. 21!). 220. 221. .3 Ves. 1 . 1 Bos. & Pull. 424. 8 T. Uep. 364. Co. Bt, 
Law, 130. 11 Vcs. 20.3. — 3. And if a creditor who had proved a debt under a com¬ 

mission, was put to his election by the court, and he elected to proceed at law, he was 
nevertheless allowed to prove bis debt for the purpose of assenting to or dissenting 
from the certificate. 7 Vin. 134. 1 Atk. 219. 220. 221. 3 Bro, 216. 1 Atk. 85. 

Co. Bt. Laws, 13.3. J Ves. jun. 1.39. 14 Vcs. 138. — 4. By stat. 49 Geo. 3. c. 121. s. 14. 

It shall not be lawful for .my creditor, who has or shall have brought any action, or 
instituted any suit against any bankrupt, in respect of any demand which arose prior 
to the bankruptcy of such bankrupt, or which might have been proved as a debt under 
the conunissioii of bankrupt issued against such bankrupt, to prove a debt under such 
cominission fur any puiposc whatever, or to have tlie claim of a debt entered upon the 

E roccedings under such commission, without relinquishing such action or suit, and all 
enefit from the same; and the proving or so claiming a debt under a commission of 
bankrupt by any creditor, shall hr deemed an election by such creditor to take the 
benefit of such coiumissiuu, with respect to the debt so proved or claimed by him; 
provided always, that such creditor shall not be liable to the payment to the bankrupt 
or his assignees, of the costs of such action or suit which shail be so relinquished by 
him; and provided also, that where any such creditor shall have brought any action 
or suit against any such bankrupt jointly with any other person or persons, his relin¬ 
quishing such action or suit against such bankrupt or bankrupts, shall not in any 
manner aflcct such action or suit against such other person or persons.” — 5. Upon a 
creditor electing to come in under the commission, he must give up proceedings at law. 
1 Rose, 184. — 6. Hence, upon petitioning to prove, he must discharge the bankrupt 
from custody'. 2 Rose, 421. — 7. But proving under the commission is in itself a dis¬ 
continuance of proceedings at law. l Rose, 394. 2 V. & B. 253. — s. The creditor 
need not elect between the commission and proceedings at law, before the dividend. 
11 Ves. 203. 14 Ves. 138. — 9. lixeept where a creditor, with a view to both remedies 
^tlic commission and proceedings at law), split an entire dcmaurl, and being assignee, 
delayed a dividend. 14Vcs.587. See 1 Ves. 1,39.— 10. A creditor having the bank- 
,rupt in execution at the time of commission issued, may elect between the commission 
and proceedings at law. 13 Vcs. 183. ll Ves. 203. Cooke, 131. l Str. 653.— 
11, Petitioning creditor cannot sue the bankrupt at law. 1 Atk. 152. 153. 154.— 
12. Obtaining an order for an inquiry before the commissioners, is an election to 
come in under the commission, l Rose, 181. —15. Petitioning that commission 
may be superseded, or if found valid that party may prove, is an election to come in 
jmacr the comniissiou. 1 Ro.se, 204.—14. Proof upon one of two bills, is an elec¬ 
tion to relinquish a suit at law upon the other. 1 Rose, 98. 204.— 15. Holder 
of joint note of A. and B., suing out commission against A. and proving, then 
6uing A. and B. at law; it was ordered, that unless he gave A. an indemnity against 
the costs and consequences of the action within a week, that A.’s name should be 
struck out. 1 Rose, 460. l V. & B. 346.— ic. If a bankrupt promises a creditor to 
pay him a certain sum, in consideration that he will not come under the commission, 
jind the creditor afterwards petitions against the allowance of the certificate, it is a 
waiver of the agreement, ami deprives flic creditor of all claim to benefit under it. 
£ 80 . Cas. 282. — 17. But the being chosen assignee, will not prevent the creditor 

from 



Commissiom 


149 

Hient will be vain after the commission; for wlten recovered they will 
be liable to the commission, li. 2 Ca. Ch. 191. 

By the st. 1 Jac. 15. an assignee shall maintain an action for a debt 
of the bankrupt in his own muue. R. 2 Cro. 105. 

^And tliereforc it is sufficient for the assignee by his declaration to shew 


from suing the bankrupt at law if he has not proved his debt. 1 Atk. 152. — IS. The 
creditor, by resorting to the commission, waives his personal remedy, is Vos. 541.-^ 
19. Stat. 49 Geo. S, c. 12 i. s. 14. takes away the creditor’s right to chaise the bank¬ 
rupt’s future eficcts, conferred in certain cases by tiic 5th Geo. 2. c. 30. s, 9. for the 
49tli Geo. 3. is general, without making any exception in favour of those cases, and 
saving the right conferred, &c. 5 M. & S. 7S. — 20. The words “ proving a debt 
under a commission, shall be deemed an election to take the benefit of such com¬ 
mission,” must be taken to relate to cases where a party who has proved under a com¬ 
mission, sues the same person under whose commission he has proved. 1 6 East, 252. 

— £1. The election to prove under :i commission of bankruptcy, only aflects the rights 
of the party proving. If, therefore, the acceptor of a bill of exchange becomes bank¬ 
rupt, and the indorsee proves under bis commission, this election takes away, (by 
49 Geo. 3. c. 121. s. 8.) his own right only of suing the bankrupt; so that if the bill is 
returned to, and paid by the indorser, he may sue tlie bankrupt thereon. 3 M. & S. 91. 

— 22. Cases upon the subject of a creditor retracting his election, to come in under 

the commission, previous to stat. 49 Geo.c. 121. arc, 2 Vcs. 9. 4 Ves. 836. — 23. A 
mortgagee was refused leave to retract uii election made erroneously, supposing bia 
security to be of no value. 1 Rose, 96. — 24. In the case of an agent, who, with¬ 
out authority and without the knowledge of bis principal abroad, took the bank¬ 
rupt ill execution; it was held an election Co, Bt. Laws, 132. — 25. Taking 
the debtor in execution, from whatever motive, is an election to proceed at law. 
13 Vcs. 192. — 26. Attachment for money ordered to he paid in a suit instituted before 
bankruptcy, is not an election to proceeil at law. 1 Buck, 41. —27. Surrender in <lis-' 
charge of bail has not the clfect of an election by creditor to proceed at law. 6 Ves. 146. 
and sec 1 Rose, 143. 18 Vcs. 231. — 28. An election by the creditor to pro¬ 

ceed at law did, previous to stat. 49 Geo. 3, c. 121. prevent his taking a dividend; 
but he might still have assented to, or dissented from, the certificate. 1 Vcs. 159. — 
29. And a creditor having the bankrupt in custody on mesne process, was permitted 
to vote in the choice of assignees, without being obliged to discharge the bankrupt. 

11 Vcs. 2U3. — 30. If, after a commission has issued, a creditor proceeds at law against 
a bankrupt, and takes his body in execution, it is, independently of the statute, at 
conclusive election; and he will not be ciuitled to prove so as to receive a dividend, 
althougii he should afterwards discharge the bankrupt out of custody. Co. Bt. Laws, 
132. 13 Vcs. 192.— 31. And where a creditor who had taken a bankrupt in execu¬ 

tion subsequent to a commission, afterwards released him, and proved under ths 
commission, the proof was expunged. Co. Bt. I.aws, 133. — 32. Creditor, under the 
circumstances, competent to elect between the commission and a suit at iaw. 14 Ves. 
493.—33. Creditor having two distinct demands in difTereiit lights, cannot prove 
upon ouc and sue for the Mother. Stat. 49 Geo. 3.' c. 121. s. 14. 1 Rose, 98. 184. 
204. 5 Taunt. 174. Previously to the above stat. he might. Sec 1 Bro, 270. 1 Atk. 
109. 3 Atk. 817. 14 Ves. 589. Cooke, 25. — 34. Though a creditor, on distinct 

transactions, may prove some of his debts under the commission, and sue at law for 
others. 5 Taunt. 174. — 35. A creditor cannot split a demand, and prove part under 
the commission, and prosecute a bankrupt at the same time for the remainder at law. 
1 Atk. 109. 3 Atk. 816. 1 Bro. 269. — 36. Not even upon separate notes given by 
the bankrupt for distinct parcels of goods; for, if a creditor can comprise his wliola 
demand in one action, he cannot be permitted to split it. 14 Ves. 587. 1 Atk. 152. 

— 37. And if a creditor makes a claim of part of his debt under a commission, and 
proceeds at law for the remainder, he shall be compelled to make an election. 14 Ves. 
493. — 38. If a demand be upon simple contract, and the creditor has a security 
by an assignment of ships, and another by bond, this being only different securities for 
the same debt, the creditor cannot proceed at law upon the bond, and prove under 
the commission for the simple contract. 1 Bro. 269. — 39. So .a mortgagee cannot 
take a dividend on a mortgage, and sue upon the bond; but if a mortgagee has 
a separate debt, which cannot be tacked to the mortgage, he may proceed difierently 
for that debt.—40. When apimntiffj suing a bankrupt, elects to proceed under tho 
commission, the defendant is entitled to a suggestion thereof upon the record; 
6 Taunt. 549. 
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the debt due to the bankrupt, his bankruptcy, the commission, and as¬ 
signment to him. Lut. 451. 

*' And he ne^d not shew, that he was declared a bankrupt by the com- 
hiissioncrs. K. Lut. 455. 

Or tliat he was indebted to the value of lOOi.; for it shall be intended 
that the commission issued regularly. R. Lut. 456. 

Or that there was a petition by a creditor to the chancellor. R. Lut. 
456. 

Or that notice of the assignment was given to the debtor. R. Lut. 
456. {k) 

Or how he became a bankrupt. Q. Sho. 7- R. Carlh. 29. 

But now it is sufficient to declare shortly, without shewing the com¬ 
mission, and assignment at large. R. after verdict. Lut. 277- 

So the assignee shall maintain an action, wliere the contract was 
made; for the privity of contract is assigned. 1 Sand. 239. 

In debt upon bond, there is no need of a profa t of the deed; for 
pei'haps it is not in the assignee’s hands. R. Cro. Car. 209. 

But an action by an assignee doe.s not alter the nature of the debt; 
nnd therefore he cannot have debt against an executor or administrator 
Upon simple contract. R. Cro. Car. 187. Jon. 223. 

So it does not prejudice the defence of the defendant. And there¬ 
fore, in debt upon simple contract he shall wage his law. R. Cro. Car. 
187. R* 2 Cro. 105. 

So the defendant may plead non assumpsit to the bankrupt within six 
years, where the promise is alleged to the bankrupt himself, and not to 
4he assignee. Per Holt, Mod. Ca. 131. (/) 


(k) Vide suprn. 

(l) As to the proofs in suits by and against assignees, they may be treated under 

the following relations. — First, without relbrente to 5 G. 2. c. so. s. 4i, or to 
49 G. 3. c. 121.S. 10. the former making the commission and proceedings evidence ; 
in case of witness’s death; the latter making the commission and proceedings evi« 
dcnce, in case notice of disputing the bankrupt is not given. — Secondly, with refer¬ 
ence to 5 G. 3. c. 30. 8.4. — Thirdly, with reference to the rule previous to or inde¬ 
pendent of49 G.3. C.121.S.10. — Fourthly, with reference to 49 G. 3, C.12l.s.l0. 
Lastly, with reference to the competency, as witnesses, of the bankrupt, his wife and 
creditors. And, First, uiilhout reference to 5 G. 2. c, 30. 41. or to 49 G. 3. c. 121. 

ff. 10. — 1. A verdict upon an issue out of chancery, to which only one of the defend* 
fents was party, may be read against all the defen<lants, to prove the time of the act of 
bankruptcy. B. N. P. 40. — 2. Vide supra, that where the act and commission are of 
the same date, evidence is admissible to show that the act was complete at an earlier 
period of the day. — 3. As to what particular circumstances shall be proof of keeping 
house. See l Esp. 381.—>4. To prove an act of bankruptcy by lying in prison upon 
civil process for debt, the prison books arc not sufficient evidence of the cause of the 
commitment, if the committitur is in existence; although they may be evidence to 
prove the period of the commitment and discharge. 3 B. & P. 188.— S. A witness’s 
deposition before the conimissioners, may be used as a memorandum to refresh his 
memory, and, with that view, read over to him. 1 Esp. 440.—6. So much of an ex¬ 
amination at a private meeting taken down by the solicitor, as in his judgment ap¬ 
peared relevant, read oyer to and signed by the witness, is evidence against him. 
4 Esp. 173.—7. And the judge at N. P. cannot refuse to receive in evidence an examin- 
tion signed by a defendant, although it appears that he w'as improperly examined before 
the commissioners, upon a subject unconnected with the interest of the bankrupt’s 
estates. 4 Camp. 10.*--8* Nor will a defendant charged with his confession in a de¬ 
position before the commissioners, be allowed to explain it by parol evidence. 2 Str. 
796. — 9. Where the bankruptcy was by a fraudulent sale, the vendee’s exaiiination 
before the commissioners, adroitring the execution of the deed, was in trover by the 
kssigneei against him, held to supersede the necessity of calling the attesting witness. 

6T.R. 
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I T. R. SGG. —10. If goods are taken in execution after an act of bankr^tcy, and 
assigned by the creditor to the landlord of the premises, the examination of the exe» 
eution creditor cannot be read in evidence in trover by the assignees against the land* 
lord, to shew the execution creditor’s knowledge of the act of* bankruptcy. 1 Stark. 

50. —11. Upon a bill brought by the assignees, to set aside a fraudulent assignment 
of an annuity from the bankrupt to the defendant, as being made for no consideration, 
arid subsequent to the act of bankruptcy; the examination of the defendant’s attorney, 
ti^en before the commissioners who acted in the commission against the bankrupt, 
cannot be read as evidence of such frauil and act of bankruptcy, unless he has been 
examined in chief in the cause. But the defendant’s examination taken before the 
commissioners maybe read to contradict the answer to the bill. Atk. 415.— Secondly, 

With reference to tint. 5 Geo. 3. c. 30. *.41. — 12. The inode of signing and attesting 
the depositions is not stated by the statute; hut it seems that they imist he so notified 
the officer who enters them upon record. 2 Mont, note 5 B. —13. They are not, 
as evidence, restricteii to purchasers. Doug). 257. 4 Burr. 2235. —14. The assignees, 
upon suspicion of collusion between the bankrupt and petitioning creditor, to invali¬ 
date the commission, may have the depositions of the proof of the petitioning credi¬ 
tor’s debt, and of the acts of bankruptcy, and of the bill of exchange referred to in 
the petitioning creditor’s deposition, entered of record. 2 Hose, 138.— 15. A depo¬ 
sition, stating an admission by the bankrupt, of having committed an act of bankruptcy, 
is not sufficient, unless shewn to have been cuntcinporancously with, or immediately 
subsequent to the act 1 Stark. 353. —16. The depositions arc evidence to prove the 
precise time of the act of bankruptcy. Dougl. 257. — Thirdly, WUh rrferen/ce to the 
rule,preoiout to or independent of flat. 49 Geo. 3. c. 121. 1 . 10.—17. Defendant pleaded 
to an action by the assignees; and held, that not having applied for leave to with¬ 
draw his plea, and plead de novo, he could not compel the plaintiffi to prove the 
trading, &c. 2 Camp. 184, 184. n.— Fotirthli/, IViih reference to ttat. 49 Geo. 3. 

c. 121.*. 10. —18. The commission and proccctlings are inadmissible evidence of an 
act of bankruptcy, for the purpose of defeating a conveyance. 2 Rose, 364.-— 

19. But in an action by the assignees, the deposition of the petitioning creditor before 
the commissioners, is sufficient evidence of the debt, if notice is not given ; although 
he could not be a witness at law. 2 Camp. 493. — 20. Notice is not requisite where 
the commission incidentally conics in question in a cause between strangers. 

4 Taunt. 741.—21. But an action by the bankrupt against his assignees, disputing 
the commission, is within the statute, l Hose, 51. 3 Taunt. 526. 3 Camp. 251. 

3 Cam]). 424.—22. Though, however, they must, independently of notice, be presumed 
to know, that the bankruptcy is to be disputed. 1 Rose, ,51. — 2,7. Nor arc cases, 
which otherwise would be within, excluded from the operation of the statute, foras¬ 
much as the assignees arc not described as such upon the record. 3 Camp. 251.— 
24. The statute extends to cases where servants of the assignees are joined with 
them in the action. 2 Stark. 182.—25. Notice served by plaintiff at the time 
when the issue is delivered with notice of trial, is too late. 4 Camp. 207. — 
26. A defendant who has pleaded witlioiit notice, cannot, even before tlie time for 
pleading has expired, re-deliver his plea with notice. He must move to withdraw his 
plea, and plead de novo, giving, as he may do, whether at law or in equity, notice with 
the second pica. 1 Stark. 328. l Wight. 180. l Vcs. & Beam. 22 1 . 1 Mer. 6. 
supra.— 27. Service of the notice must be personally, eitlier upon the party (con¬ 
ducting his own cause) or his attorney: service ujion a servant will not do. 3 I'aunU 
526. — 28. If the notice refers only to the act of bankruptcy, and depositions upon- 
the file of the proceedings are read to prove the trading, and petitioning creditor’s 
debt, the whole of the proceedings are not to he ennsidcred in evidence; to entitle the 
plaintiff to inspect other depositions, he must call for them as part of his ease. 4 Camp. 
191.—29. Tne notice is not to be considered as part of the defendant’s case, but may 
be proved as soon as the assignees attempt to make out a primd facie case, by pro¬ 
ducing the commission. 2 Camp. .724. — 30. Where no notice is given, the bank¬ 
ruptcy is sufficiently proved by putting in the proceedings under the commission, and 
shewing that they came out of the hands of the solicitor; or, whore the solicitor has 
been changed, by proving the signature of one of the commisMoners. 3 Camp. 30. — 
.71. Where notice is not given, the proceedings are only primu facie proof; and their 
efibet, therefore, may be invalidated by contrary proof. 2 M. & S. 556. 3 Camp. 424. 

1 Mer. 6. note, l Holt, 190. accord.; but l Rose, 226. at N, P. contra. Vide infra. 
— 32. The court is not precluded from saying that the proceedings do not disclose 
» suffident act of bankruptcy. I Holt, 190.—33. And evidence may, without notice, 
be called to prove, that the requisites upon the proceedings, to support the commis¬ 
sion, are insufficient. 1 Rose, 226. 3 Camp. 425. 2 M. & S. 557. 1 Holt, 190. 

Widsstnpra,-^ Lastly, with rtfcrence to the competency, as witnesses, of the bankrupt, 
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(D 80 .) Distribution. — Shall be equal. 

By the st, 13 El. 7. the commissioners may sell the lands, goods, 
of a bankrupt, or othciwis-e dispose the some, for satisfaction of thecre‘' 
ditors, viz. every >‘1’ tin erediters a portion, rate and rate-like, ac¬ 
cording to the quantity of his debt. 

And therefore, there shall be an equal {m) distribution for the benefit of 
all the creditors, who are contributory, in proportion to their respective 
debts. 11. 2 Co. 25. b. 

If 


hh unfe and credilors — .“-j. The bankrupt cannot be a witness to prove any fact to 
supi I I t the coiiiniission, such as the act of bankruptcy, the trading', or the petitioning 
creditor’s debt. 2 il.B. 279. Ibid. B.N. P. 41. 2 Str. 829. — 35. Whether cer- 
tificnlcil or not. 2 U. B. 279. — .36. Nor can any release restore his competency. 2 Str. 
829. K p l«7. 4Bro. 434. lEsp.287. 5Esp. 22. accord. 1 Mont. 407, n. (ai contra. 
—3 :. f can a certificated partner be called to support the joint commission. 2 H. B. 
279.-- .jti. If, however, the defendatn calls the bankrupt, he waives all objections to 
Ills con |.itciit \, who may therefore he cros examined in support of the commission. 
Ik N. P .38.— Tliou}:h it has been ruled, that a bankrupt called by the plaintiff' 
cannot he eM imncd as to any matter necessary to supiiort tlie commission, either in 
cross-cxi i) 'i.ation, or examination in chief. 5 Esp. 187. — 40. Neither arc the bank¬ 
rupt’s (ic< iarations res|ic i iin{r his own motives, evidence of the act of bankruptcy, un¬ 
less bciorc, or contemjioiRiieous therewith. B. N. P. 41. 5 T. R. 512. Aniialy, 267. 
4 Esp. 933 1 Taunt. 479. — 41. Hence, what the bankrupt says wlicn he is removing 

his hooks or goods, is evidence Annaly, 267. — 42. The bankrupt’s confession to a 
third pencil, that he had gone out of the way to avoid being arrested, has been held 
to he evidence. B. N. P. 41. 5 T. R. .512. — 4.3. The bankrupt cannot be a witness 
to explain an equivocal act of bankruptcy. Mont. B. L. 482; overruling 1 Esp. 287. 

— 44. Nor can he he examined as to an act of bankruptcy previous to that upon 

xvhich the coininissiou issued. ,<> Esp. 187. — 4.';. The wife cannot be ex¬ 
amined touching her husband’s bankruptcy. 1 P. Wms. 611. Vide infra.— 
46. A creditor is incompetent to support the commission, and thercl'oic to 
prove the act* of bankruptcy. Peake, 80. 2 Vcs. & Beam. 177. 1 Rose, 587. 3.02. 

2 Rose, 27. 3 Camp. 334. 2 Rose, 28. Cooke, 105. 12Vin. 11. C. T, II. 267. 
1 Mont. 409. n. (p); see i Taunt. 78. — 47. Even though he has not proved. Cooke, 
323, accord. 2 Camp. 301. contra.— 48. The petitioning creditor at least, is in- 
compelcnt to support the commission. 2 Camp. 411.—49. Though be is compe¬ 
tent to invalidate it. Ibid. 1 Stark. 40. 2 Sch. & Lcf. 116. — 50. He may likewise 
be called by the assignees (plaintiffs) to produce the bill of exchange which con¬ 
stitutes his debt; though he cannot be examined or cross-examined. 1 Stark. 13 |. 

— 51. The act ul bankruptcy cannot be proved by a creditor who is the subscribing 

witness to a deed. 1 Me nt. 409, n.(p).—52. A release, however, by the creditor, of 
his debt, will restore bis competency. Ca. T. H. 267.— S3. ’Which may be given to 
the a'>signccs. Ibid. — 54. To be incompetent, as being a creditor, the party must be 
proved Mil'll. 2 Kose, 330. — 55 If, too, the objection to the creditor’s competency 
13 not taken before the commissioners nt the first meeting (the question arising in their 
proceedings) it cannot ai'terwards lie urged to invalidate the commission, wlicthcr in a 
civil or criminal ease. 1 Mont. 89, n. (^a). 1 Taunt. 78. — 56. A creditor may prove 

those circumstances of the act of bankruptcy, created by stat. ,4 Geo. 3. c. 33, which 
he alone can prove ; but those only. 2 Rose, 203. 

(m) 1. Landlord may, on his tenant’s bankruptcy, distrain goods upon the premises 
for his whole arrear of rent, notwithstanding commissioners assignment, or even 
sale by assignees. 1 Atk. 103. 104.— 2. So if a trader, after an act of bankruptcy, 
rent premises, the landlord may distrain his goods for rent in arrear. 2 T. u! 
600.—3. If the goods arc sold by the assignees, and taken off the premises, the 
landlord loses his remedy by distress, and can only come in under the commission, 
fjra rata, with the rest of the creditors. 1 Atk. 103. — 4. And where a tenant, who 
became a bankrupt, owed the landlord twelve years rent, and the landlord proved his 
debt under tbc commission, and permitted the assignees to sell the goods to a third 
person, who took possession of the goods and lived upon the same premises as the 
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If partners agree, that their several debts shall not charge the joint 
stock, and afterwards become bankrupts, and have several creditors, and 

also 


bankrupt Jid, and the landlord three years after proving his debt, distrained upon the 
goods as being still uj)on the premises; the vendee of the goods under the assignees 
was held entitled to the goods. 1 Atk. 103. — 5. _So where a landlord distrained for 
rent, and the tenant replevied the goods; and whilst the cause in replevin was pend> 
ing, the tenant and the sureties in the replevin bond became bankrupts, and the 
assignees of the tenant possessed themselves of the goods replevied, and sold them, 
the landlord was hehl to have lost his lien. 1 Bro. 427. — 6. A landlord cannot 
distrain for rent, and come in under the commission at the same time; he must matr 
his election either to wave his proof^ or his distress. 1 Atk. 104.—And it was 
formerly considered, that a landlord’s proving his debt was no determination of his 
election, and that be might afterwards distrain the goods remaining upon the premises, 
and waive his proof in like manner as a common creditor. Ibid. — 8. Qiuerc, if stat. 
49 Geo. 3. c. 121. 8. 14. has made a difference. — 9. If the landlord neglects to 
distrain, he is not entitled to be paid a year’s rent in preference to the other creditors, 
on the equity of the stat. 8 Anne, c. 14. which, in case of execution of the goods of 
the tenant, gives the landlord a year’s rent. Co. Bt. Laws, 177.; and see j Atk. 103. 
—10. Rights of a landlord, when petitioning creditor, queried in 2 Rose, 424.— 

11. A tax-gatherer, or other public agent, is to be considered in the same light witli 
private creditors. 2 Taunt. 401. — 12 . It is stated in 1 Atk. 103, that a mortgagee 
of a bankrupt’s estate, though he pays the arrears of rent that is duo to the bank¬ 
rupt’s landlord, unless he applies to the court for an order that he may stand in the 
place of the landlord, in consideration of his paying the arrears of rent, shall not bo 
preferred to the creditors under the commission. But Mr. Cooke observes, tliat it 
rather seems no such order could he obtained, because unless the landlord actually 
distrains, he has himself no lien upon the goods. Co. Bt. Laws, 180. —13. Where 
a constable became bankrupt, having money in his hands, the produce of goods sold 
by him levied under a distress for rent, and the tenant died, his executor ordered to 
come in as a creditor with the rest. 7 Vin. Abr. 74.— H. Priority of creditors, under 

subsequent commission, against uncertiiicated bankrupt, queried in 2 Rose, 179._ 

13. A. becomes bound as surety with B. in a respondentia bond, upon a ship bound to 
the East Indies, conditioned to be void upon payment within thirty days after arrival 
in the river Thames, or at the end of thirty-six calendar months, or upon an utter 
loss. B. assigns all his goods on board the ship to A. upon trust; in tiic first place, 
to pay a debt owing from himself to A.: and in the next place, to pay off all the 
debts for which he had become surety on the respondentia bond. Before the time 
specified in the bond, A. becomes bankrupt, the assignees receive a sum of money on 
account of the proceeds of the goods. It was ordered, that after deducting the 
amount of A.’s private debt, the residue of the proceeds, and all future receipts, 
should be divided among the respondentia creditors only. 1 Rose, 130.— i 6. The 
•ommissioners under the 51st Geo. 3. c. 15. for issuing exchequer bills to manufac¬ 
turers, &c. admitted, under the 48th section of the act, to prove (by their secretary) 
the full amount of their principal, with interest up to the complete payment of the 
principal, in preference to all other creditors of the bankrupt, l Rose, 173 . 
18 Ves. 436. —17. By stat. 33 Geo. 3. c. 54. s. 10. for the encouragement and relief 
of friendly societies, it is provided, that if any person appointed to any office by any 
society regulated according to the provisions of the act, and being entrusted with, or 
having in his hands or possession, any monies or effects belonging to such society, or 
any securities relating to the same, shall die or become a bankrupt, or insolvent, his 
executors or administrators, assignee or assignees, shall, within forty days after 
demand made by the order of any such society, or the major part of them assembled 
at any meeting thereof, deliver over all things belonging to such society, to such 
person or persons as such society shall appoint, and shall pay out of the assets or 
effect of such person all sums of money remaining due, which such person received 
by virtue of his said office, before any of his other debts are paid or satisfied; and alt 
such assets or effects shall be bound to the payment and discha^e thereof accordingly. 
--18. The act only applies to cases where the officer of the friendly society has, by 
virtue of has office, been entrusted with the monies and effects of the societx'. 
1 Buck, 214.— 19 . Hence, it does not extend to a person to whom the money of 
the society has bera paid as a banker, or to whom money has been lent by them upon 
security, paying interest. 6 Ves. 98. 141. 804. And money lent to a treasurer 

duly 
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also upon the joint stock, the creditors upon the joint stock sliall not be 
preferred to the several creditors, but they shall be all equal; for the 
agreement shall take effect between themselves, and not against the 
creditors. H. 2 Ca. Ch. 139. 

(D 31.) At what time, &c. 

By the st. 1 Jac. 15. if after the commission sued forth, and dealt in, 
the bankrupt die before distribution, yet the commissioners may proceed 
in execution of the commission. 

If the commissioners have taken contribution of any creditor, the 
commission is dealt in. 2 Ca. Ch. 193. 

But by the st. 1 Jac. 15. the commissioners cannot proceed to distri¬ 
bution, till four months expired. (») 

(DS2.) The 


duly appointed, upon his promissory note, is not within the operation of the act; 
for the preference is given only in respect of money which got into the hands of 
officers independent of contract. IS Ves. 280.—-20. Where money was paid to 
trustees as trustees, and they giive separate notes for it, and voluntarily agreed to pay 
interest for the purpose of serving the society; held, that the money being paid to 
them as trustees duly appointed, their agreeing to pay interest as stated, did not alter 
the case so us to make the money in their hands a loan to them; and the claim was 
allowed. Whitm. 297. 

(») 1. Assignees are to be allowed in their accounts, and may retain all sums paid in 
issuing and prosecuting the commission, and all just allowances on account of their 
being assignees. And the commissioners must order such part of the neat produce 
of the bankrupt’s estate as by the assignees’ accounts or otherwise shall appear to^be 
in the hands of the assignees, as they tirink fit, to be forthwith divided amongst such 
of the bankrupt’s creditors who have duly proved their debts under the commission, 
in proportion to the quantity of their several debts. The commissioners must make 
their order for a dividend in writing under their hands, and cause a part of such order 
to be filed amongst the proceedings under the commission, and deliver to each of the 
assignees a duplicate of sucli order likewise under their hands.. The order of distri¬ 
bution must contain an account of the time and place of making it, and the sum total 
of all the debts proved under the commission, and the sum total of the money re¬ 
maining in the hands of the assignees to be divided, and how much in the pound is 
then ordered to be paid to every creditor under the commission. The assignees in 
pursuance of such order, and without any deeds of distribution for that purpose, must 
ibrthwith make such dividend accordingly, and take receipts in a book to he kept for 
that purpose; and such order and receipt will he a full discharge to the assignees, for 
so much as they shall fairly pay pursuant to such onler. 5 Geo. 2. c. .70. s.85.— 
2. It is the duty of assignees to apply to the commissioners to make a dividend; they 
are bound to make it within a certain time, but the precise time must rest with them. 
1 Bro. 385.— 3. At the meeting for making a dividend, the assignees arc to produce 
to the commissioners and creditors then present, fair and just accounts of their re¬ 
ceipts and payments, touching the bankrupt’s estate and effects, and of what shall re¬ 
main outstanding, and the particulars thereof; and shall, if the major part of the 
creditors then present require the same, be examined upon oath or affirmation before 
the major part of the commissioners, touching the trutli of such accounts. 5 Geo. 2. 
c. 30. 8.33. — 4. By 49 Geo, 5. c. 121 , s. 5. “ for the purpose of ascertaining in 
what manner the money which shall from time to time come to the hands of such as¬ 
signee or assignees has been employed, the commissioners shall in no case declare a di¬ 
vidend upon admission only of a certain sum in the hands of the assignees, but shall 
require such assignee or assignees to deliver upon oath a true statement in writing of 
all the sums of money received by such assignee or assignees, and when received by 
him or them respectively, and on what account, and how employed, and shall examine 
such statement and compare the receipts with the payments, and ascertain what ba¬ 
lances have been from time to time in the hands of such assignee or assignees respec¬ 
tively, and shall inquire for what reason any sum appearing to be in the bands of such 
^ignee or assignees ought to be retained, and thereupon shall declare a dividend on 
the remmning sum, specifying in their order the sum so allowed to be retained, and 
the grounds on which they may conceive it proper that the same should be retained. 
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(D The advantages of the bankrapt. — He shall have 
information how his estate is disposed. 

By the st. 13 El. 7. and 1 Jac. 15. the commissioners shall on the 

bankrupt’s 

and not divided amongst the creditors.’*—5. After the expiration of foitr months, 
and wiUiin twelve months from the time of issuing the commission, the assignees must 
cause at least twenty-one days notice to be given in the London Gazette, of the time 
and place of meeting, for the commissioners to make a dividend. And the meeting 
for the city of London, and all places within the hills of mortality, must be at Guilf 
hall. S Geo. 3. c. 30. s. 33. H Ves. 590.— 6. Second dividend to be made within 
eighteen months after issuing the commission. Stat. S Geo. 2. c. 30. s. 37. — 7. It is 
in the chancellor’s discretion to postpone the dividend; but he refused under the 
circumstanres. 1 Rose, 17. 17 Ves. 514. — 8. Not before the expiration of the 
four months. 1 Atk. 106. St. 1 Jac. l. c. 15. s. 4. 5 Geo. 2. c. 30. s. 33. — 9. If 

the assignees, after the expiration of four months, refuse to make a dividend, the lord 
chancellor will, upon petition, order them to attend the commissioners at a meeting 
appointed for that purpose, and direct them to declare a dividend, if, upon examining 
tne accounts, and the assignees upon oath, the^ find there is a sufficient fund. 1 Atk. 
91. — 10. Where it appears to the commissioners, that the directions of the act re* 
lating to making a dividend,, have not been complied with, they may cause due notice’ 
to be given in the London Gazette, and such other papers as they may think proper, 
of a time and place for the assignees to attend, to shew cause why a dividend has not 
been made agreeably to the directions of the act; and the commissioners may appoint 
a time and place when and where they will meet to make such dividend, and they must 
cause due notice to be given of such meeting. General Order, 8th March, 1794, — 
11. It seems, that the application to the lord chancellor to compel assignees to make 
a dividend, ought not to be made until an unsuccessful application has been made to 
the commis.sioners for that purpose under the General Order, sth March, 1794; or 
the assignees refuse to obey tlie commissioners’ order to make a dividend. — 12. The 
assignees cannot withhold a dividend declared. 1 Rose, 319.— 13. Though claimed 
by a third person, he not having petitioned within a reasonable time after claim. 

1 Mad. 603. —14. Assignees resisting payment of a dividend upon an objection to the 
debt, should petition to expunge the proof. 1 Rose, 319. — 15. Creditor petitioning' 
for payment of a dividend, it was ordered with interest and costs; assignees not being 
prepared to state their objection. 1 V.& B. 13. — 16. Formerly, after an order for 
a dividend was made by the commissioners, the creditor might obtain payment cither 
by petition to the lord <Aiancellor, or by bringing an action of assumpsit, l Atk. 90. 
Doiigl. 392. Co. Bt. Laws, S2l. 6 T. R. 548. — 17. Respecting the 'controul over 
the action for a dividend previous to st. 49 Geo. 3. c. 121. see 2 Sch. & Lef. 229. —^ 
— 18. But now, by st.49 Geo. 3. c. 121. s. 12. “ from and after the passing of this 
act, no action shall be brought any creditor or creditors who have proved or shall 
prove any debt under any commission of bankrupt, against the assignee or assignees 
of the estate of such bankrupt, for the amount of any dividend declared by the com* 
missioners under such commission; but in all cases in which the assignee or assignees 
of any bankrupt shall refuse or omit to pay any dividend declared under any com¬ 
mission of bankrupt, it shall be lawful fur the creditor or creditors entitled to the' 
same, to petition the lord chancellor, lord keeper, or lords commissioners for the cus¬ 
tody of the great seal, for payment thereof ; and it shall be lawful for the lord 
fchancellor, lord keeper, or lords commissioners for the custody of the great scaly 
on hearing such petition, not only to order the payment of such dividend, but 
also in all cases in which it shall appear to him or them that the justice of the 
case shall require it, to order payment of interest for the time that such dividend 
shall have been withheld, and of the costs of the application.” —19. By stat. 5 Geo. 2. 
c. 30. s. 37. within eighteen months next after the issuing of the commission, the as¬ 
signees must make a second dividend; and shall cause a notice to be inserted in the 
London Gazette, of the time and place the commissioners intend to meet to make a 
second dividend, and for the creditors who shall not before have proved their debts, 
to rome and prove the same; and at such meeting the assignees shall produce upon 
oath or affirmation ihw accounts of the bankrupt's estate; and what upon the ba^ 
lance thereof shall appear to be in their hauids, shall, by the like order of the com¬ 
missioners, 
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bankrupt’s request declare to him, how they have disposed his lands, 
goods, &c. and pay him the overplus (o), if any be. (_p) 

(D 33.) Shall not be arrested, when he attends the com¬ 
mission. 

So by the st. 5 Oeo. 24. it is declared, that the bankrupt going to, 
staying with, or coming from the commissioners on summons, is noC 
liable to an arrest for a debt, or on an escape warrsmt; but on shewing 
such sumnions, and proving it signed by the commissioners, and giving 
a copy of it, the officer shall tiischarge him, and pay him 5l. a dav” if he 
do not. ^ 

So by the st. 5 Geo. 2. 30. in coming to surrender, or after surren¬ 
der till the time allowed for finishing his examination, unless in prison 
before, (y) 

(D 34.) Shall 


wiissioner-s be forthwith tlividcd amongst such of the b.inkriipt’s creditors who shall 
have made due proof of their dcllts, in proportion to their several tlebts; which 
Kcond dividend shall be final, unless any suit at law or in equity shall be depend¬ 
ing, or any part of the estate standing out, that cimiiot be disposed of; or that the 
major part of the creditors shall not have agreed to lie duly sold; or unless some 
other or future estate or effects of the bankrupt shall afterwards conic to nr vest in 
the assignees; in which case the assignees shall, us soon as may be, convert such fn- 
ture or other estate and effects into money, and shall, within two months next after 
the same shall be converted into money, by the like order of the commissioners 
divide the same amongst such bankrupt's creditors who shall have made due proof of 
their debts under the commission. 

(o) Vide infra. (P). 

(p) 1. Inquiry concerning the management of his estate, will he refused to a bank¬ 
rupt, if he has no pecuniary interest therein. Ex-parle Harrison, i Buck, 246. — 2. To 
enable the banknipt to make a fiill and true discovery of his estate and effects, by 
sect. 5. of the stat. of Geo. 2 . he is at liberty, at all reasonable times before tiic expi¬ 
ration of the forty-two days, or the enlarged time, to in.spect his books, papers and 
writings, in the presence of the assignce.s, or some [icrson appointed by them; and to 
take with him, for his assistance, such persons as he shidl think fit, not exceeding two 
at any one time; and to make such extracts and copies as he shall think fit. — s. Bank¬ 
rupt may claim a list of debts proved, l I{ose,3.'5. 17 Vcs. 574.-4. The bankrupt’s 
right to inspect his books and the proceedings (and to retain wearing apparel,) does 
not depend upon his conduct or views, l Rose, 3.5. 17 Ves. 574. — 5 . Inspection of 

proceedings to bankrupt disputing commission, will be refused. 14 Vcs. 515 ._ 

fi. Bankrupt not permitted to falsity in master’s office accounts long settled by com¬ 
missioners, though palpable errors specifically pointed out by a short petition will be 
rectified. 6 Ves. 485.-7. Bankrupt will be restrained from repeated attempts to 
supersede his commission, amounting to vexation; a second action, however not 
considered vexatious. 1 V. & B. 506. 2 Rose, l. — 8. Injunction against a bank¬ 
rupt vexatiously disputing his commission. 17 Ves. jun. 393. — 9 . Neither at law 
nor in equity, is it competent to a bankrupt to impeach his commission, by proving a 
prior act of bankropt and petitioning creditor’s debt. 1 Taunt. 71. Nor for any person 
claiming under him. 9 East, 21 . 2 Smith, 448. 2 M. & S. 125 . Sec 14 Ves. 452 
—10. The appropriate mode for bankrupt to dispute his commission, is by action • 
and charging collusion between assignees and a debtor, by petition to remove tliem’ 

3 Mad. 158. 

(o) 1, The stat. 5 Geo. 2. c. 30. s. 5. expressly excepts the case where a 
bankrupt is in custody at the time of his surrender and submission to be 
examined. A principal being always considered as in the custody of his bail 
where a bankrupt was taken by bis bail while under examination, he was held 
not entitled to the privilege. 1 Atk. 238.-2. Bankrupt imprisoned, at date of 
protection, is not privileged from subsequent detainers. 1 Mer. 176. 2 Rose 343. 
— 3. Before the stat. 49 Geo. 3. c. 121. s. 14. where a creditor who had proved arl 
rested the bankrupt, the courts of common law would not interfere. 1 B. & P. 424. 

8 T. R. 364. — 4. And where a defendant at law, having Iain two mouths in prison* 
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(D 34.) Sliall be discliarged from other debts. 

And though, by the st. 13 El. 7. the creditors, not fully satisfied, 
might have a remedy for the residue of their debts against the bank¬ 
rupt, in like manner as they should have had before that act: and 
should be barred only of such part of their debts as should be satis¬ 
fied by order of the commissioners. 

Now by the .st. 4 Sc 5 Ann. 17. a bankrupt, who shall surrender him¬ 
self to the commissioners, and shall in all things conform to the direc- 


was made a bankrupt, and discharged under atupersedeas, the plaintiff not having pro¬ 
ceeded for two terms: the plaintiff then proved his debt under the commission, and 
before a dividend, took the bankrupt in execution in a fresh action: the bankrupt’s 
petition for an order on the plaintiff to release him was dismissed. 3 Ves. l. — 5. Till 
actual surrender, a bankrupt is protected during such time only ns it might be reason¬ 
able and convenient for him to come in and submit himself. Cowp. 1.56_6. One, 

who was a bankrupt, came from Holland with intent to surrender himself on the forty- 
second day; but hearing that the time was enlarged, resolved not to surrender until 
the enlarged day. In the mean time he was arrested, and held, that he was not pro¬ 
tected. Cowp. 1.56. — 7. Where a bankrupt, before he received a summons from the 
commissioners, delivered his keys and effects to the messenger, and promised to sub¬ 
mit to the directions of the act, and about an hour after he had been served with the 
commissioner’s summons to surrender, was arrested at his house on the first day ap- 

f minted for his surrender. Upon petition to the lord chancellor to be discharged, ms 
ordsbip considered what the bankrupt had done (and which was all that he could 
then do) was a compliance with the act, and that he ought to be discharged. But 
he dissuaded the bankrupt from suing the officer for the penalty, and the order was 
made by consent. Davies, 1 63, — 8. Bankrupt is exempt from arrest by surrender at 
a private meeting. 1 Rose, 46. 18 Ves. 1. — 9. The bankrupt’s protection from ar¬ 

rest continues for the period allowed for examination, or enlarged by commissioners. 
3 V. & B. 23. 1 B. & P. 130, accord. 1.5 Ves. 1. 1 Buck. go. dub.-—10. A bank¬ 

rupt atteruling a dividend meeting, several years after his last examination, is privileged 
from arrest. 3 Esp. 117. — 11. The bankrupt’s exemption from arrest extends to all 
inodes of arrest for debt, whether in law or equity. 1 Sch. & Lcf. 169.— 1*. And to 
those who have become creditors as well since as before the bankruptcy. 5 T. R. 209. 
— 13. The bankrupt’s exemption from arrest extends to a crown extent, during actual 
attendance upon commissioners, but not during intervals of adjournment. 1 Rose, 278. 
2 V. & B.391. 2 Rose, 22 .—14. Illegality of bankrupt’s arrest vitiates detainers, though 
lodged previously. 1 Rose, 260; see 17 Ves. .334.—15. A bankrupt attending under 
and by virtue of the authority of the commissioners, is protected, though without any 
regular summons. 8 T. R. 534. — 16. Banknipt’s lost examination having been ad¬ 
journed sine die, he is protected from arr^t in voluntary attendance to be examined, 
given at a meeting for a different and distinct purpose. 1 Rose, 260. — 17. Necessary 
deviations by the way to surrender, are justifiable, li Ves. 556. i.5 Ves. 116.— 
18. The court will not discharge a bankrupt on common bail, where the commission 
appears to be grossly fraudulent. ^2Blk. 725.— 19. Bankrupt having esca])cd from 
prison, is not privileged from recaption upon return from surrendering, under an order 
enlarging the time. 14 Ves. 36.— SO. Where a bankrupt, applying to be discharged 
out of the custody of a shcriffj is unable to bear the cxpcncc of being brought up by 
.habeas corpus, the court will dispense with it, and grant a rule wisi for his disch.vge. 
1 T.R. 369. — 21. Motion to discharge bankrupt from arrest, is the sippropriato 
course, and time to answer affidavits refused. 1 V. & B. 316. —■ 22. Petition not 
motion is the form of obtaining bankrupt’s discharge, when arrested upon return from 
surrendering at a private meeting. 1 Rose, 230. — 23. Order for bankrupt’s discharge, 
arrested during prolonged period for surrender, must be upon plnintifl) not jailor. 
IS Ves. 1. — 24. Order for bankrupt's discharge immediately, by the party in the first 
Instance, if disobeyed, to be extended to the officer, with costs, l V. & B, 516. —r 
25. Certificated bankrupt not discharged without time given to plaintiff to shew that 
certificate was fraudulently obtained. 1 Buck, 5. — 26. Application lies, if necessary, 
for process against the officer for a contempt. 1 Atk. 5.5. 7Ves.312.—27. And it seems 
that person undertaking to indemnify the officer, will be guilty of a contempt. 7 Ves. 
312 . 8 Ves. 104. 
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tions of that act, {viz. as to the discovery of his effects, or being appre¬ 
hended within thirty days after notice of the commission Im at his 
usual abode, and published in the Gazette, by a warrant from a judge 
or justice of peace, shall then conform, &c.) shall be discharged from 
all debts by him owing at the time when he became bankrupt. So by 
the st. 5 Geo. 24. 

And by the st. S Geo. 24. he shall not be arrested for debt, or upon 
an escape warrant, if he attends the commissioners, or in going to, or 
from them, but on shewing to the officer the commissioners summons, 
shall be discharged, on pain of 5l. per diem to the bankrupt’s own use. 

By the st. 7 Geo. 2. 31. the bankrupt shall be discharged from all 
bon^, notes, securities, &c. payable at a future day, as if the money 
had been due and payable before he became bankrupt, (r) 

But 


Cr) 1. No debt can be barred by the certificate, unless contracted with certainty 
before the bankruptcy, &c. 5 Wils. 13.—2. For debts proveable under the corai 
mission, and debts to be discharged by the certificate, arc convertible terms. 1 Atk, 
119. 2 B. & P. 1. — 3. A certificate discharges a bankrupt from a debt accruing be¬ 
fore the commission, though judgment thereon be not obtained until after certificate 
allowed. Cowp. 25. — 4. Though a bond fo secure an annuity is discharged by the 
certificate, yet acovenant in respect of subsequent breaches is not. 10 Ves. 351. See 
stat. 49 Geo. 3. supra. — 5. Grantor of annuity becomes bankrupt. The annuity is 
eet aside for a defect in the memorial, after he has obtained his certificate. This is a 
bar to an action by the grantee to recover back the consideration. 6 Esp. 98. 

6. Certificate discharges attachment against, executor for nonpayment of money. 
Cooper, 198. — 7. If A., at the instance of a trader, accepts a bill payable to his order, 
not naving any effects of the trader in his hands, and the trader becomes bankrupt 
before the bill is due, and A. pays it when due to an indorsee, the certificate is no 
dneharge. Dougl. 166. — B. If A. gave his promissory note to a trader, and also an 
ordnance debenture as a collateral security, and the trader pledge the debenture, and 
the note being indorsed by him, is paid by A. when due, and afterwards the trader be¬ 
comes u bankrupt, and then A. redeems the debenture, and brings an action against 
the bankrupt for what he pays for such redemption, the bankrupt’s certificate may be 
pleaded in bar to the action. Dougl. 167.— 9. The payee of a bill, for the drawer’s 
accommodation, gets it discounted, and hands over the money to the drawer. Before 
the bill falls due, the drawer becomes bankrupt, and obtains his certificate. The bill 
is dishonoured when due, the payee refunds, and sues the drawer, llie certificate it 
no bar. 1 H. Blk. 640. — lO. A cognovit, unlike a warrant to confess judgment, is not 
discharged by bankruptcy and certificate. 2 Taunt. 68. —11. If the cause of action 
arbes before bankruptcy, interest and costs accrued since arc likewise discharged. 
Cowp. 138.—12. The bankrupt is discharged from the costs when discharged from 
the debt. 2 N. R. 190; but sec ibid. 191, n. 11 Ves. 646.—13. Costs in the action 
bear relation to tbe original debt, and arc reckoned parcel of it; if, therefore, the debt 
b discharged by the debtor having become a certificated bankrupt, so arc the costs. 
Costs in error have the same relation as costs in the action; hence, where defendant 
became bankrupt pending an action of debt, in which judgment was afterwards obtained 
against him, and having obtained bis certificate, brought a writ of error on the judg¬ 
ment, which non-prossed; held, that his certificate discharged him from the costs of 
the non-pros awarded against him. 3 M. & S. .326. — 14, A bankrupt’s certificate 
does not discharge him from a debt due to the crown; for the statutes of bankrupts do 
not bind the crown. Bunb. 202. l Atk. 262.— 15. Where a plaintiff has the option 
of declaring, as fora sum ccrt!un,or for unliquidated damages; for example, for money 
had and recrived, or in trover; and elects the latter, the defendant’s certificate is not 
a bar. 6 T.R. 695. — 16. Pica of certificate allowed, bill being considered as in lieii 
of assumpsit; by which, or by suit for a tort, plaintiff had a remedy. 3 Mad. 51.— 
17. The certificate of a bankrupt discharges him from all debts, whether joint or sepa' 
rate ; because, by tbe act of parliament, the bankrupt, upon making a full discovei^ 
and obtaining his certificate, h to be discharged of all nis debts; and the debts he owes 
jointly with another are equally his debts, as what he owes on his separate account. 
3 P. Wms. 35. Ibid. 33. 1 Atk, 67. 2 Stra. 1157. Day, 431. Htg, ss). —18. A. 
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But by the st. 10 Ann. 15. the discharge of a bankrupt from his debt 
shall not be construed to release any other person, who was partner in 
trade, or jointly bound, or liable to the same debt with the bankrupt. 

So, if the bankrupt does not plead his discharge, but suffers 
judgment against him for a debt before his bankruptcy, he shall not be 
aided by an audita querela, nor in equity. R. 2 Ver. 697. 

So, if he be taken in execution during the time that his certificate is 
depending before the judges, he shall not be aided upon motion, with¬ 
out an audita querela. 2 Ver. 697. 

gave to B. a warrant to confess judgment, then took the benefit of an insolvent act, 
then became bankrupt and obtained his certificate; B. entered up u general judgment, 
and sued out a sci.fa. No dividend had been made. The court refused to interfere. 
3 B. &P. 185. ~ 19. Previous to the late statute a tenant was liable for the breach of 
an express covenant running with the land, notwithstanding his bankruptcy before it 
was broken. 4T. R. 94. — 2o. So bankruptcy was no pica in bar to covenant fur 
rent accrued since the bankruptcy. 1 H. B. 43.'5.—'21. But bankruptcy was .a bar to 
debt for rent accrued since the bankruptcy, l H. B. 437, n. 8 East, 314.—22. Nor 
did the bankruptcy of a tenant occupying under a simple agreement, discharge him 
from assumpsit for future arrears of rent. 8 East, 311. — 23. But now, by stat. 49 
Geo.5. c. 121. s. 19. where the bankrupt “shall be entitled to any lease, or agree* 
ment for a lease, and the assignees shall accept the same and the benefit there¬ 
from, as part of the bankrupt's estate and cfiects, the Imnkrupt shall not be, 
or be deemed to be, liable to pay the rent accruing due afier such acceptance 
of the same, as aforesaid, nnd after such acceptance the bankrupt shall not be 
Jiablc to be in any manner sued in respect or by reason of any subsequent non- 
observance or non-performance of the conditions, covenants or agreements therein 
contained: provided, that in all such cases as afbrcsaid, it shall be lawful fur the 
lessor, or person iigreeing to make such lease, his heirs, executors, administrators or 
assigns, if the assignees shall decline, upon their being required so to do, to determine 
whether they will or will not so accept such lease or agreement for a lease, to apply 
by petition to the lord chancellor, lord keeper or lords commissioners of the great 
seat, praying that they may either so accept tlm same, or deliver up the lease or agree¬ 
ment for the lease, and the possession of the premises demised or intended to be de¬ 
mised; who shall thereupon make such order as in all the circumstances of the case 
shall seem meet and just, and which shall be binding upon ail parties.” — 24. The 
certificate does not discharge a bankrupt assignee of a lease from a collateral cove¬ 
nant not running with the land. 4 Burr. 2439. — 25. Where a defendant was in ex¬ 
ecution at the suit of the pliuntifi^ and a commission of bankrupt issued against him, 
and he was declared a bankrupt, and soon after, in order to regam his liberty, he gave 
the plaintiff a bond and warrant of attorney to confess judgment for the old debt, and 
the defendant afterwards obtained his certificate under the commission; tlie certifi¬ 
cate was held to be no bar to the plaintiff’s recovering; for it was a new debt arising 
upon a new consideration, because the bond and warrant of attorney were given in 
order to procure the defendant’s liberty, and the old debt was thereby extinguished. 

1 T. R. 715. — 26. School-money, payable half-yearly, is not a debt until the expira¬ 
tion of the half-year; and if the parent become bankrupt before the quarter-day, 
though after the child is gone home for the holidays, the debt is not barred by a cer¬ 
tificate. 5 Esp. 78. — 27. English certificate disenarges Scotch debts. 1 Rose, 462. 
—• 28. Endish certificate discharges debts contracted here by consignment from a re¬ 
sident in Demarara, plaintiff having notice of commission, l Buck. 57. — 29. It 
has not been decided whether a certificate under a commission in England will bar a 
debt contracted in the West Indies before the bankruptcy. But an opinion given by 
lord Talbot, as counsel, has been cited as an authority, that it would not be a bar to 
an action; as the laws of England made since Barbadoes and the other plantations 
were settled, did not extend to them, unless they were expressly named. Bca. Lex 
Mer. 543. Davis. Bt. Laws, 439— 30. And it seems that the extent of the discharge 
as to the person and effects, will depend upon the law of the country where the cer¬ 
tificate is obtained, l Atk.255.—31. As to demand of surety bmng barred by cer* 
tificate previous to st. 49 Geo. 3. c. 121. see Dick. 487. — 32. A promise to pay a 
weekly sum for the support of an ill^timate child, is not barred by certificate, ex¬ 
cept as to the arrears due at the time of the bankruptcy, i Camp. 428. 
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So by the st. 5 Geo. 2. 30. if (s) the creditors be not paid in the 
])ound, he shall afterwards be liable to the creditors, except as to his 
body, tools of his trade, household goods and furniture, and apparel of 
himself, wife, and clnldrcn. 

(D 35.) And shall plead it generally, (u) 

And by the st. 4 & 5 Ann. 17. if the bankrupt shall be afterwards (x) 
arrested (i/) or impleaded, tor a debt due before he became bankrupt, he 
shall be discharged on common bail, and may plead in general, that the 
cause of such action did accrue before he became bankrupt, and may 
give the act and special matter in evidence, and the plaintid' being non¬ 
suit, or having a verdict or judgment against him, shall pay costs. — 
But this act expired 26th June 1716. 

So 


(t) 1. A deed of composition, embracing in its terms all the creditors, though all do 
not come in under it, will restrain the effect of a subsequent certificate. 1 M. ^ S. iSif. 
— 2. If a trader in partnership compounds with a particular class of creditors, thus, 
with his joint, in exclusion of his separate creditors, it is not a composition which will 
afterwards restrain the benefit of his certificate as a bankrupt. 1 5 East, 619. — 
3. Though a prior commission has been superseded by consent, a certificate under a 
second bankruptcy, does not protect future effects, unless the bankrupt pay fifteen 
shillings in the pound under the second commission. Dougl. <16. — 4. That a certift- 
cate under a second commission may operate as a bar, the estate must actually have 
produced fifteen shillings in the pound. 16 East, 225. 1 B. & P. 467. 

(^) The right against bankrupt’s future effects can only be enforced by action; not 
by seizure of assignees, under the second commission. 19 Ves. 291. 

(m) Vide infra. (I.) 

(jr) 1. Assumpsit lies by creditor against bankrupt upon a new promise. i Atk. 255, 
iAtk.67. Peake, 68. 2H. B. 116. Cowp. 544. i Esp. 280. Dougl. 192 . iT. R. 7 . 

4 Burr. 2482. 1 T. R. 559. — 2 . A promise of payment made by a bankrupt to a 
creditor, before he has obtained his certificate, is sufficient to revive the debt. 

5 Esp. 736. —3. To bind a.t)ankrupt by a new promise to pay subsequent to his bank¬ 
ruptcy, it must be a precise and positive promise, and not given in general terms, that 
he would pay every body 20*. in the pound. 5 Esp. 198. — 4. A general assertion, by 
a certificated bankrupt, that he will pay every one 20 *. in the pound, is not sufficient 
to revive a debt. 5 Esp. 1 98. — 5. An admission of the (lelit is not sufficient. 
1 Stark. 370. — 6. If a bankrupt pays interest upon a bond proveablc under the com¬ 
mission, after having obtained nis certificate, it will be an admission by him that the 
principal was then due, and he might be liable as on a new contract. Dougl. 182.— 
7. Wf lere a bankrupt, after having obtained his certificate, said, “ the plaintiff shall be 
no loser; but that he would pay when he was able;” two judges, against one, held the 
promise conditional, and that the plaintiff must prove his ability. 2 H. B. 116.— 
S. A bankrupt, after a commission of bankruptcy sued out, may, in consideration of a 
debt due before the bankruptcy, and for which the creditor agrees to accept no dividend 
or benefit under the commission, make such creditor a satisfaction for part, or the 
whole of his debt, by a new agreement. Cowp. 544. — 9 , If a certificated bankrupt 
is sued for an old debt, contended to have been revived by a new promise, the court 
will discharge him upon common bail. 2 Burr. 736. 

(«) 1. By stat. 5 Geo. 2. c. .30. s. 7. if any bankrupt after the allowance of his certificate,, 
shail be arrested for any debt due before ho became bankrupt, he shall be dischai^ed 
upon common bail. — 2. By sect. 13. of the suae act, if any bankrupt, after his certi¬ 
ficate shall have been allowed and confirmed according to the directions of the act, 
shall be taken in execution, or detained in prison on account of any debt due or owing 
before he became bankrupt, by reason that judgment was obtained before his certificate 
was allowed and confirms, it shall be law^^for any one or more of the judges of the 
court wherein judgment has been so obtainetl, on the bankrupt’s producing his certifi¬ 
cate, allowed and confirmed, to order any sherifi^&c. who hath the bankrupt in custody 
virtue of any such execution, to discharge him out of custody on such execution, 
without payment of any fee or reward. 2 U. Blac. 1. 2 Bos. & Pull. 390 . — 3 . If a 
bankrupt obtained his cerdficate pending an action to which he had given bail, formerly, 
the method was, for the bail to surrender the defendant, and then for him to apply to 
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So by the st. 3 Geo. 12. this extends to bankrupts against whom a 
commission issued on or before 26th June 1716, who had discovered 
tlieir effects, &c. or should do so before 2Sth December next ensuing. 
So by the st. 5 Geo. 24). for seven years longer.-—And by the st. 3 
Geo. 2. 30. for three years longer. 

if there be a joint commission against A. and B. and the one be sued 
by a separate crctlitor, he shall plcatl generally, &c.; lor after distribu¬ 
tion of the joint stock to the joint creditors, the share of each out of 
the residue shall be to the separate creditors. Semb. F, g. 283. 

But a bankrupt cannot plead the general issue. 

So it is not sufficient to say, that he became bankrupt, and tlic cause 
of action accrued before, without saying, quod vi^ore statiUi he pleaite 
this; for the statute does not enable him to plead the general issue, but 
to plead generally, that the cause of action accrued before the bank¬ 
ruptcy; and therefore he ought to shew, that he pleads this by force of 
the statute. 11. in C. B. Pas. 10 Ann. inter Fyson and 
(Reported Comyns’s Rep. 20.5.) 

So he .shall not be discharged from a bond made before his bank¬ 
ruptcy, to pay to his wife, if she survive, 4 00/. in two months after his 
death; for it was not due before. R. inter Sparks and Tully in B. R- 
and afterwards in error, Trin. 3 Geo. 2. (Reported 2d Ld. Ray. 154)6. 
1570.) 

So the bail of a bankrupt shall not be discharged, R. 2 Mod. Ca# 
34)8. 


be discharged, upon an itfiEidavIt, stating the fact of his having become a bankrupt since 
the cause of action arose, and obtained a ccrtiiicatc; but of late, where a bankrupt is 
clearly entitled to his discharge, the court, to avoid circuity, have ordered an exotieretur 
to be entered on the bail-piece, without the form of a regular surrender of the bank¬ 
rupt by his bail. Cowp. 82.3. — 4. Where a bankrupt was surrendered in iKscharge of 
his bail after judgment, on account of a debt proveabic under the commission, and his 
certificate was afterwards allowed, the court ordered him to he discharged. Barnes, 368. 
— 5. A certificated bankrupt, arrested on a cafiiax utlagalum, by a creditor who has 
received dividends under the commission, must appear, and put in and perfect bail, 
before he can apply for relief. 14 East, S.'SC. — e. A second commission against an 
uncertificated bankrupt is void; and therefore a certificate obtained under it, will not 
entitle the bankrupt to be discharged under the stat. 5 Geo. 2 .; and upon a motion 
made by a bankrupt’s bail to enter an exmicretur on the bail-piece, the court refused 
the motion; for the bail can never be in a better situation than the principal. Cowp. 823. 
*— 7. Where a debt was contracted abroad to a person residing here, and the debtor 
obtained his certificate abroad, the court would not decide the effect of it upon mo¬ 
tion. 8 T. K. 609. — 8. A motion to discharge a defendant out of custody, on the 
ground of bankruptcy and certificate in Ireland, must be on affidavit of the effect of 
the certificate by the laws of Ireland. I Anst. 80.— 9. The court will not discharge 
a certificated bankrupt, for a demand accrued before the bankruptcy, where it appears 
that his certificate has been obtained by fraud. 2 11. B. l. — lo. That the validity of 
the certificate is meant to be disputed, is an answer to an application to di.sch»rgc a 
certificated bankrupt out of custody. 2 B. & P. 590. — 11. And where a debt was 
upon a bill of exchange, in which the bankrupt described himself ns of a place where 
he had never lived, and the plaintiff* never heard of the commission until after he had 
commenced his action, the court refused to discharge the bankrupt. 2 Black. 72.5. 
— 12 . Where execution is taken out against the goods of a bankrupt before, and 
executed after allowance of certificate, the court will intcrjwse in a summary way. 
1 B. & P. 427. accord. 1 T. It. 361’, contra. 
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(D 36.) Shall liavc a share of the neat produce. 

So by the si. 1& 5 Ami. ]?. a bankrupt stirrenclcriiig and conform¬ 
ing to the said act, shall have {z) 5l. per cent, paid him by the assignee* 
out of the neat product of tlie estate received on such discovery, so a» 
such sum amount not in the whole to above 200/. — So by the fet. 5 
Geo. 21'. and 5 Oeo. 2. iiO. 

And so as the creditors of the bankrupt be paid 8s. in the pound at 
least above all charges; for in such case he sliall be allowed only what 
the assignees, or the major jiart of the coimnissioiiers, think fit. 

And though this statute expired 2()th June 1710, by the st. 3 Geo. 
12. it was extended to all bankru])ls against whom a ctanmission issued 
on or before 2(}tli June 1716, who shall discover elfects, &c. befoje 
2Sth December then next. 

By the St. 5 Geo. 2. 30. if the creditors arc not paid I0.s-. in the pound, 
the bankrupt shall be allowed only what the assignees and commissioners 
think fit, not exceeding 3/. per cent. 

If [laitl ris. (Uf. ill the pound, tlieii 7/. 105. per cent, so as it amount 
not to above 2.50/.; if jiaid 15s. in the pound, then 10/. per cent, so as 
it exceed not 300/. 

(D 37*) But the bankrupt shall have no advantage; unless he 
lias his certificate allowed. 

But by the st. 4 & .5 Ann. 17. a bankrupt sluill not have the benefit of 
that act, unless («) a major part of the commissioners, by writing under 


(■:) I. Unless a liankriipt obtains his certificate before a dividend is declared, he 
cannot sue his assignees for his allowance under stat. 5 (Ico. 2. c. 30. s. 7. his estate 
having paid lOr. in the [louiul. 6 T. li. .148. — 2. Until a filial dividend is made, a 
bankrupt is not entitled to liis allowance. 1 Atk. 208. — 3. And even after a final 
dividend, unless a bankrupt has obtained his certificate previous thereto, he is not en¬ 
titled to an allowance. — 4. If the bankrupt becomes cntitlcil to hjjj allowance, it is a 
vested interest in him, and trnnsniissible to his representatives. 1 Atk. 208. Ibid. 
20*>. — J). ft seems that creditors upon debts carrying interest, who have been paid 
their full debts, arc not entitled to interest so as to diminish the bankrupt’s allowance. 
1 Vos. jim. 1.32. S. C. .3 Bro. 79. I Atk. 75. — C. A bankrupt cannot sue his assignees 
for hib allowance, after they have distributed all the effects, l Esp, 396. — 7.’’A bank¬ 
rupt is entitled to a niaintenauec out of bis effects, in those cases only where it is 
given to him by statute; not therefore during the period of his cxamuiation. 1 T. II 
157. — 8. Upon a second bankruptcy, no allowance to the bankrupt; the estate 
not paying 1.5*. in the pound. 6 Ves. 238.—9. Order, as of course, that allow- 
iincc under the first commission, shall be paid to assignees under the second. 
Cox, 213. 

(a) 1. If a trader in Ireland becomes a bankrupt, and obtains his certificate it will 
operate as a discharge in an action brought here uimn a debt arising in Ireland; and 
Lord Mansfield said, “ It is a general principle, that where there is a discharge by the 
law of one country, it will be a discharge in another. That he remembered a case in 
chancery of a ccssiu bonorum in Holland, which is held a discharge in that country, 
and it had the same effect here.” Co. Bt. Laws, 499. — 2. Assumpsit against the 
drawer of a bill of exchange, drawn in America on a merchant in London, protested 
for non-aeccptance; plea of bankruptcy, certificate and dischaigc thereby, in America. 
Held, that the parties being resident in America at the making of the bill, this is a 
good discharge hcre^ if it is so in America, for the contract declared upon arises 
solely in America. The engagement of the drawer is, that he will pay in America, if 
the bill is not accepted in London, l Smith, 351. 5 East, 124.—3. A certificate in 
Ireland, or a foreign country, will not discharge n debt contracted here. 3 H. B. 553. 
1 East, 6. 
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tlieir hands and seals, certify (i) the lord chiiiicellor, that the l.nnknipt 
hath niiulc full discovery of his etiects, aiitl in all (hiliffs conl'onued u> 
the directions of the art, and that they sec no reason to doubt the 
truth of it; and unless sucli eertificale be conlirined by the lord chan¬ 
cellor, or two jtid^es to wlioin he shall refer it, before whom the creditors 
majibe heard agaitisl the makinj.; or coidirniation of the certificate. 

Nor by tlic st. B Ann. 2'2. unless tlio allowance to the bankriijit and 
the certificate lie signed by lour parts in five in number and value of the 
creditors, who have proved their debts. — ISo by the st. 5 Geo. 21. ami 
S Geo. 2. .'lU. of creditors for 20/. {c) 

And 


[b) 1. CommihsiontTs discrrlion in rciiition t'» tlic cortific.atc will not be (’ontrollcd. 

I Atk. 82. 11 Ves. -117. l.> Vos. 181. 1.7 Ves. r.JG.— -‘2. The eliaucelior has no 

power to coinpel them to hii;n it. IlVcs. 117. l~ Ves. 182. 1.7 Ves. 1 2G. 7 East, 
92. —Nor will a maiidamuH lie to them to si;'n it. 7 East, 91. .3 Smilli, 115. 

II Ves. 4‘2S. — '1. If, however, there lias been no wilful coiieealiiiciit, they arc in 

conscience bound to .si^n, without reftard toeonduet under the coininission. ih Ves. 
342. 1 V. & B. 4.5. — .5. On the ecrlificate hein^ sent luck to let in otlicr creditors, 

coinmis-sioners arc not lioiind by original certifieatc, hut iimy exercise anew their judi¬ 
cial discretion 1.5 Ves. 12fi. 

(c) 1. By stat. .5 Oeo. 2. c-.'jO. s. 10. the eommissioners imist, in writing under their 
liands and seals, certlly to the lord chancellor, that the linnkriipt has made a full dis¬ 
covery of his estate and effects, and in all things conformed himself acconling to tlie 
tlirections of the statutes relating to lmiikrii[)ts, ami tliat tlierc docs not appear to them 
to be any nxison to doubt in the truth of such discovery, or that the same is not a 
full discovery of all such liaiikrupt’s estate and effects; and the coimnissionors arc also 
to certify tliat four parts in five in number and value of the creditors, who shall he 
creditors for not less than 20/. respectively, have signcil and eonscntcil to tlic cei tifi- 
oate. But the coininisioners arc not to certify the same, till they have proof by afli- 
ilavit or affirmation in writing, of such creditors, or of the persons respectively autho¬ 
rized by tliiin for that purpose, having signed the certificate; and of the power and 
uuthoi'ity by which any pc’i son is authorizctl by any creditor to sign the ciTtificate.— 
2. By tlic .5 Geo 2. c. .30. s. 10. it is directed that four-fifths in nnmhcr and value of 
the creditors of the tiankrnpt, for not less than 20/. rc.spcctivcly, r.ml who sliall Jiavc 
duly ))rovcd their ilehts under the eonimission, or some other person by them duly 
authorized, shall sign the certificate. But by stat. 49 Geo. .3. c. 121. s. I.**, it is cn- 
actcil, that “ in all eases of commissions of bankrupt heretofore issued, and in which 
the bankrupts have not obtained tlicir cerlificate.s, and in all cases in whicli commis¬ 
sions of bankrupt shall hereafter be sued fortii, tlie signature and consent of three 
parts in five in iiuniher and \alue of the creditors of the bankrupt or hanknriits who 
sliall be creditors for not less tliaii 20/. respectively, and who sliail have duly proved 
their debts under the cuinniission, or some olher person by tiiern duly aiithorizcdl 
thereto, to the idluwance, and ccrtificati’, and discharge of the bankrupt or bankrupts, 
shall be, to all intents and purposes, as available for the benefit of the bankrupt or 
baiikrniits as before the passing of this act, the signature and consent of four parts in 
five ill imiiilier and value of such persons would have been available; and such signa¬ 
ture and consent of three parts in five in uundier and value of such persons, shall be 
sufficient to authorize all acts to be dune by the lord chancellor, lord kccjicr, and lords 
couiinissioncrs of the great seal, and the cuuiinissiunui's in such commissions of bank¬ 
rupt, and all others, for the benefit of the bankrupt or bankrupts, which under any 
prior act or acts of parliament would have been authorized by the signature and con¬ 
sent of four parts in five in number and value of such persons.”—5. Proof aspetition- 
ing creditor, is not sufficient to entitle the party to sign the ccrtilicate. Von, 398.—4. See 
the general order of the 8th August 1809, as to the form of a creditor’s signature to a cer¬ 
tificate. — 7. One partner may sign for the firm, even after dk’SoIntion of tlie partimrship, 
lliose,2. 17Ves.62. — 6. One trustee cannot sign for all. 2Uose,‘J24.— 7. Where 
any creditor or creditors of a bankrupt reside in foreign jiarts, the letter of attorney 
of such creditor, attested by a notary public in the usual form, is sufficient evidence of 
the power and authority by which any person thereby authorized shall sign any bank¬ 
rupt’s certificate. 24 Geo. 2. c. 57. s. lO. — 8. A creditor, being the c.xcciitor of a 
creditor, can sign but once. 1 Kosc, 66. i Atk. 34, — y. If a kaikriipi becomes the 
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executor <(f n creditor who was entitled to sign the certificate, he may in tliat ea]Mcity 
sign his own certificate. Green, BGO.— 9. Signature by creditor of certificate, is ab¬ 
solutely in his discretion. .'3 V. & H. 107. Dougl. ‘ 216 . —10. The certificate cannot 
be signed before the passing of the last examination. 1 Rose, 170; viile ll Ves. 4‘24. 
—11. It is very doiibtfnl,whether a signature previous to the last examination, is such as 
the act of parliament intended. I’er I.d. Eldon, in 11 Vw.4‘.>4.— 12. Of certifying to 
commissioners the period of sigiiaturc. General order of Sth August 1809. l<i Ves. .'IIS. 

1 Rose, .7.— 17. 'I'he signature iiud scaling of the certificate by the commissioners, is to 
be attested in writing upon sueli certificate by tlic solicitor to the commission, or some 
clerk of the solicitor, or by the messenger to the eominissoii, or by some clerk of the 
commissioners respectively; and in order to avoid frauds upon the commissioners, 
with respect to the certificate, a list is to be made and kept by the commissioners, or 
one of them, of all creditors above 20/. who shall from time to time prove their 
deb^, and of the amount of their respective debts, which list is from time to time to 
be made up ami signed by three of the cuiiimissiuiicrs. General order, 8th August 
1809. — 14. Riitiknijit imist inukooath that the certificate and consent of the creditors 
were fairly obtained. Stat. 5 G. 2. c, 70. s. 10.— 15. Signing the certifirale docs not 
release the estate of the Imnkriipt’s deceased partner. 1 Mcr. .57i). — 1 (i. Inconsistency 
of statement appearing upon bankrupt’s examination, is a groniid for staying the cer- 
tificatc. 17 Ves. 117. — j 7. Certificate obtained by mtmey, tlimigli without the liank- 
rupt’s privity, will be stayed, to Ves. 759. — 18. Where the as.sigiietn were the bank¬ 
rupt’s near relations, and the certificate was signed within three months after the issu¬ 
ing of the coinmission ; upon petition by a creditor to jirove liis debt, to slay the bank¬ 
rupt’s certificate, and for liberty to assent or dissent thereto ; the eeitificate was stayed. 

1 Atk. 84. — I'l. Where a bankrimt was a trader In Ireland, and his certificate was 
signed ill less tii-.ni tliree niontlis after the cominissiun issued, and it appeared upon liis 
examination, that the greatest part of iiis books were llicn in Ireland; and it might be 
presumed, that there were large debts standing out against him then*, the lord elmii- 
ccllor stayed the allowance of the certificate, to give such ereilitors an opportunity of 
proving their debts, and opposing the certificate. 1 Atk. 82. But after a full time 
has been allowed for iiu^uiry, and fur ireditors coming from Ireland or sending affida¬ 
vits over, tlic certificate will be allowed. I'or “ I cannot lock nj) certificates for ever, 
and deprive a man of his liberty, wliicli the law has given him.” Per Lord Hard- 
wicke.— 21). If the nature of the case appears to rc(]nire, that the allowance of 
the certificate should lie suspended, the lord ehunecllur will postpone the allow¬ 
ance. As where a certificate was signed on the very day the hankrnfit finished 
his liist examination, and within six weeks from the time of issuing, the com- 
mission; and the prineipal creilitors lived at Gnerusey, and had not been aide 
to inquire into tlie bankrupt’s coiuliicl, or to prove their di;bts. 1 Atk. 84. — 
31. Certifieate stayed, that creilitor, whose del*t would turn it, might assent or 
dissent. 2 Rose, 421. — 22. If alter a certificate ha.s been signed by ereditors 
sufficient in number ami value, and the signature ami consent have been certified by 
the commissioners, new crcditur.s prove tlicir debts: they will not be entitled to stay 
the allowance of the certificate, unless upon petition they can shew that such certi¬ 
ficate was Iraudulently obtained. 1 Atk. 77. — 27. Certificate will not be stayed njion 
the mere suspicion that it was obtained by money, unsupported by affidavit, and 
denied by bankrupt. 17 Ves. 62. — 24. Certificate will not be stayed upon the 
charge of gaming, where the affidavits are in direct opposition. I V. & B. 197. — 
25. Certificate will be stayed upon the ground of coiieoalmeiU of property posi¬ 
tively established. Secii.f, upon petition foiindetl upon information and belief. 
1 Rose, 184. l,*! Ves. 740. — 26. Certificate will he stayed upon the ground of ailinis- 
«on, by bankrupt, of fictitious proof. IjRose, .350, 2 Rose, 71. 3 V. & B. 142.— 
27. But certificate will not be stayed npou the ground of [icnnission by assignees 
to the bankrupt’s continuing trade as liefore. 1 Rose, 95. — 28. Certificate will not 
be stayed upon the ground of bankrupt having retained money as assignee under 
onotlicr commission. 1 Rose, 97. — 29. (Jertificate will not be stayed upon the 
ground of alteration therein vitiating the stamp. 1 Rose, 141. — 50. Certificate will 
hot be stayed upon a formal objection to a proof, 1 Rose, 66. — 31. Certificate 
will not be stayed upon a legal objection, unless it clearly appear. 1 Rose, . 351 .— 
52. Certificate will not be stayed, that one claiming a right to stop in tmnti/u, might, 
if hi.s action failed, prove. 6 Ves. 615. — .33. Certificate will not be staved upon 
the ground that petition to supersede it is pending. 2 Rose, 61,—54, Certificate 
will not be stayed ujion tlic ground that question of sequestration against bankrupt 
is pending in Scotland. 2 Rose, 255. — 55. Certificate under separate commission 
wilt not be stayed upon the ground that joint commission is sued out. 1 V. & B. 308. 
—5G. Certificate will not be stayed from neglect of conunissioners to certify a former 
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And a bond or agi'eemont by tlie bankrupt, or any otlier, &c. to itiduce 
cre<litor to consent to such allowance or certificate, shall be void. — 
fSo by the st. 5 Geo. 21. and 5 Geo. 2. .'iO. (d) 

The certificate of the coniinissioiicrs ought regularly to mention, that 
the,party became bankrujit since the st. 1 & 5 Ajin. 17. commenced, viz. 
Eince the 24<th June 1706. 1 Sal. 111. 

And if the certificate be silent, and proof is made that hcAvas a bank* 
nipt before, the certificate shall be disallowed! 11.1 Sal. 111. (e) 

If the chancellor refers the certificate to the judges, they may exa¬ 
mine witnesses upon it viva voce. II. 1 Sal. 112. 

And make out summons for the witnesses. R. I Sal. 112. 

And they oughc to examine the witnesses viva voce^ if there arc such. 
1 Sal. 112. 

If there are not, they may inform themselves by affidavits filed in 
chancery, and sw'orn belbre a master extraordinary. 1 Sal. 112. 

Or by affidavits before themselves. 1 Sal. 112. {f) 

(D38.)If 


bankruptcy. 1 Rose, 60 .—.37. Certificate will not be slnycil from the Innkrupt 
being uncertificated under a former commission, l Rose, 2S.‘!. — ."s. Keeping a 
lottery office is no ground for opposing the certificate. Nor is tlio obtaining of goods 
under false pretences. Co. Rt. Laws, 463. — 3 . 9 . If a certificate is signed by a creditor 
who is not entitled to prove, the certificate will be sent back. As where a creditor 
who proved upon a judgment to indcinnify, but was not dnn)i)iried, and signed the cct- 
tificatc; it was held tiiat lie was not entitled, and the certificate was sent biick. Co. 
Bt. Laws, 462. — 40. Qittere, Whether the certificate can be sent back, upon the 
point, whether u full discovery has been made. 17 Vos. 117. — 41. After the certi¬ 
ficate is signed by the commissioners, it must be allowed and confirmed by the lord 
chancellor, lord keeper, or commissioners for the custody of the great seal for the 
time being; or by two of the justices of the courts of king’s bench, common pleas, 
or barons of the exchequer, to whom it shall be referred by the great seal. When 
the certificate is laid before the great seal for allowance, the affidavit or affirmation 
of the creditor signing, together with any warrant or authority to sign, must also be 
laid before it; and before its allowance tlic bankrupt must make oath, or being a 
quaker, affirm in writing, that the certificate and consent of the creditors were 
obtained fairly and without fraud. 5 Geo. s. c. 30. s. 10. — 42. The bankrupt’s 
certificate, until allowed, operates nothing. 2 Blk. 811. — 43. All certificates formerly 
were referred to the judges, but the groat seal finding it inconvenient, has taken the 
cognizance of it. — 44. Allowance of a joint certificate as a separate one, upon the 
death of one partner. loVes. Si. — 45. If all the requisites have been complied 
with, previous to laying a certificate before the lord chancellor for his allowance, it 
may be allowed by the lord chancellor after the death of the bankrupt. 1 Atk. 77. 
— 46. Certificate obtained by fraud will be revoked. 2 Rose, 186. 19Ves. 260.— 
47. Certificate obtained by imposition practised upon^eat seal, will be recalled, if 
third persons, subsequently dealing upon faith thereof will not be prejudiced; to 
ascertain which, inquiry was directed. 1 B. & B. 321. — 48. When the commissioners 
have signed the certificate, notice must be given in the London Gazette, that the same 
will be allowed by the lord chancellor, unless cause is shewn to the contrary on or 
before a particular day, which is always twenty-one days from the notice in the Ga¬ 
zette. Cooke, 463. 

(d) Vide infra (N). 

(c) A certificate under a second commission against an uncertificated bankrupt 
seems to be a nullity. 1 Atk. 251. 

(/) 1. The bankrupt is not compellable to execute a power, l Rose, 40. 17 Ves. 
.388. 1 Rose, 270. 17 Ves. 460. — 2, The bankrupt is not compellable to execute an 

assignment of debts abroad. Cox, 398.—3. The bankrupt is not compellable to join 
in conveying. Cooper, 134. — 4. The bankrupt is compellable, though after tlie last 
examination, to deliver papers and to give his attendance before commissioncrik 
i Rose, 202. — 5. A bankrupt, after his surrender, is required to attend the assignees 
upon every reasonable notice in writing for that purpose given by such assignees, or 
icQ for him at his bouse or place of abode, in order to assist such assignees in making 
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(D 38.) If he have oxtnivnj^ant portions to his chil- 

then, or lost at j)hiy. 

So by tlu! ht. 4< & /j Anil. 17. .a bankrupt shall not have benefit of tlie 
act, who hath on the marriage of any of his chilih eii given above 104)11.; 
unlc.ss he make it appear !u* was worth, above tlie sum so given, snllkicnt 
to satisly all his creditors their full debts. 8o by liic st. (leo. ‘21. 

Or who hath lost Ji/. in one day, or 100/. in the whole, in 12 
ntoiilhs preceding his bankniptey, in play.at caixls, dice, tables, tennis, 
bowts, shovel-board, cock-ligbling, racing, dog-malches, or other pas¬ 
times or games, or in bearing p.ii l of stakes, or Ixjttiug oil the side of 
such as did play.—8o by the st. o (leo. 21, fj') 

When 


out din iicc.innt> of liis rstito and odecis, aiul ii to be at lil.eity to inspect Iiis bookf, 
papers, anil \vritiii>»-,, in the pnseiicc of Iiis a-.si,ipu'(;s, ami to take eojiies or extracts 
thcrelruiii Jurin^ tlio -IJ ila^s, or the cnlar'iai time for tinishiii}; his eMiiiiiiiation. 
Stat. 'i (it'd. e. c. ."0. s. 'I. — fl. Where the assignee of a bankrupt "ave notice to 

the bankrupt to altcml liiin, in order to oxjilain several matters relatin:' to his estate, 
after th'e 'le dais expired, ami heforo llic eertificate was signed, and tlie bankrupt re¬ 
fused to attend upon any otiicr terms llian signing his certiftcate; I.ord Hardwicke 
bank lie would euiii]jcl him to attend, if the assignees would iinderl.ike that he slionltl 
not be arrested liy iiuy of the creditors wlio sought relief under the eonirnission. 

1 Atk. I ts.— 7. liaiiki'iipt to iittend tlie nssigiiees alter obtaining his cirtilicate, and 
be allowed gy. (,■(/. a day during sncli attendance. Sta'. 5 Geo.'J. e ."O, s. — 
fi. l)aiikrii|)t to deliver up Iiis books upon oalli. Stat. e Geo. 'J. c. r.o. s. l . I. 

{/) 1. By stat. 5 Goo. ‘J. c.30. if tbe bankrupt’s eertificate lias iieen obtaineil unfairly 
and by fraud, or if any eoneealment li.ns been made by the bankrupt to tiie value of 
ten pounds, the ecrtifieate will be of no avail. —‘J. Or if within one tear before he 
liecame bankrupt, be has lost the sum of loo/, by one or more contracts for the pur¬ 
chase, sale, rcfu''al, or delivery of any stock of any eompain or corporation, or any 
parts or shares of any goveriimciil or public funds or sciniitics, wlicrc every such 
contract was not to be pei-rormed within one week from tl’.c time of the making such 
contract, or where the stock or otln r thing so booglit or sold, was not aetnaily trans¬ 
ferred or delivered in piirsiiaiiec of sneli coiilraet. — r>. By slat, a i Gto. .t. c. .»7. s. 9. 
if any persons shall framhileiillyswearordepose, or being of tlie jicople called ijuakcrs 
iiiFirni, before the luajur part of the commissioners named in any commi-sioii ol bank¬ 
ruptcy, or by aflidavir or alHniintion exhibited to them, that a sum of money is due to 
him or her iVoin any bankrupt or bankrii|)ts, which shall in fact not be really and truly 
so due or owing; and shall, in respect of such hetitious and pretended debts, sign his 
or hereuiiscnt to the ecrtifie.ite for such bankrupt’s discharge from Ins debts; in every 
such case, unless sneii bankrupt shall, before such time as the major part of the said 
commissioners shall have signed such certificate, by,writing by him to be signed and dc- 
liveied to one or more of the said coimnissioners, or to one or more of the assignees 
of his estate and effects under such commissioners, disclose the said fraud, and object 
to the reality of such debt, such ccrliffeate shall be null and void to all intents and 
purposes, and such bankrupt shall not in that case he entitleil to be discharged from 
Iiis debts, or to have or receive any of the benefits or allowances given or allowed to 
bankrupts.-1. A signature obtained for money, though without the bankrupt^ pri¬ 

vity', avoids the certificate. 1 B. & P. •>.'>, — B. If some of the bankrupt’s creditors 
are induced by money to sign the certificate, though the bankrupt docs not know of 
it at the time of tludr signing, nor even when he makes the necessary affidavit, in 
order to obtain its allowance; yet if he knows it before actual allowance, the certifi¬ 
cate is void. Dough 528. — c. Where any one creditor receives a collateral consi¬ 
deration for signing the certificate, the certificate is void, if the signatures preceding 
Ills own arc not siifticicnt to carry the certificate. 15 East, 218.— 7. If money is 
given williont the bankrupt’s privity, to induce creditors lo sign, in order to deprive 
iiini of the clFect of his eertificate, and sufficient in nninber and value have signed, 
exclusive of those who Itave taken money, the certificate is valid. Dough 2."0. — 
h. Where Imiikrupt had given looo/. to his niece upon her marriage. Lord Ilard- 
;.\ickc held, that tlie clause in the act being penal, it ought to be construed strictly, 
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When a banki upt shall be aided ui equity, and when not, vide in 
Chancery, (2 L 1, 2.) 

(D 31}.) How a coinniissioncr, See. may plead. 

By the st. 1 Jac. 15. in trespass or other suit against a cojuinissioner, 
or other having authority^ by a coniniission of bankrujitey, ho may plead, 
not guilty, or justily that he actetl by authority of the acts against 
bankrupts, without shewing the commission or other civciimslancej to 
which the paintilf may reply, deson tort^ See. and the special inatterjjy^ay 
be given in evidence. 

So by tlic St. 4 & 5 Ann. 17. any person sued by action, intbrmation, 
&c. for ayy thing done in prosecution of the said act, may plead llwj 
general issue, and givtJ tlic special matter in evidence. 

(D 4*0.) Expcnccs of tlm commission. 

By the st. i & 5 Ann. 17. no monies shall be ])aid or allowed out of 
Uic estate of the bankrupt (g) for cxpcnces of eating or drinking of tlm 
commissioners, or any others, at any of their meetings, See. — So by 
the st. 5 Oeo. 21<. 

And by the st. 5 Geo. 24. no commissioners shall take ab<jve 205. 
foi* any meeting, or for executing any deed, or above 10.v. for any war¬ 
rant of seizure or distribution, (k) 

(D il.) When 


and confined to the children of a bankrupt, l Atk. 86. — 0. Insuring in the lottery 
is not such a ^luiiiiif; as to invalidate the certificate. 1 II. B, ua. — in. If upon the 
plea of Inuikriiptcy and certificate, any tliiiv.^ is allcficd which may induce the court 
to suppose, the certificate to be invalid, the court will direct an issue. Don*;!, HI6. 

2 Eos. & Pull. 427. — n. Where assi^jnees brought an action against the plaintiifi on 
account of some transactions with the bankrupt, and the plaiiitiif' filed his bill lor a 
discovery, wliether the creditors had not signed the hnnkriipt’s certificate, upon his 
agreeing to give evidence for tlicin upon the action; and the defendants deiiuirrcd; 
the court allowed the demurrer, and said, “ if you mean to impute suborualion of 
perjury, you cannot expect an answer; if, on the other hand, what is charged was 
merely a mode of getting over a technical objection tp evidence, by removing the in¬ 
terest of the bankrupt, the signing his certificate, and getting a release from him, is a 
common and by no means an improper transaction; in which case the discovery is 
immaterial.” 2 Anst. 504. — 12. JEitbet of the certificate in favour of third persons, 
tliough avoided, see 4 Vcs. 40. n. ■— 1.5. Evidence may be given to defeat the certifi¬ 
cate, though it may indirectly have the cffcctof impeaching the commission. 4 Esp. 45. 

— 14. Where a certificate was signed in consequence of money given to a creditor by 

a friend of the bankrupt, but without his consent or knowledge, the lord chancellor, 
upon the application and affidavit of the bankrupt, ordered the certificate to be can- 
ocilcd, that he might nrocurc a new certificate sufficiently signed, without the signature 
of the creditor who nad received the money. 4 Mon. Bt. Laws, App. 5C. ; and see 
1 Bos. & Pull. 95. t 

(g) 1. Bankrupt is chargeable with costs in case of fraud and misconduct. 5 V. & 
B. 40. — 2. Bankrupt is chargeable with costs upon presenting a third petition, after 
two similar ones dismissed. 2 Ves. 40. But order restraining the presenting of any 
mure, refused. Ibid. 

(A) 1. The general rule is, that the petitioning creditor, not the solicitor he em¬ 
ploys, is liable to the messenger. 2 M. & S. 438. — 2. lie too is solely liable. 
1 Stark. 578. — 5. An exception to this rule occurs where the .solicitor agrees to work 
the cummission for a gross sum ; when having received sufficient to cover the mes¬ 
senger’s demand he is liable to him as for money had and received. 2 hL & S. 433. 

— 4. Assignees give directions to the attorney originally employed, to sue out the 
commission, pointing out the steps he is to take in the business. l!hey are personally 

M 4 liable 
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(D 41.) When the commission may be superseded. 

If tlie commission of bankruptcy takes effect, and- all the creditors 
who appear have a satisfaction, the chancellor by tliciv assent may su¬ 
persede (?) it. 2 Ca. Ch. Dub. Sh. 200. 

liable for his bill, as upon an urit^inal retainer, l Stark. 278. — 5. 'J’lic provisions ot 
5 Geo. 2. c. 30,31. 43. apply only to the allowance to be made out of the bankrupt’s 
estates, and do not affect the conmion law liability of the assignees. Holt, 378 
—46. Costs subsequent to the choice of assignees!, to be taxed by a master. 
St. 5 Geo. 2. c. 30. s. 4.5. — 7. Clhanccllor may order allowances, made by 
coramijibiuners for expcnces of commission, to l»e taxed by a master. Cooke, 11. 

— 8. Where the assignees continue the attorney employed by the petitioning 

creditor, the iUtorney is bound to apply money, received from the assignees, in 
lujuidation, in the first instance, of his claims against the petitioning creditor. 15 
liast, 248. — 9. Of ailjusting the c(|nitablc rights between the attorney to the coin- 
mission and the bankrupt. Sec l Buck. 24. .37. — lo. The attorns is responsible for 
commissioners’ tees. 2 Rose, .342. 1 Mad. 56. — 11. The joint fund is not charge¬ 

able with the cxpcnccs of the attorney, incurred by conducting examinations, &c. be¬ 
fore commissioners, for joint creditors under a separate commission, l Rose, 303.— 

12. A solicitor may sue an assignee for business done under the commission, although 

his bill has uot been taxed by a master under stat. 5 Geo. 2, c. .30. s. 45. 1 Stark. 

278. 

(t) 1. A coinmissioH supersedeablc and one superseded, distinguished. 1 V. & B. 41. 

— 2. The vice-chancellor has jurisdiction to grunt a supersedeas. 2 Rose, 102.235, n. 

— 3. With one exception, a supersedeas is discretional; name]}’, in the case provided 

for by stat. 5 Geo. .3. c. .30. s. 24. 1 Rose, 380. 1 V. & B. 40. 19 Vcs. 201.—4. The 
validity, of a commission, at law, is not the criterion oi siqycrsudeas. 1 V. k B. 54.— 
6. A commission may be supported on an act of bankruptcy, intelligence of which 
could not have reached London on the day the comniission issued. Stark. 507, — 
G. Supersedeas, from the probability that the party is not within the bankrupt laws, 
refused, in the case of a scrivener. ‘ 2 Rose, 59. — 7. Commission is not avoided by 
fi prior act of bankriijitcy, previous to petitioning creditor’s debt, if he had not notice 
when the debt was contracted. Stat. 46 Geo. 3. c. 135. s. 5. — 8. Nor even then 
without proof that a petitioning creditor’s debt then existed, 1 Taunt. 71. — 9. And 
with respect to the bankrupt, he cannot impeach it even then. 2 Rose, 8, 15 Vcs. 6. 
468 —10. Supersedeas, from the act of bankruptcy not sufficiently appearing, and 
from a farther affidavit ordered, not being satisfactory, l Rose, 49. —11. Supersedeas, 
from describing n feme covert, solo trader, as a widow, refused. 1 Atk. 206.—12. Sit- 
perspdeas will be granted if there is not a good petitioning creditor's debt. 1 Atk. 146. 
1 Str. 65.3. 2 Str. 899. 1 P. Wins, 259, Mosely, 37. Vide 1 Rose, 141. — 

13. Supersedeas, from not inserting barristers in country commissions. 1 Rose, 58. 

— 14. Supeviedetts, as being the commission of the bankrupt, even though the act of 
bankruptcy was not concerted. 1 Rose, 399.—15. Supersedeas, as having been 
issued at his instigation, refused. 1 Buck, 249. — 16. Formerly, fraud to warrant a 
mpersedeas, wiis presumed from a delay of six months. 1 V. & B, 41. — 17. But it is 
not presumable from debts being proved by relations. 1 V. & B. 45.— 18. Super- 
sedeas, as concerted, even though carried on dona fide. 1 Rose, 87. — 19. And even 
though it be for the benefit of creditors. 1 Buck, 257. — 20. Supersedeas as concerted 
will be with co.sts. l Mad. 250. — 21. Of solicitor and petitioning creditor. 1 Buck, 
77 . — 22. Suspicion Uiat comniission is concerted, is not a sufficient ground for a super¬ 
sedeas. 16 Ves. 161.—23. Those who arc privy to a concerted act of bankruptcy, 
cannot take advantage of it; those, therefore, who are privy to a depd, whereby a 
trader assigns all his effects. 2 T. R. 594, n. (aj. Ibid, 595, (b), — 24. Secus, those 
pot privy. 16 Ves, 14.5, —25. Supersedeas, as issued to work a dissolution of part- 

‘ncrsnip. 1 Rose, 151. —26, Supersedeas, as issued to force a compromise. 2 Rose, 
203. — 27. Supersedeas, os issued to determine a lease. 2 Rose, 484, — 28. Super¬ 
sedeas, as issued to defeat an execution, will be refused. 14 Vcs. 209 . 11 Ves. 541. 

1 V. & B.45. 1 B. & P. 369.-t- 29 . Supersedeas to protect the bankrupt from pro- 
jiecution, will be granted where the neglecting to surrender has been through ignorance, 
accident, or mistake. 1 Atk. 222. 1 Rose, 55. 18 Ves. 18. — 30 . A commission 
taken out fraudulently or vexatiously is supersedcable. 1 Atk. 21 8. 13 Ves, 62. 
tif. 14 Ves, 209.—<91. And, at all events, it will not, where oppressive, be aided. 
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but its validity will be strictly scrutinized. 1 Rose, 147. —32. Supertedtai, from the 
act of bankruptcy being stale and notorious, the creditor interested, and the debt dis- 
puted. 4 Ves. 168. — .jS. iSupermlcas, upon the ground that part of Ae property 
will cover all demands. 1 V. &B. 211. — 34. Supersedeas, from commission bring 
too distant Iroiii creditors, refused. 2 Mad. 141. — .".5. upon consent o'f 

petitioning creditor. 1 V & B. .348. — 36. The bankrupt’s paying, satisfying, or se¬ 
curing petitioning,creditor’s debt, whereby be has privately more in the pound for it, 
than other creditors have fortheir debts, renders the coraniission siipersccleable. Stat! 

5 Geo. 2. c. 30. a. 24. — 37. But supersedats upon this ground will not be granted to 
the bankrupt. 15Ves. 464.; but see 1 Mont. 65. — 38. A’l/pcMcrfm*, without leave 
by the creditor, upon receiving his debt, improper; and he will be ordered to refund^ 

1 Ves.jnn. 157.— .32. Commission is supcrsedcablc at any time after the first meeting 

upon consent of all who have proved. 16 Ves. 416. — 40. Order relative to super^ 
fcdcttf, with consent. 21 st Aug. 1818. 5 Mad. 392. 1 Buck. 281. — 4], Toan ami¬ 
cable supersedeas, consent of all is requisite. Vide 2 Ves. 40. 8 Ves. 5 . 3 . 3 . 19 Ves. 
204. — 42. And supersedeas upon certificate of those who have proved will be stayed) 
that one who requested them not to certify may prove. 1 Atk. 134. — 43 . A com¬ 
mission upon a trading during coverture will be superseded. 2 Bro. 26.5. — 44 . So 
upon a trading during infancy. 14 Ves. 603. 1 Atk. 146. — 45. Supersedeas from 
infancy refused, under circumstances. 16 Ves. 265. — 46. A commission invalid may 
be supported upon any other act. 1 Buck. 233. — 47. Thus, a commission invtdid 
from the act being concerted. 7 Ves. 50.3. 16 Ves. 148. 1 V. & B. S2. — 43 . Though 
subsequent to the affidavit of belief", 1 V. & B. 56.—49. General order of 28th Jan. 
1793, res|)cctiug supersedeas from delay. 2 Ves. 190, Supra, Div. 13. 2 P. Wms. 
S45. 2 Rose, 451. — 50. Construction of the order. Cooper, 227. — 51 . Upon 
supersedeas for this cause, the bond will not be assigned. 1 Ruse, 454. — 52 . Super¬ 
sedeas after acquiescence, if considerable, will be refused, without a trial at law. 
15 Ves. 464. — 55. Supersedeas, eveft after certificate, will be granted, but only 
for fraud, unless the invalidity is apparent upon llie proceedings, l Buck, 75 
Co.v, 2'.’7.— 54. Supersedeas upon an objection to the trading, and that debtors 
upon that ground refused to pay, refused. 2 Rose, 324.— 5.5. And it will be re¬ 
fused upon a stale application. 14 Ves. 602. l Buck, 68.— 56. A com¬ 
mission, otherwise superscdcable, upheld in favour of purchasers. 10 Ves. 104. 
— 57. Bankrupt in a situation to try, will be left to his action, and conditioned 
as to the time of trial. 1 Buck, 220 . — SS Strictly, a second commission against 
au uncertificated bankrupt is void. 15 Ves. 114. 1 V. & B. CO. 3 V. & B. 99 . 15 Ves. 
539. Cowp. 82.3. Cooke, 9. — 59. But for this the first must be a coiiiniission in 
Jegal operation. 1 Rose, 134.— 60. Tt is, however, in this, as in all other cnse.s, dis¬ 
cretional with the chancellor to supersede it or not. 16 Ves. 472. 15 Ves. 539._ 

Cl. And the rule is, to support that commission which will do the most justice, and 
supersede the other. 1 V. & B. 163. 3 V. & B. 97. — 62. Supersedeas ot a commis¬ 
sion against an uncertificated bankrupt, refused with costs, he having Jong been per¬ 
mitted to trade. 16 Ves. 16. — 63. So, likewise, where tlic creditors under the first 

had signeil the certificate, and long acquiesced under the second. 1 Atk. 252 ._ 

€4. Where a runiniission is sued against an uncertificated bankrupt, who had long 
been permitted to trade, if the assignees under the second, ofier to pay the creditors 
under the first, 20s. in the pound, and all the costs, the first will instantly be sus¬ 
pended. 2 Ves. 67. — 65. A separate commission never opened does'not invalidate a 
bubsequent joint one. 2 Rose, 432. — 66. And in practice, joint commissions are taltfn 
out after the parties have been declared bankrupts under separate commissions, 
Cooke, 9. — 67. A third commission is valid, notwithstanding the second has not 
paid 15s. in the pound. 2 Rose, 172. — 68. A separate, though prior, will be super- 
faeded in favour of a joint commission, unless there is a sufficient reason to the con¬ 
trary. 2 Rose, 26. Cox, 397. 1 V.&B. 163. 16 Ves. 236. — 69l That a separate 
creditor to a great amount will thereby be prevented voting in the choice of assignees, 
is not a sufficient reason against it. 2 Rose, 26. — 70. But length of time, and certi¬ 
ficate obtained under a separate commission, is. 1 Rose, 89. 17 Ves. 40.3. — 71 . As 
is likewise the circumstance of the bankrupt’s having committed felony by not sur¬ 
rendering under a separate commission. 2 Rose, .378. — 72. Supersedeas of a sepa¬ 
rate in favour of a joint commission, will be refused, where the joint cannot be sustained. 
1 Mad. 72.— 73. Upon superseding a separate in favour of a subsequent joint commisl 
sion, taken out by joint and several creditors, the petitioning creditor under the former 
will have his costs, if acting bonajide ; and all his rights as a joint and several creditor, 
to prove and elect between joint and separate estates, will be secured to him. 1 V. & 
B. 60. — 74. Joint commission superseded upon petition of assignees under separate 
commission, from infancy of one partner. Ves. 601. — 75. Supersedeas of a joint, 
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issued pantUng a sq)3ratc commission in Ireland, refused. 2 Hose, 164. 3 V.& B. 94 . 
— 76. Supersedeas of a commission issued pending an analagous proceeding abroad, 
refused. 3 V. & B. 97. — 77. Sealing the commission is a preliminary to a superset 
deas, 2 V. & B. 2.5.5. — 78. Adjudication of bankruptcy, a preliminary to a superse¬ 
deas. 1 Rose, ISO. —79. Surrender, a preliminary to a supersedeas. 8 Ves. 328. 
11 Ves. 409. 17 Ves. 48. 1 Mad. 72. — 79. But dispensed with, under circuni* 

stances. 1 Rose, 228. — SO. Bankrupt may petition for a supersctlens whilst urder 
commitment. 1 Rose, 60.^ 18 Ves. 289. accord. 17 Ves. 47. contra. — 81. The 
plaintiff in an action in which his attorney, the bankrupt, had been attached for not 
putting in bail pm^uant to his undertaking, has a sufEcient interest to petition for a 
supersedeas. Cox, ■425. — 82. A creditor by proving is not Incapacitated from peti¬ 
tioning for a supersedeas. 2 Rose, 61. — 83. One who has neither proved nor sworn 
to a debt in support of his petition, is. 2 Mad. 281. — 84. A creditor, privy to a 
composition with the petitioning creditor, may nevertheless petition upon that ground. 

1 Buck, 19.— 85. Upon a supersedeas for an informality in relation to petitioning 
creditor’s debt, witli no doubt as to the bankruptcy, the costs of the supersedeas only 
will be allowed. Secus, had the bankruptcy not been so clear. 1 Atk. loo.— 
86. Upon a bankruptcy, before hearing, the assignees must present a suiiplemcntal 
petition. 1 Buck, 99. — 87. A bankrupt presents a petition to supersede his commis¬ 
sion, and then dies before the last meeting of the commissioners, without having sur¬ 
rendered himself. The petition is revived by bis personal representative; the com¬ 
mission ordered to be superseded, l Buck. 235. — 88. Upon the bankrupt petition¬ 
ing for a supersedeas upon an aifidavit denying an act of bankruptcy; thuugli there 
be no counter afEdavit, or notice that proceedings would be produced, the court will 
inspect them, to sec if there is an act. 1 Mad. 624. — 89\ PetiUon to supersede a com¬ 
mission of bankruptcy, and stay the certificate, dismissed for want of proof of collusion; 
but, in a su-spicious case, without costs. 1 V. & B. 45.— 90. Supersedeas upon a gene¬ 
ral denial of bankrupt, refused; it should be specific to the facts charged, l Atk. 210. 
-—91. Petition for a supersedeas made before any meeting, upon afSilavit ilcnying the 
essentials of bankruptcy, refused; as likewise an issue. 7 Ves. 405. — 92. If ft aj)- 
peur by the petition of a creditor to supersede a commission, that an action is com¬ 
menced to try its validity, the court will not supersede the commission till the event 
of the trial is known. 1 Buck, 2.30. — 93. Where a bankrupt has, in an action 
against his assignees, established that there was no act of bankruptcy, the court will 
not, unless under very special circumstances, delay superseding the commission 
till after another trial. It is not a suiEcient ground that tlie assignees have evi¬ 
dence to support the commission, which they were prevented from producing by 
surprise. 1 Rose, 51. — 94. If a commission is taken out upon an m t proved, 
at the trial of an issue, to have been concerted with the petitioning creditor 
and the solicitor, the court will supersede it, and will not direct another issue to try 
the validity of the commission, with liberty to jirovc other acts, l Buck, 77— 
95. Supersedeas, with leave to sue out another commission, refused, where the com¬ 
mission had been kept unexecuted pending an arrangement for a composition; and 
petition was for leave to proceed, or to supersede, &e. 1 Rose, 332. -~ 96. Proceed¬ 

ings under a commission superseded, made uvailnblc under another, in a case where 
two commissions had issued. 17 Ves. 212 . — 97. An order for a supersedeas has no 
operation. 6 Ves. 434.— 98. The tffoct of a supersedeas is, that all falls with it 
1 V. & B. 66. — 99. Hence it divests the estates from the assignees, l Buck, 262, n. 
—100. A creditor, by proving, does not even facie admit the validity of the 

commission; much less does he estop himself disputing it. 16 East,.191. l N. R. 263. 

1 Esp. 108. —101. But the petitioning creditor is pledged to its valitlity, even where, 
when sued by the assignees, it is apparent that his debt is nut of the requisite amount. 

1 Moore, 300. — 102 . And an assignee who has proved, and to whom it is, in equity, 
put to admit the commission or not, by disputing it sacrifices his proof, l Rose, 393. 
— 103. Acquiescence for seven years; ejectment by bankrupt,instigated by petitioning 
and another creditor, for premises sold under the commission, restrained. 1 Buck, 90. 
—104. Although the requisites to sustain the coimnission appear on the proceedings 
to be established, yet if the court be satisfied, on affidavit of their insufficiency, it will 
supersede the commission without an issue. 2 Rose, 234. 235. —105. Though the 
petitioning creditor desires an issue or an action. 1 Mad. 67. — 106 . Hence, where 
the commission is plainly fraudulent or vexatious, it will, upon bankrupt’s petition, be 
supersede instantcr, or sent back to commissioners to consider if, upon the evidence, 
they can declare him a bankrupt. 1 Atk. 193.; otherwise it will Be sent to an issue. 

1 Atk. 21 — 107 . Especially if the bankrupt is abroad. 1 Atk. 193 , — 108 . And' 
where he had surrendered and acquiesced, for ayeiir and a half; chancellor refusing 
an issue, left him to his action. 1 Atk. 102. —109. Affidavits that merely state 

.hearsay 
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TKoiigh it Imj within four months, and there are other creditors who 
would aiterwards appear. Scinb. 2 Ca. Ch. 144?. 191. 

So, it’ tlu' creditoi’s who petition pray that it be supcrscdc<l, it shall 
be .superseded within tlte four months, thou/'h there arc other creditors 
who afterwards pray a counuission. ll. 1 Ver. 208. 

Thoiigli the creditors, who hiul petitioned, compound with the heir, 
the bankrupt liimself bein^ ilea<l. 1 Ver. 209. 

So the counuission abates by the death of the king. 2 Ca. Ch. 192. 

So, if all the commissioners die, except two, where the counuission 
is tf) three t)r more, tliere shall be a new commission. 

But if a supersedeas be granted by surprise, it may be discharged. 
R. 2Cu. Cha. 144. 


hearsay and belief as to a coininission being concerted, are not alone sufficient to in¬ 
duce the court to direct an issue; but if tlicy are corroborated by circSimstanccs of 
suspicion attending tite case, an issue will be dirccteil. 1 Buck, 247. —110. Issue 
directed, in preference to leaving the bankrupt to bis action, when the coniniissioners 
have not had the circninstanccs of trading, &c. fully before them. The proceedings in 
the mean time suspended, ujioii the doubt as to the bankruptcy. 1 Rose, 57.3.— 

111. A separate coininission of bankni])t issued against A., who was one of three 
partners, under which he olitained his certificate. A joint commission aftei^vards issued 
against tlic three. On an ap[)lieation to supersede the sc[)nratc eomniission, and an 
allegation that the certifientu was not fairly obtaineiJ, tiic court will direct an inquiry 
into the circumstances under which the certificate was obtained. Cox, 195.— 

112. AV’licre tlic court directs an action to be brought to try the bankruptcy, it suspends, 
in the mean time, the proceedings under tlic commission ; but if the action establishes 
the bankruptcy, it will not, without special ground, allow a longer suspension; nor is 
it a suflicicnt ground, that the bankrupt is about to bring another action, and therein 
to put bis objection to the commission upon the record, in order to carry it, by writ 
of error, to the house of lords. 2 Hose, 1. — 115. Upon an order to proceed upon 
two issues to try the validity of the commission, the plaintiff to give notice in writing 
to the bankrupt of the acts intended to be relied on at the trial. Held, that the peti¬ 
tioner ill liis notice must specify the acts relied on, the times when they were committed, 
and the witnesses who will be called to prove them. 1 Buck, 157.— 114. Payment 
to creditors under the eomniission, a ground for staying it, if funds proposed arc fully 
and immediately applicable. 2 Hose, l. — 11.5. Separate commission impounded, sales 
having taken place. 1 Rose, 416. —116. Coniiiiissiun not o[)cncd refused to be stayed 
upon the allegation of no petitioning creditor’s debt. 17 Vcs. 512. — 117. Proceed¬ 
ings in actions disputing its validity regulated. 2 Rose, 540.—118. The management 
of a suit disputing the validity of the commission, was given to the petitioning creditor; 
witli iiidcmiiification to tlic assignee. 2 Ruse, 6. —119. Upon death of bankrupt, be¬ 
fore adjiulication of bankruptcy, the commission cannot proceed. 2 V. & B. 29.— 
120. 5Vcws,if commissioners have dealt in it previous to the death. Stat, 1 Jac. 1. 
c. 1.5. s. 17. —121. The having surrendercil before, is not essential. 15 Ves. 494.— 
122. Commissions not to abate by the death of the king. Stat. 5 Geo. 2. c. so. s. 44. 
—125. The commissioners may proceed under the commission, when the bankrupt, 
by fraud, makes himself accountant to the king. Stat. 21 Jac. 1. c. 19. s. 10.— 
124. Delaying the execution of the commission, with a view to anotlicr arrangement, 
is an abuse. 6 Vcs. 434. — 125. Upon a malicious commission the remedies are, an 
order by chancellor of a specific sum by way of damages. 1 Atk. 144. 7 T. R. 300. 

— 126. All assignment of the bond. Ibid.—il27. Or an action upon the case. 

2 Wils. 14.5. 5 Burr. 1418. 1 Blk. 427. 8 Rep. 121. 14 Ves. 600. 11 Ves. 415.— 

128. Upon a supersedeas the attorney is not chargeable with costs, unless guilty of an 
abuse amounting to contempt; which charge having denied, creditor was left to his 
action. 13 Ves. 67. — 129. Or unless the commission is fraudulent. 14 Ves. 209. 

— 130. He is chargeable with costs for obtaining docket by a false description, con¬ 
trary to Lord Rosslyn’s order relative to inserting barristei's in country commissions. 
13 Ves. 62.— 131. He is cbargeablc with messenger’s fees, and the costs of a suit 
brought against him for acting under the commission, where the petitioning creditor 
had absconded. 12 Ves. .349.—132. Renewed commission on the petition of a 
creditor, the bankrupt, the commissioners and the assignees being dead. 1 Buck, 134. 

— 133. The commissioners under a renewed commission, proceed from that stage 
wliich was left incomplete by the former. Cooke, 12. 


So 
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So, if the commission abate, or be superseded to the prejudice of any 
creditors, a new commission may be granted. R. 2 Ca. Ch. 193. 

If a new commission be granted, tlie new commissioners shall pro¬ 
ceed where the old ended. 2 Ca. Ch. 193. (k) 


{A-) The following additional divisions may be subjoined: 

(E) Evidence, p. 172. 

{F) Jurindiction. p. 174. 

(G) Parlnert. p. 174. 

(H) Petition, p. 180. 

(I) Actions and Pleadings arising out of or connected wUh bankrt^tcy..p. 184, 

(K) Proceedings, p. 186. 

(L) Documents, p. 187. 

(M) Sale. p.\B7. 

(N) Void Transactions, p. 188. 

(O) Wyie and Children, p. 192. 

(P) Surplus, p. 196. 

(Q) Messenger, p. 197. 

(R) Reference to Master, p. 197, 

fS) Issues, p. 197. 

(T) Statutes, p. 197. 

(U) Miscellaneous. p.\^9. 

(E) Evidence, {vide supra.) 

1. In ail action by the assignees, it is necessary to prove the bankrupt to be a tra¬ 
der, the act of bankruptey, the petitioning creditor’s debt, the commission, the assign¬ 
ment, and profierty in the bankrupt. Bull. N. P. 57. — 2. It has been ruled at nisi 
ptius, on tile trial of a plea of bankruptcy, that upon the production of the certificate, 
the time of the bankruptcy is presumptively proved to be on the day of the date of 
Che commission, as it appears in the certificate. And that the time of the act of 
bankruptcy is presumptively proved, by the act of bankruptcy upon which the com- 
misidon issued, as it appeared upon the production of the proceedings on the trial. 
5Esp. Cas. 90. — 3. The commission is proved by its production, with the petition 
upon which it was granted. B. N. P. 37. S Taunt. 89. — 4. A bankrupt cannot 
dispute the validity of the commission under which he has obtained his certificate; as 
against himself, therefore, its validity is established by producing the commission 
itself, and the proceedings under it, and proof of his submission. S T. li. 6.75. — 
5. The assignment is established by its production, and proof of its execution by the 
commission. B. N. P. 41.—6. An assignment is, by the practice of the K. B., 
admitted without proof, unless particular reasons oppose. 5 Taunt. 89.— 7. Upon 
an issue on a plea of payment of a debt on bond, at the suit of the assignees of the 
obligee, the assignment is admitted. 1 Stark. 76. — 8. Certificate may be entered of 
record, and the record given in evidence. Stat. 5 Geo. 2. c. 30. s. 4 1 . — 9. The 
certificate of the bankrupt’s conformity, with its allowance, is sufficient evidence of 
the trading, bankruptcy, commission, and other proceedings, precedent to certificate 
obtained. Stat. 5 Geo. 2. c. 30. s. 7. — 10. The certificate must be produced, unless 
it be in the hands of the opposite party; in which case, after notice, secondiuy evi¬ 
dence may be given. 4Caiiipb. 282 . -‘-11. Where a defendant sets up a certificate, 
and the plaintiff contends that the bankruptcy relied on is a second bankruptcy, under 
which the defendant has not paid 15s. in the pound, the plaintiff must prove a certi¬ 
ficate obtained. But the production of the proceedings under the former commission, 
wherein the surrender and last examination are stated, is sufficient evidence of such 
former commission. 3 Esp. 195. S. P. 5 T. K. 655. — 12. To prove that defendant 
has been before discharged, it is sufficient, after notice to produce the former certifi¬ 
cate, that the solicitor under the commission states that he was employed by defend¬ 
ant to obtain the certificate, and that, from the entries in his books, be has no doubt 
it was allowed. 3 Carapb. 499. — 13. Evidence in support of a petition founded upon 
fraudulent misrepresentation. See 3 V. &B. 108. — 14. Commission and proceed¬ 
ings are not evidence to prove an act of bankruptcy, to defeat a conveyance. 2 Rose, 
364.— 15. In an action for a creditor’s share (speaking as when such was maintain¬ 
able,) under an order for a dividend, the proceedings under the commission are con¬ 
clusive evidence of the debt. Dough 407. — 16. The circumstance of the certificate 
having been prepared before the issuing of the commission, seems to he evidence 
that the commission is fraudulent. 11 Ves. 422. — 1 7, Previous agreement between 
petitioning creditor and a relation of the bankrupt, to guarantee a certain dividend. 
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if he ^11 petition, is evidence of a concerted commission. 4 Taunt. 117. 18. Proof, 

of an antecedent act of bankruptcy, and of a debt upon which a commission might 
have issued, was ruled to be sufficient to support an ejectment on the demise of 
the bankrupt, against the assignees. 2 £sp. 595. '—19. In an action for mali* 
ciously suing out a commission, to sustain an allegation that commission was duly 
superseded, a writ of supersedeas under the great seal must be produced; nor 
wyl the production of an order for a superse^as do. 3 Camp. 60. —20. But in 
trover against a sheriff^ or the party suing out exeeution after an act of bankruptcy, 
the assignees need not prove an actual demand, because the properly being 
vested in the assignees from the time of the bankruptcy, the execution is tortious. 
Bull. N.P. 41. — 21. It lies on the defendant to prove that he has paid l5s. in the 
pound under the second commission. 5 Esp. 195. — 22. Concealment of effects to 
the value of 10/. seems to be evidence that certificate was obtained by fraud. Dougl. 216. 
— 23. If a bankrupt promises to pay when he is able, semble, creditor must, to recover, 
prove his ability. 2 H. B. 116. — 24. In an action against one assignee for contribiv- 
tion at the suit of a co-assignec, who has been compelled to {)ay the charges of the 
messenger under the bankruptcy, it need not be jn'oved that the defendant hu^ in his 
hands any funds from the bankrupt’s Cbtatc. Holt, 24.4. — 25. In an actioir by as¬ 
signees, defendant cannot establish a plea of sct-ofl’by merely proving that his cross 
demand has been allowed by the commissioners. 3 Camp. 279. — 26. Scinbic, that 
on an indictment for perjury by a bankrupt, in passing his last examination, it is ne¬ 
cessary to go into strict proof of the bankruptcy. .3 Camp. 96. — 27. A bankrupt 
cannot be a witness to prove property in himself, or a debt due to his estate, unless 
he has obtained hi.s certificate, and given a release to the assignees of his share in the 
surplus and the dividends; for he is interested to enlarge the fund. Rut'he may be 
evidence against the assignees, to prove property in, or a debt due to another; for it is 
against his interest to diminish the fund. Bull. N. P. 41. Cowp. 70,— 38. A bank¬ 
rupt, who has obtained his certificate under a second commission, even with a re¬ 
lease, is not a competent witness to enlarge the fund ; for in the event of his not pay¬ 
ing 1.4y. in tlic pound under the second couimssion, his future effects arc liable. Peake 
N. P. 3. Esp. 592, S. C. — 29. In a tjui lam action on the statute of usury against the 
assignee of a bankrupt, for taking usurious interest on a loan of money to the bank¬ 
rupt before his bankruptcy, the bankrupt was offered as a witnesss, but had not ob¬ 
tained his certificate, and although he offered to release, the court held that be could 
not be examined; for, notwithstanding the defendant had proved his debt under tlie 
commission, which he might do for the very purpose of preventing a certificute, that 
w'as no objection to his bringing an action at law, and arresting the bankrupt for the 
whole debt. 2T. 11. 196. By stat. 49 Geo. 3. c. 121. s. 14. proving or claiming a 
debt under a commission, is made an election to come under the commission.— 30. A 
bankrupt, having obtained his certificate under a joint commission against himself and 
another, is not competent to prove that they were partners; or that they were jointly 
indebted to the petitioning creditor; or that his partner was a bankrupt. 2II. Bl. 279. 

— 31. If the bankrupt give a general release to his assignees, it is sufficient; as it dis¬ 
charges him from receiving any sum of money from the assignees, cited 2 T. K. 497. 

— 32. In an action against two defendants, where one pleads his bankruptcy, and the 
other the general issue, the certificate of the bankrupt cannot be produced by the 
other defendant, so as to enable him to call the liankrupt as a witness. 5 Camp. 283. 
—33. Where a bankrupt had obtained his certificate, and received his allowance, the 
court suffered his evidence to be read; for he is not bound to refund. 1 Bro. 269.— 
34. Examination of bankrupt, when taken, not under his own but another commission, 
is not evidence upon petition to expunge proofs. 2 Bose, 51. — 35. Creditors being 
obviously interested in the increase of the bankrupt’s property, cannot, during the con¬ 
tinuance of that interest, be admitted witnesses to support the commission, or to en¬ 
large the divisible fund. 2 Via. 11.—36. Creditors, therefore, cannot prove the act 
of bankruptcy. Peake’s Cases, 80, supra. — 37. But if a creditor release his debt to 
the assignees, without executing a release to the bankrupt, he is competent. Cast 
Temp. Hardw. 267. — 38. And if a creditor has sold his chance of recovering adebt> 
and his Interest is thereby removed, he is competent to prove the petitioning crcditoi^is 
debt in an action by the assignees. Blk. 1273. — 39. And it has been held, that a 
creditor who has not proved nis debt under a commission, is a competent witness to 
support the commission, but not to increase the fund out of which he may receive a 
dividend. 2 Camp, Rep. 500; and see 1 Taunt. Rep. 71; sed vide supra.— 40. Upon 
an issue out of chances, to try whether a bankrupt had lost money by gaming, it was 
held, that a cr^itor ofthe bankrupt could not be examined as a witness to prove the 
bet of his having so lost money; for be thereby increased the divisible fund by de¬ 
priving 
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privln" liiin of hib allowance. I Str. 507.—4i. Defendant’s examination before the 
commissioners may be used to shew, that by his own confession, be had concealed pro¬ 
perty of the bankrupt. 1 Camp. ,10. — 4‘J. And in an action by as,i<nu ('s against an 
auctioneer, the production of the auctioneer’s catalogue, staf ini; the ".loils in ((iiestion 
to be “ the property of the bankrupt,” was held to supersede the lu'ccssity of going 
through the proofs in support of the commission. 3 Esji. Rep. .i^o. — 13. Where a 
bill was brought by assignees, to set aside a fraudulent nssigniiient of an aniinity nisjde 
by the bankrupt, the court refused to sulTer the cxaininations of the dcll iHhint’s at- 
torifey, taken before the commissioners, to be read, as he was not examined in chief in 
the cause. But the defendant having by his answer set up a diflereiit right to liie an¬ 
nuity than that in cxaniinations before the commissioners, the court allowed tlu; latter 
to be read to shew the contrariety and inconsisteney. 3 Atk. -ii— ■! I. If a certificate 
be im|)cached on the ground that it was signed by fictitious creditors, they iiucst, if 
possible, be produced to prove the fraud, as their testimony is open to much observa¬ 
tion. 5 Esp. Rep. 26 >. 

(F) Jumdiclion. 

1. The jurisdiction in bankruptcy is legal and equitable. 11 Vcs.26. 12 Ves, .143. 

15 Ves. 4'jG. — 2. The jurisdiction in bankruptcy is distinct from that of lord chan¬ 
cellor. 6 Ves, 782. 8 Ves. 2.')0. — 3. By the bankrupt statutes, the chancellor exer¬ 
cises a superintending and discretionary power, and may determine in a sumniii''y way ; 
notwithstanding which, however, the court conforms itself, by way of analog}, to the 
ordinary course of proceedings in clianeerv; which suniinary jurisdiction too, is 
confined to transactions between the crciliiors, the bankrupt, mid the .issiguccs. 
1 Atk. 77. 209. 3 Atk. 817. 1 C'h. (.'as. 2.32. 275. Hel. Ca. Cli. I.'J, IC. 2 Vc.s. 527. 

1 Atk. 88. — 4. The power of the court is the same, and no more, iqion bill, a.- upon 
petition; yet the course by bill seems the most aj'|,ropriiitc in cases of impori.mce, 
and is frequently necessary to settle the demands of the eivalitors. l At I.. 7<i. < 'ooke, 2. 
— 5. Chancellor will direct si pr»r( (li.ii(lu upon a eommission suiu rseded In \icc-ch:m~ 
ccllor’s order, confirmed by thaneellor. 1 Burk, 45. --C. Viee-clianeelior ina} certify 
the propriety of a yiroccdow/o, upon a .supcmedcas upon his eertifuate. 1 Buck, 3 .— 
7. Jurisdiction over strangers is acquired by their seeking n-liif under the jurisdic¬ 
tion in bankruptcy. 1 Rose, 181. Ibiil. 2.52. — 8. Whatever it is necessary to decide 
oollnterally to the point of jiroof, will give Juri.sdiction. 1 Rose, 1.7. —!). The juris¬ 
diction in the case of a frandulent commission extciuls to everv one engiiged. 
1 Buck, 247.—10. As to the jurisdiction to compel a discos er\, sec 2 \ c". 6H. 
15 Ves. 189, — IJ. Jurisdiction to compel the indorsement of hills upon hehalfofonc 
making advances upon goods, as the proceeds of wbich the hills hail been remitted to 
bankrupt, and possession of them obtaincil from bankrupt’s agent. 1 Rose, 1.3.— 
12. Trustees to deed of assignment of all bankrupt’s cflects, compellable- to produce 
it before commissioners to prove an act of bankruptcy. 1 Rose, .51.3, — IS. 'I'he 
bankrupt’s interest as part owner of property on board a ship, protected, by ordering 
the parties, who had disjiossessed messenger and used contemptuous language, to give 
security for answering bankriqit’s interest. 8 Ves. 104. —14. There is no jurisdiction 
to restore goods seized by messenger. 1 Rose, 25.— l.it. The validity of an equitable 
mortgage will be determined by the court; though, afterwards, there uia} he a refer¬ 
ence to commissioners to see what is due. 1 Mad. 331. — 16. A sccoml mortgagee, 
not claiming under commission, not compellable to join in a sale obtained by a jirior 
mortgagee, under the General Order, 8th March 1794, not jirodiicing enough for both 
mortgages. 5 Ves. 3.57.— 17. (iveere, whether the ch.'>ny;llor, sitting in bankruptcy, 
can refer a bill for taxation whore there is no commission subsisting. Cooke, 12. — 
18. The chancellor has no jurisdiction to appoint a receiver upon a petition in bank¬ 
ruptcy. 1 Rose, 179.— 19. Tfie chancellor may, upon petition in bankruptcy, send a 
case fW the opinion of a court of law. He way likewise direct an issue, when the 
costs usually follow the verdict at law. Cowp. 742. — 20. Jurisdiction between mes¬ 
senger and solicitor. 12 Ves. 349,— 21. No appeal lies from chancellor’s jurisdiction 
in bankruptcy. 1 V. & B. 211, 

(G) Partners. 

1. If three are in partnership together, and two reside at a distance from the place 
of trade, the shutting up of the house of trade, by the nianuging partner, makes him¬ 
self oidy, and not the other two, bankrupt. They had provided a person to manage 
the concern, which is all that the law requires. 2 M. & S. 556i,— 2 . Former practice, 
in case of several partners, was to take out separate comulissions against each 
partner, as well as a joint one against all. 1 Atk. 137. Now, however, s(‘|>arate 
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ofeiKtors come In undcr’thc joint commission, and distinct accounts aro kept. Cooke, 9 . 

— 3. A joint commission must bo against all the ostensible partners. Willes, 474. n. 

— 4. A dormant partner need not be included in a commission against tlm firm. 

5 Vcs. 494 . 17 ^68.40.7. 6 Ves. 434. Cookc.O. But sec 3 V. & B._ 196. — S. And 
where a dormant partner shares only in the profits, without interest in the property, 
he cannot be included. 1 7 Vos. 403. — C. Commission void as to one partner, not 
aviyiabic against the other. 15 Vcs. 115. —^ 7. If one of two partners become bank* 
nipt, the solvent partner may, for valuable consideration and without fraud, dispose of 
the partnership effects. Cowp. 445.—8. If the right to transfer a bill or note btfin 
several partners, and some of them become bankrupt, and afterwards iiuloi’sc it, such 
indorsement, though made to a creditor of the partnership, will confer no title. 
10 East, 41S. 1 Camp. 279.—9. One of three partners in a ship and cargo, the cost 

and outfit of which was 4,568/., pays only 410/. in part of his third share, and gives 
his notes for the remainder; but before they become due, is declared a bankrupt. Th£ 
other partner.s cannot, by voluntary discharging the notes, stand in his place for any 
share of the profits. But the assignees arc entitled to a full tliird, both of the profit* 
of the adventure and of the value of the ship. Cowp. 409. — 10. A separate com¬ 
mission passes joint profierty. .3 V. & H. 98. — 11. If one of two joint tenants bo- 
conies bankrupt, and dies, Billinghiirst thinks, “ that there shall be no survivorship, 
but that his part shall be sold; because, 1. His moiety is bound by the statutes; 
2. lie might in his lifetime have sold and departed with it; 3. And by stat. 1 Jac. 1. 
c. 15. the commissioners may proceed in execution in and upon the commission, for 
and concerning the offender’s lands, tenements, &c. in such sort as if the offender had 
been living; which they cannot do if the survivorship is held to take place. Cooke, 279. 
Billing. 111. Good. 89. —12. The partnership is severed by a commission against 
one of two partners. Hence, a separate commission was established, though the otlier 
died before the assignment. 5 Vcs. 295. — 1.3. Joint creditors cannot prove under 
separate coimnission, or against separate estate, so as to receive dividends /ion pattu 
with separate creditors, where there is joint property, however trilling. 2 Hose, 54. 

1 Mad. 5S.3. — 14. Or a partner solvent or insolvent. 14 Ves. 447. 449. 1 Buck, 227. 

— 15. ,/oint creditors may prove, to vote in the choice of assignees under a separate 
commission, and take the dividends, provided they pay the separate creditors. 9 Ves. 35. 
—16. Joint creditors may prove under separate, commission, for the purpose of 
assenting to or dissenting from the certificate. 16 Ves. 193. 17 Ves. 209. —17. Joint 
crcilitors may prove under separate commission, for the puri>osc oi' having separate 
accounts ke[)t. 6 Vcs. 813. — 18. Separate accounts under separate commission will 
be ordered, upon the application of any joint creditor. 17 Vcs. 209. — 19. Joint 
creditors may prove under separate commission, or against separate estate, though they 
cannot receive a dividend until separate creditors arc paid ‘JOs. Cox, 420. 4 Vcs. 837. 

— 20. Unless there is no partner and joint estate. 15 Ves. 52. 2V. &B. 216.— 
21. But the petitiouing creditor, thoiidi joint, is not within the uhovc rule of exclu¬ 
sion. 14 Ves. 604. —22. Even though as to part of his debt, he is only a trustee for 
a separate creditor. 17 Vcs. 247. — 23. Petition of joint creditors to prove under 
separate coimnission granted, but not to receive a dividend, and dividend reserved till 
account taken of what they have or might have received from partnership effects. 
3 Ves. 2,38. — 24. Creditors of a partnership which failed in two years, allowed to 
come Ujioii the separate estate of one partner, in respect of effects taken out of the 
partnership by him without the privity of the other. 1 Vcs. 166. — 25. Under a de¬ 
cree obtained by a separate creditor for satisfaction out of assets, the surviving partner 
a bankrupt, and the joint estate insolvent, the joint creditors not entitled pari paseu 
with the separate creditors to the separate estate; but can only ciaiiu the surplus altmr 
satisfaction of the separate debts. 9 Ves. II 8 . — 26. Separate debts being small, and 
joint creditors residing in Siciljr, whither bankrupt had traded, certificate stayed till 
they had had an opportunity of coming in under commission; and without the usual 
undertaking to pay the separate creditors, gave them in mean time leave to make such 
proof as they could, and offered a new choice of assignees. 1 Hose, 266. — 27 . See 
Lord Loughborough’s General Order, 8th March 1794.—28. Separate creditors cannot 
take a dividend upon the joint estate rateably with the joint creditors; cacli estate is 
applicable to its own debts. 3 Ves. 240.—29. Under a joint commission, affairs of 
separate creditors may be arranged, and also of separate firms of two or more partners. 
8 Ves. 545. — 30. Separate creditors who had taken a joint security, permitted, upon 
giving it up, to resort to their original debts, 7 Vcs. 592. — 31. Who may prove 
under the General Order of 8th March 1794, without an order. 3 Mad. 26. — 32. A 
separate^ creditor will be allowed, upon petition, to prove his debt under a joint 
commission, for the purpose of assenting to or dissenting from the certificate. — 
•33. Where new partners are token into a trade, and it is agreed that the stock of, 

and 
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and debts due to, the old firm, should become the capital of the new [xirtncrship, amt 
that the new firm should take upon themselves the payment of the debts of the old 
firm, and the new partnership become bankrupt, tne creditors of the old firm may 
prove as joint creditors of the new. Co. Bt. Laws, 538. sBi-o. .395. oVes. C02-. 
— .34. Distribution of partnership effects us joint properly, after assignment under an 
agreement for dissolution, the retiring partner having obtained an injunction and rc~i 
ceiver, upon the failure of the other to fulfil his contract. 2 V. & B. 172. — .3.5. Upon 
dissolution of partnership between A. A B., it is agreed, that until A. be provided Tor, 
B. shall allow him a third of the profits; B. afterwards forms a partnership with C., 
and carries into it the stock of A.& B.; aeomini.siun issues against A. & B. Held, 
1. That after the satisfiiction of the creditors of B.& C., the joint eflects of B. & C. 
were the separate property of B., and not the joint property of A. &B. 2. Under 
that ^reement, A. is a partner with B. as to a tliird of his interest, but is not a part¬ 
ner with B. & C. 2 Hose, 2.52. — .36’. Where a joint eummission issues,connnissioners 
arc to cause distinct accounts to be kept of the joint and separate estates ; and sepa¬ 
rate debts are proveablc; and each estate to be applicabh*, in the firjt instance, to 
payment of their respective debts. General Orrler, 8ih March 1794. — 57. Joint estate 
is first applied to joint, then the surplus to .separate ereilitors, and vice vemd as to the 
separate estate. 4 Ves* 840. — .38. Upon the issuing ol' a separate coinmission it fre¬ 
quently happened that the assi|>nees possessed themselves of joint property; ami the 
joint creditors, therefore, conceiving tlimnselves entitled to have distinct accounts kept 
of the joint and separate estates, applied by pcLition to the lord chancellor for that 
purpose; but it seems, that unless the petition was consented to, it was thought ne¬ 
cessary for the application to he made by bill. 1 Atk. 1.32. Co. Bt. l.aws, 244. — 
39. Which practice was accordingly followed for some time. .3Bro. 457. Co. Bt. 
Laws, 247. — 40. But it is now the practice to order this arrangement on petition. Co. 
Bt. Laws, 247. and see Ibid. 24-i. — 41. Though not before the choice of assignees. 
Co. Bt. Laws, 247. — 42. Under a separate commis.siun of bankruptcy, the joint pro¬ 
perty is administered as if both jiartiiers were bankrupts; viz. in sutisfuction of the 
' joint debts, either by bill or petition, in order to ascertain the surplus constituting 
the separate interests. 10 Ves. 98. — 4,3. Under joint commission, joint property 
recalled from a separate estate only as converted by frauil; not, as Ibrmcrly, by con¬ 
tract express or implied from ncipiiescence. 2 V. & B. 34. — 44. IJ.xception where 
one is also engaged in a diflerent concern. 2 V. & B. 34. — 45. One partner absconded 
and died abroad; separate commission against the other, and seizure of joint clfects; 
joint debts to be first jiaid out of joint fund, and residue divided between bankrupt’s 
estate and executor, l Ves. 25C. — 46. Where there were three firms commencing 
at different periods; upon the bankruptcy of the firm in which they were all engaged, 
the lord chancellor ordered distinct accounts to be kept of the different partnerships, 
and of the respective separate estates of the bankrupts. 2 Bro. 15. — 4^. But where 
there have been various partnersliips, and a joint coinmission is taken out against one 
firm, in which some of the parties were not engaged, there can only be the comnioit 
order for keeping the distinct accounts of the joint and separate estate. Co. Bt. 
Laws, 249. — 48. Right of joint creditoi's, under separate commission, to an account 
and application of separate estate, limited, as to separate estate, to surplus; not voting 
in the choice of assignees. 18 Ves. 442. — 49. If a creditor has a joint 
and several security, he may come in cither against the joint or separate estate. 
He roust make an election, for lie cannot prove against both estates, to receive 
dividends at the same time; but when he has made his election, if the 
other estate should have a surplus, after* paying its own debts, he may come 
in upon the surplus of the other, s P. Wms. 405. l Atk. 106. lb. 98. Co. Bt. 
Laws, 249. 10 Ves. 107. 15 Ves. 4. — 50. If the same persons arc concerned in 
several firms, and issue bills on which the names of the respective firms stand, as 
drawers, indorsers, or acceptors, a party taking such bills, conceiving them to be dis¬ 
tinct houses of trade, may prove against each estate. Co. Bt. Laws, 251. 8 Ves. 546. 
— 51. A creditor who, knowing of the partnership of the parties, takes a bill drawn by 
all, indorsed by one, is not entitled to double proof, upon the ground that previously to 
ttdeing the bill, he required and had the indorsement of that one. 2 Hose, 82— 
52. Joint debts, paid by a bill drawn by one of the debtors and accepted by another, 
each carrying on distinct trades; proof under their separate roimnissions upon 
the bill 2 V. & B. 254. 1 Rose, 441, — 53. Where A. sold goods to B., and 

other goods toC., and B. & C. joined in a note for the whole; A. was allowed to prove 
agtuust the separate estate of each, on giving up the joint note. Co. Bt. Laws, 250. 

54. Taking a joint security is not an election to prove against the joint estate. 
15 Ves. 4.—55. Creditor must elect in the first instance agtdnst which estate to prove. 
10 Ves. 107.—56. The general rule », that a creditor, upon joint and several security, 

must 
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must elect before dividend. 9 Ves. 325. Cox, 218. — 57. The rule that a creditor 
upon joint and several security must elect before dividend, is not applica))le to 
a contract for double security against distinct firms, viz. bills drawn by all the 
parlyiers upon a distinct firm, constituted by some of them, l V. & B. 495. — 58. Pro¬ 
vided creditor was ignorant of their identity. S. C. 2 Rose, sr,. 37. — .09. The 
creditor is entitled to sufficient time to examine the accounts of the two estates. 
— ^ 0 . And he may defer his eleution until a tlivitlcud is declared. Co. Bt. L-ws, 
S5Q. S. C. 2 Bro. 595.—<61. And even if he has received a dividend, the court 
will permit him to change his proof, upon refunding the dividend received. 3 1’. 
Wms. 405. — 63. But if a dividend has been made upon the other c^tatc«, the court 
will not permit the dividend to be disturbed. 1.5 Vcs. 70. — 63. Where the parties 
were assignees, and had a sufficient fund to make a dividend, they were ordered to 
elect in six weeks. Co. Bt. Laws, 250.—64. Creditor not having received dividend, 
permitted to waive proof against Joint estate; and, not disturbing any dividend made, 
to prove against separate estate. 13 Ves. 70. — 65. A. carryin" on business on his 
separate account, and also in nartncrshiji witli B., gives a bill of exchange drawn by 
himself, to the order of A. & B. and indorsed by them. A. separate commission issues 
against A.; B. dies; the holder of the bills proves them under A.'s commission; hav¬ 
ing aflerwards learned that distinct accounts were to be kept of the estates of A. and 
B., he applied to be at liberty to prove against the joint estate of A. and B., in addition 
to his proof against the separate estate of A. ’ Ordered, that he should be at liberty, 
either to retain his present proof, or to withdraw it, and prove against the joint estate.. 

1 Rose, 159.— 66 . A. holding the acceptance of B., which he had taken in ignorance that 
B. was a nieniber of the firm of C. ^ Co., the drawers, and of which firm one of the ^ 
members was an infant, proves a debt against the joint estates, under the separate 
commissions against B. & C. (the infancy of the other partner cxcliuling u joint com- 
missioii) making his proof, not as against the liability of the parlies, arising from tlic 
contract on the bill, but upon his right to include or exclude the resort to a dormant 
partner. Held, that such mode of proof was a conclusive election to resqrt to the 
joint funds alone, and discharged the separate estate of the acceptor, from the liability 
which would otherwise have arisen out of the ignorance of the holder, that the accep¬ 
tor was a member of the firm of the drawers. 2 Rose, .54. — 67- A joint creditor sues 
out two separate commissions; under one lie proves against the joint estate, and receives 
a dividend, at whicli time he was ignorant of his right to prove against the separate 
estate of the other. Held, that he had not conclusi very elected to prove as a joint credi¬ 
tor; but that, refunding the dividend with interest, he might prove as a separate creditor. 

1 Buck, 7. 2 Rose, .589. — 68 . The rights of joint creditors under a joint commission, 
or against joint estate, to interest subsequent to commission, in case of a surplus, pre¬ 
ferred to a debt from the separate to the joint estate. 9 Ves. 588. — 69. Separate cre¬ 
ditors cannot claim interest out of surplus of joint estate, till joint creditors are satis¬ 
fied. Cox, 275. Cooke, 184. 4 Vcs. 677.— 70 . Joint creditors have no lien upon 
partnership effects, until execution; which may be joint or several; their equity after 
dissolution depends upon the right of the partners. 2 V. & B. 173.—71. Liqn of sepa¬ 
rate creditors upon surplus of joint estate, admitted where one partner being dormant, 
joint creditors had, by resorting to, diminished separate, and by exonerating joint estate, 
nad produced a surplus, and to the extent they had so dmiinished. 2 Ruse, 84.— 
72. Execution against partnership property upon the bankruptcy of one partner, is 
not allowable. 11 Vcs. 85. 17 Vcs. 195.— 73. Where two jwrtners agree to borrow 
a sum of money for the use of the partnership, but one of them only gave a bond for 
securing the payment, and the other was a^ituoss to it, and the money was afterwards 
entered in the cash-book of the partnership, obligee in the bond was admitted a cre¬ 
ditor against the joint estate. 1 Atk. 225.— 74."WI]cre a creditor had lent money to 
two partners upon their joint notes, and upon the sef^arate bonds of each, and the 
whole of the money was applied to the use of a partnership, consisting of them and 
several others, and the partners all agreed to consolidate the separate debts, and to 
consider them as the debts of the new partnership; the creditors were allowed to 
prove the whole amount against the joint estate of the partnership. 2 Bro. 595. —- 
75. A father, member of a ban^, transfers a sum of money to the credit of his son, with 
the partnership. For this credit the son is entitled to prove under a commission against 
the firm. 2 Rose, 384— 76. A sole trader indebted by l)on<I, took in a nominal 
partner, but without fraud, two years after the partnership failed; and proof not allow¬ 
able for that separate debt, under the joint commission, unless something, as payment 
of interest by both, to make the partnership liable; for which, however, very little 
would be sufficient, l Ves. 1 . 5 i. — 77 . A joint note of A. and B. is given foe goods 
sold to A. only, and a reedpt given as for money paid; a joint Lommission issues against 
VoL. 11. A. and 
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A. and B. ; the seller may still prove his debt for goods sold, against the separate estate 
of A. Cox, 49. — 78. A. B. and C. carried on trade in partnership, and A. and B. 
were partners in a distinct trade, and became bankrn|)t. D. being a creditor of the 
three for goods sold and delivered, could not prove his del)t against the joint estate 
of the two, but was admitted to prove against the separate estate of each. Cox, 372. 
*—79. A., the partner of B, carrying on business at a different place, draws bills of ex¬ 
change, soniotinies in the name of the firm, and sometimes in his own name, ti|)or. the 
clerk of the partnership, managing the business in London, and discounts them with 
the bankers in the country. Upon an application by them, that the bills drawn in the 
separate name of A., might be considered ns a partnership debt, from having been ap¬ 
plied to the partnership purposes; lord chancellor expressing an opinion against the 
claim, directed a case. 1 Rose, 61. — 80. A. entering into partnership with B., ap¬ 
plies to his bankers for a loan to constitute his capital; they consent, upon condition 
that B. shalljoinina security for rc-payment of the loan, which is complied with. 
The partnership open an account with the bankers, who also continue the private 
bankers of A. On the bankruptcy of the bankers, the balance on the joint account, 
arising from this loan, is against A. and B.; but A.’s private account is in his favour. 
A. and B. were allowed to set off this private balance against the joint debt, it being 
but a security for the separate. A. and B., soon after the partnership coinmencecl, 
took in another partner, but it was understood that the account with the bankers was 
to continue as before. This partner drew checks in the partnership luiine, and paid 
them into his private account. The assigness held not entitled to charge the checks 
so transferred, against the partnership account. 1 Rose, 156. — 81. A., a trader, be¬ 
ing indebted to several persons, enters into partnership with B. and brings his stock in 
trade into the partnership. By the partnership articles it was agreed, that the joint 
trade siiould pay the creditors of A., named in a schedule. Held, that a separate cre¬ 
ditor of A. named in the schedule, did not by the articles become a joint creditor of 
A. aiidB. 1 Buck, 1.3. —82. If one partner, being a trustee, brings trust-money into 
trade without the knowledge of his co-partner, it cannot be proved as a joint debt; 
for, although the partner abuses his trust, and advances the money to the partnership, 
it will not raise a contract between the partnership and the person whose money it is. 

5 Bro. 265. —- 83. Nor can money borrowed by one partner to pay for an estate, but 
applied by him to pay partnership debts, be proved by the lender against the joint estate. 
Co.Bt. Laws, 537.—84. Where a broker insured with an underwriter who underwrote 
separately, but had partners, and the broker kept an account with the partnership; 
held, that the proof could not be made agmnst tlic joint estate, as insurance with n 
partnership is prohibited by stat. 6 Geo. 1. c. 18.; but the debt was ordered to be 
proved agaiiist the separate estate. 1 Bro. 399, 400. — 85. Where several firms are 
engaged in a joint adventure, the creditors of the adventure, in case of bankruptcy, 
and of there being no'joint property, must prove against the estates of the individuals, 
not of the firm. 2 Rose, 393. — 86. Stock, though owned by one partner only, with 
interest in the profits merely in the others, is administered as to joint creditors, ns be¬ 
longing to all._ 2 Rose, .382. — 87. The benefit of an insurance by the bankrupt 
partner, upon his own account, upon the joint property, not liable to joint creditors. 

6 Vos. 575. 6 Vcs. 1.56. 3 Mud. 63. — 88. Upon dissolution of partnership by retire¬ 
ment of a partner, followed by bankruptcy, the right of the joint creditors against joint 
property remaining in specie, depends upon the bond fidet. llVes,3. 1 Rose, 416. 
— 89. A fair dissolution of partnership between two; one retiring, and assigning the 
partnership property to the other, and takipg a bond for the value, and a covenant of 
indemnity against the debts; the other continued the trade separately a year and a half, 
and then became a bankrupt The lord chancellor was of opinion, that the joint cre¬ 
ditors had no equity attaching upon partncrsliip effects remaining in specie; and, at all 
events, such a claim ought to be by a bill, not a petition. 6 Vei. 119. — 90. Where on* 
of three partners assigned Ijis share to one of the other two partners, and a separata 
commission afterwards issued against that one of the remaining partners, to whom the 
assignment was not made; Lord llardwickc held, that the joint estate of the whole 
firm should be applied to the payment of the partnership debts. Co. Bt. Law^ 246. 
Lord Eldon, in commenting upon this case, in ex Ruffin, thought that the assign¬ 
ment by one partner to one of the other two, materially distinguidied it from that case. 
91. A partner retired upon a bond for the balance due to him, with a covenant of in¬ 
demnity, with a surety, being upon the bankruptcy of the remaining partners arrested 
by the joint creditors, his petition for the application of the specific stock and debts 
ot the old partncrsliip to the creditors of that partnership in preference, was dismissed, 
with libert}' to file a bill. 1.5 Ves. 347.— 92. Joint creditors under a bankruptcy ar® 
bound by a bon(i fide dissolution of the partnership, and an assignment of the partner¬ 
ship 
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ship estate and eileets to one of the partners. But where, after a dissolution and 
such an assignment, a bill was ftlcd by the retiring partner against tlic other, alleging 
fraud in the non-performance of the articles of dissolution, and praying an injunction, 
and a receiver, which were ordered j held, upon a subsequent bankruptcy, that such 
interference of the court restored the property to its original clnu’acter, as joint pro¬ 
perty; unless the plaintiff in equity had, by his conduct between the times ot his 
obuining the injunction, and the bankruptcy, rendered nugatory the effect of such 
intWercnce; and upon that inquiry tlirected. 1 Rose, 416. — 93. If, in the case 
of a partnership, one of the partners embezzles part of the partnership effects, und 
becomes a banlvupt, the assignees can be in no better case than the bankrupt himself; 
they take only such undivided share or interest as the bankrupt partner himself had, 
and in the same manner as he had it; that is, subject to all the rights aud liens of the 
other as a partner, and entitled only to the balance of the account after the partnership 
debts paid, and the deduction for his embezzlement. 9 Vern.29.3. Davies, 371.— 
94. A transfer of partnership property, after an act of bankruptcy by otie partner, 
is valid for a moiety. 1 Esp.es. 72. —95. One partner may be a creditor of another; 
and, if he condnues solvent, may prove his del4 under a separate commission against 
his partner. 1 Atk. 225. 2 Ch. Rep. 226. — 96. If the solvent partner pays more 
than his proportion of the joint debts, his right to prove must depend upon his having 
made such payments prior to the bankruptcy. 1 East, 20. 5 Ves. 792. — 97, Where 
one partner pays his share of a joint debt to another partner, for him to pay the joint 
creditor, which he omits to do before he becomes bankrupt, this debt is proveable. 

1 East, 20.—98. Proof by solvent partner allowable in respect of misapplication by 
bankrupt of monc^ paid by solvent partner, as liis liquidated share of joint debts 
5 Ves. 792. — 99. Secus, in respect of payment by him since bankruptcy, of bankrupt’s 
share. Ibid. — 100. Under a separate commission of bankruptcy, proof of solvent 
partners having paid the joint debts since the bankruptcy, upon account of a misap- 
plicBtion by the bankrupt to his own use, not by contract, but by fraud, exceeding his 
authority, and without the privity of his partners. 2 V. & B. .71. 2 Rose, 40.— 
101. A partnership is not entitled to prove against the separate estate of an individual 
member of it, in respect of funds drawn by such member out of the general stock, 
unless the same have been drown out fraudulently. 1 Rose, 437.—102. A solvent 
partner is entitled to prove against the estate of the bankrupt partner, the amount of 
the balance due to him upon the partnership account, first satisfying the partnership 
delits, or iiidcninifying the bankrupt’s estate against them. 2Rose,175.—103. Where 
one partner carries on a distinct trade, the other partner may, under his cumniission, 
prove a debt for goods sold to him by the firm. I Rose, 146. —104. A., induced by 
the fraudulent representations of B.,a$ to the profits of his business, gives him a certain 
funi of money for a sliare of it; on the discovery of the fraud, A. files a hill in equity 
for an account to have the partnership declared void, and fur a receiver. The receiver 
was ordered; B. becomes bankrupt; petition by A. to be admitted to prove under his 
commission, refused, with liberty to make a claim. Although A., as against B., might 
have an equity to say he never was a partner, it would be difficult to say so as against 
third persons. I Rose, 69. — 105. Retired partner, with covenant of indemnity against 
the debts, in consideration of assigning his share of the property, admitted, under a 
commission against the remaining partner, to prove a joint debt paid by him, indem¬ 
nifying the joint estate against the joint debts. 5 Ves. & Beam. 1.73. — 106. Under a 
separate commission against one of two partners, the bankrupt having paid 20s. in the 
pound to all his creditors, obtained an order for the payment of the surplus to him, and 
the same was accordingly paid to him. Held, tliat his partner was entitled to apply 
by petition in the bankruptcy, for an account of .such surplus, and for payment of his 
proportion of it, and that the court had jurisdiction to make the order required. 

1 Rose, 442,— 107. A, B., and C. having dissolved partnership without due notice, 
C. drew without authority, bills in the partnership firm, in favour of D,, ignorant of 
the dissolution, who sued the firm on the bills. C. having pleaded his bankruptcy, 

' D. entered a nolte protequi as to him,^nd had judgment against A. and B., which was 
satisfied by money lent on their joint account; and A. and B. were allowed to sue 
C. jointly for the money paid. 5 East, 225.— 108. The debt due from two bank¬ 
rupt partners to a third, who has been compelled to pay the sum owing from the 

partnership, is joint. 1 East, 20- 109. A creditor may sue the solvent partner, 

Botwitbstaodiug proof under the bankrupt partner’s coministion. _ 4 Taunt. S26. — 
I jO. Unless the partner tekes the joint property with a fraudulent intent, to augment 
his separate estate, the assignees on behalf of the joint estate will not be allowed to 
(ifove against the separate estate. Co. Bt Laws, 534, — 111. Under a joint commii- 
oioo, no proof for mtlier the joint or separate estate ogmnst the other, unless the debt 
ir«B« by actual or i&terMl fraud. 9 V. & B. Sio. 1 Rose, 437. — i is. Assignees 

^ 2 under 
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under separate commission cannot come upon joint estate for a sum brought bj bank« 
mpt into the partnership beyond his share. 1 Vcs. 167.,—113. Partners engaged 
individually in other concerns, jf they are distinct, proof may be made of debts as 
between tJie different estates; not if merely branches of the joint concern. 11 Ves. 413. 
And see 1 Rose, SOS. — 114. A., B., and C. were in partnership as partners in a 
distinct house, commissions issued against both firms; the estate of the two were not 
allowed any thing from the estate of the three, until the joint creditors of the three 
were fttlly satisfied. Cox, 440. — llS. Where one partner, with the privity of the 
other, had taken out of the partnership fund more than his share of the joint stock, 
the assignees under the joint commission were allowed to prove against the separate 
estate of the partner, for the amount improperly taken out. Co. Bt. Laws, 533. this 
appears to be the same case cited as l Atk. 225.—116. And the same rule was followed, 
where the property had been taken out without the privity of the partner. Co. Bt. 
Laws, 535. 1 Ves. jun. 166. ~ 117. Where a partner indorsed or signed the firm of 
the copartnership to divers bills and notes belonging to the firm, and discounted or 
pledged the bills, Ac. with several persons for money borrowed by him for his separate 
use, without being brought to the partnership account; and upon the bankruptcy of 
the firm, the bills and notes were brought against the joint estate; the joint creditors 
were refused permission to prove the amount of the dividends paid upon such bills 
and notes against the separate estate of such partner. Co. Bt. Laws, 535. — 
118. Where there was a joint commission against two partners, and a separate com* 
mission against one of them, the petitioners, assignees under the separate commission, 
petitioned to be admitted creditors under the joint commission, fur a sum of money 
brought by the bankrupt iiito.the partnership beyond his share; and as being therefore 
a creditor on the partnership fur that sum. But refused, on the principle that he 
cannot be a creditor on the partnership, in competition with the joint creditors. Co. 
fit., Laws, 532. -—119. If there are several partners constituting one firm, and any of 
them carry on a distinct trade, and in such character, deal with and become creditors 
of the other firm, and a joint commission issues; proof may be made for such debt, 
ns if they had dealt with strangers. Co. Bt. Laws, 538. 11 Ves. 413. —120. But 
it seems, that if the concern carried on by one partner, is merely a branch of the 
joint concern, proof will not be permitted. 11 Vcs. 413.— 121. If the trades should 
be in the b.mie commodity, it will only be presumptive evidence that they are not 
distinct. Co. Bt. Laws, 538. — 122. Contribution decreed between the joint and 
separate estates, the former having paid beyond the proportion of a debt to the crown 
niider an extent, and the bankrupts being bound jointly and severally. 4 Vcs. 752.— 
123. Under a separate commission, the separate estate is entitled to be reimliiirscd 
out of the joint estate, expences incurred in recovering property for the benefit of 
the joint creditors. 1 Rose, 201.—124. Joint creditors, under an order to prove 
against separate estates, proving against one or more of them exclusively of the rest, 
the estate so burdened is entitled to reimbursement from the others. 2 Ruse, 392. — 
125. The assignees of a bankrupt partner are tenants in common with the solvent 
. partner. 11 Ves. 83.— 126. And from being such, cannot have trover against him, 
or one claiming tinder him, for the partnership property. 1 East, 363. 368.— 127. One 
partner cannot be entitled to allowance by niinsclf. 1 Mad. 68. —128. Partners 
under a joint commission arc not entitled to s double allowance, one in respect of 
the joint, and the other of the separate estate; but one allowance in respect of their 
joint and separate effects is to he divided lietwcen them, according to the proportions 
which the siirfilus of each of their separate estates, after payment of their respective 
separate debts, and the respective moieties of their joint estate, have contributed to 
the paj'mciit of their joint debts, l Bro. 453. S. C. Co. Bt. Laws, 523. —129. The 
payment of joint dividends under the usual order, by bankrupt partner, is not con¬ 
sidered as a payment under the bankruptcy. Hence, no allowance where joint estate 
paid 18s., and separate Sn. I Rose, 421. 2 V. & B. 209. — 130. Bankrupt not en¬ 
titled to allowance as against the right of joint creditors to surplus, under separate 
commission, though separate estate pays HOs. a Rose, 95. 3 V. & B. 137. — 131. Bank¬ 
rupt not entitled to allowance under joint commission, though joint estate pays lOf., 
unless separate creditors arc paid lOs. also, l Mad. 68, 

(H) Petition, 

1. After judgment by default in an action upon a dividend under a commission of 
bankruptcy, the assignees filed a bill for discovery, and to have the proof of the debt 
expunged; demurrer allowed, the course being by petition. 2 Ves. 666. — 2. To a 
bill by a bankrupt, who had taken the benefit of an insolvent debtor’s act, and his 
assignees under that act, against the assignees under his commission, and others, 
stating improper conduct and collusion; and that all or most of the creditors undor 
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the coimnitston were satisfied, and prayin" an account; a demurrer, on the ground 
that the mode of procee<hng was by petition in bankruptcy, was allowed, l Hose, 
^9. — 3. An order on a person to attend the commissioners to be cxuinincd, can only 
bo by petition, not on motion. 1 llose, 192. — 4. Equitable relief under a sccontl 
commission against an iincertifieatcd bankrupt, with suggestion of property acquired 
in the subsequent trade, and want of notice by the subsequent creditors, refused 
on* petition, with liberty to file a bill. 3 V. & B. 105. — 5. The drawer of a bill 
of exchange discounts it with his banker, who became bankrupt before the ma¬ 
turing of the bill, having a cash balance of the drawer in his hands. Petition 
by the drawer and acceptor, that the assignees might be restrained from pro¬ 
ceeding at law on the bill, upon payment to them of the difference between the 
cash balance and the bill, dismissed. I Rose, .>20. — 6. Whether a debt may be 
proved or not, may be discussed in the matter of the bankrupt: where property is 
sought to be divested, a bill is necessary. 9 Sch. & Lef. 228. — 7. Though an order 
might be made upon part of a petition in bankruptcy, vix. for interest against an as¬ 
signee, who did not pay into the bank, appointed by the creditors, under the act of 
parliament, the petition also praying his removal, with much groundless imputation, 
the wliole was tlismisscd with costs; without prejudice to another petition, conlincd 
to the proper object. l.'S Vcs. 270.— 8. The general rule in bankruptcy is, that if 
the petitioner do not pay his costs, he cannot have them. 1 Buck. 215. — 9. Costs 
given under the word expences, though not specifically prayed by the petition. I 
Rose, 204. — 10. General Order of the 12th August 1809, as to bankrupt’s petitions. 
1 Rose,vii. 16 Vcs. 520. — 11. The General Order 12th August 1809, will not bs 
dispensed with, unless under special circumstances, verified by afliduvit. 1 Rose, 97. 
— 12 . Agents in town permitted to sign for principals in the country, a petition in 
bankruptcy; the agents undertaking to be answerable for the costs. 1 Rose, 251.— 
15. The General Order of 12tli August, 1809, held to be complied with by the soli¬ 
citor “ authenticating” the signature of the petitioner, without “ attesting” it. The 
object of the order being to secure the responsibility of a solicitor to the propriety of 
the application. 2 Rose, 85. — 14. A petition presented by assignees must, under the 
General Order, 12tli Aug. 1809, bo signed by all who present it, and not by one only, 
as in the case of partners. 1 Buck, 109.— 15. Application to permit a petition to bo 
signed by tlie petitioner’s agent in London, granted, it being near the end of the sit¬ 
tings after Trinity term. 1 Buck, 255.— 16. Banlirujit petition witnessed by the 
agent of the attorney who presented the petition, not a sufficient compliance with the 
General Order, requiring the attestation of tlie attorney who presents the petition. 
1 Mad. 75. — 17. Solicitor, on his own behalf,presenting a petition in bankruptcy, an 
attestation was, on an application for that pur|iose, disiienscd with. 1 Mad. 446. — 
18. A petition in bankniptcj', attested by the agent of the attorney for the petitioner, 
and authenticated by his attorney, is a sufficient compliance with the General Order 
of 12th August, 1809. 2 Mad. 259. — 19. Petition, the affidavit in support of which 
had been sworn before a master extraordinary, who was solicitor to the commission, 
ordered to stand over, witli liberty to file another affidavit. 1 Rose, 145. — 20. An 
affidavit in support of a petition cannot be read, if sworn before the petition was an¬ 
swered. 2 Rose, 246. — 21. Affidavits in support of petitions filed subsequently to 
the petition-day, cannot be read. 2 Rose, 161. — 22. Affidavits on petitions in bank¬ 
ruptcy may be filed after the petition-day; but the petition in such case stands over, 
to give time to answer them. 2 Mad. 184. — 23. Affidavits in reply are only to be 
permitted in cases where new matter is introduced in the affidavits answering the pe¬ 
tition. 1 Buck, 244. — 24. A party having an objection of form to a petition, ought 
to be prepared to answer the merits, if the objection is over-nilcd; and if it is neces¬ 
sary that the petition should stand over, to enable him to file affidavits, he pays the 
costs. 2 Mad. 261. — 25. An application that a petition just culled on may stand 
over, will not be granted, ubless upon payment of costs by the party making it. 1 
Rose, 24. — 26. Petition not to stand over for the purrosc of replying to affidavits, 
unless the application be made at least two days before the petition a|>pcars in the-pa¬ 
per. 1 Buck, 252. — 27. Where an issue is directed on a petition to supersede a 
commission, the petition will be ordered to stand over to_ a time fixed, as that by 
which the issue will probably be determined; at which period the petition will be' 
dismissed, if die issue has not been tried^ unless the bankrupt make an affidavit ex¬ 
planatory of the delay. 5 Mad. 371. — 28. Petition to expunge a charge of collu¬ 
sion made in another petition, and to be heard before that petition, dismissed with 
costs. That other petition coining on to be heard, and the charge of collusion being 
unfounded, it was dismissed with costs as against the party so charged. 1 Buck, 132. 
— 29. A person keeping out of the way, to avoid the service of an Order made upon 
petiuon in bankruptcy, it was ordered, upon motion, that serviee at his office should 

NS be 
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be gooj service. 1 Buck, 3R. — SO. After an order_ ia bankruptcy, with liberty t® 
bring an action, with special dii'cctions for a production of papers, and not to set up 
the bankruptcy, a bill of discovery cannot be filed. 18 Ves. 209. — 31. Petition 
amended, paying the costs of the day. 2 Rose, 368. — 32. Petition allowed to stand 
over, to amend the title. 1 Buck, 230. — 33. Title of a petition in bankruptcy 
allowed to be altered, on paying the costs of the day. l Mad. 309. — 34, Order 
relative to the reinstatement, in the vice-chancellor’s paper, of petitions, or 
insertion in the chancellor’s, petitions struck out of the vice-chancellor’s paper for 
non-attendance. l.Buck, 107. 2 Mad. 146. — 35. Attorney, under the circum¬ 

stances, ordered to pay the costs of an improper petition in bankruptcy. 1 Mad. 78- 

— 36. Assignee under a commission of bankruptcy, cannot maintain a petition against 
a person not claiming under the commission. 19 ves. 46. — 37. One of two assignees 
having quitted the country, a petition was presented by the remaining assignee, that 
the bargmn and sale to the two assignees might be vacated, and tliat a choice should 
be made of a new assignee in the stead of the one abroad, and that a new bargain 
and sale might be executed to the petitioner and the new assignee; and that service 
of the petition, at the last place of residence of the assignee abroad, might be deemed 
good service. On production of an affidavit of service of the petition, an order was 
made according totne prayer of the same. 3 Mad. 23. — 38. Bankrupt permitted to 
petition against the commission in fomi& pauperit. 2 V. & B. 124. — 39. A petition 
to supersede a bankruptcy, must not be presented pending an action in which the va¬ 
lidity of the commission is to be litigated. 3 Mad. 228. — 40. Petition to supersede 
a second commission, must be served on the assignees under the first. 1 Mad. 74. — 
41. Upon a petition to supersede a commission, the bankrupt’s examination before the 
commissioner is evidence to show that the petitioner is not a creditor, although the 
petitioner was not present at the examination, l Buck, 98. — 42. Upon a petition 
to supersede a commission, the proceedings must be produced. 1 Mon. Bt. Laws, 604. 

— 43. Petition to prove a debt in bankruptcy irregular, because the creditor did not 
^o before the commissioners till after it was presented, and because brought to hear¬ 
ing without stating what passed before them. 2 Ves. 4i. — 44. Application to the 
lord chancellor in bankruptcy, before the decision of the commissioners, to receive 
or reject proof of a debt, with the view to the choice of assignees, improper. I V. 
& B. 280. — 45. On petitions in bankruptcy to be admitted to prove debts, which 
have been rejected by the commissioners, the petitioners ought to state to the court, 
in the first instance, the grounds of the commissioners’objection. Cox, 308. — 46. A 
petition to be admitted to prove a debt, which the commissioners had rejected, should 
state the grounds of their rejection. It appearing, in this case, that the bankrupt was 
in custody at the suit of the creditor, and that, previously to the proof, the commis- 
sionei's insisted upon his discharge, the petition was dismissed with costs. 1 Rose, 
274.—47. A petition to prove, on a refusal by commis$ioners,must not exceed the sum 
first proposed. 3 Mad. 132. — 48. Petition by tbe bankrupt to expunge the proofs 
of various creditors, dismissed, as being multifarious; costs not given out of the estate, 
on the ground that it would be hard upon the other creditors whose debts were indis¬ 
putable. 1 Buck, 256. — 49. One of two partners, the other being abroad, proves a 
debt and dies. Service of the petition to expunge the debt upon the attorney ap¬ 
pointed to receive the dividends, ordered to be good service, upon motion. 1 Buck, 
200. — 50. Order made on motion that service of a petition in bankruptcy, on the 
attorney of a person abroad, whose debt was sought to be expunged, should be deemed 
good service. 3 Mad. 116. — 51. Practice on petitions to pay dividends upon a debt 
proved. 2 Rose, 161. — 52. Any creditor who has provea a debt under a commis- 
mission, may oppose the allowance of the certificate, although his debt does not 
amount to twenty pounds. Stat. 5 Geo. 2. c. 30. s. lo. 7 Vin. 134. — S3. If a per¬ 
son has been admitted as a claimant under a commission, he may oppose the allow¬ 
ance of the certificate. 1 ^tk. 73. Ibid. 81. — But if a long account is to be taken, 
and tbe bankrupt swears positively that the balance on taking the account will be in 
his favour, and the petitioners who- oppose the allowance of the certificate, do not ven¬ 
ture to swear that there will be any balance in their favour; the lord chancellor will 
oot stay its allowance. 1 Atk. 81. — 55. For barely coming before the commissioners, 
and saying there is such a debt, is not sufficient without an affidavit. 2 Ves. 249. — 

56. Creditors who have signed the certificate, may be heard against its allowance; and 
the allowance has been sometimes refused and sometimes adjourned, even where there 
has been no opposition. Many years may intervene between the signing and the 
allowaoce of tbe certificate; and large ef^cts may in the meantime come to the bank¬ 
rupt; and the future allowance ought not to overreach them, a Burr. 718.— 

57. Creditors were formerly permitted, by an order from the great seaL to prove their 
debts under a commission, for the purpose of opposing the allowance or the certificate, 

without 
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without beinjt restrained from proceeding at law for their debts. 7 Vin. 154 . 

1 Atk. 219< 221. .‘JjJro. 216. Co. Bt. Laws, 130. 14 Vcs.49.5.— 58. Blit by st. 

49 Geo. 3 . c. 121. s. 14. proving or clainnug a debt under a commission, for any pur¬ 
pose whatever, is made an election by the creditor, to take the benefit of the com¬ 
mission with respect to such debt. — 59. Creditor who has not conic in under the 
commission, and has the means of trying the validity of the certificate at law, cannot 

i iettlion to stay the certificate. 1 Buck, 225. — 60. Where a petitioner praycil the 
ord chancellor to stay a certificate, in order to ^ve him an opportunity to prove his 
debt; but did not account for his not having applied before; the lord chancellor dis¬ 
missed the petition. 2 Bro. 48. — 61. If a petition is presented against the certificate, 
on or before the day appointed for the allowance, it is immediately stayed, and the 
petition set down to come on in the usual course. The petition must be served on the 
bankrupt, that he may have an opportunity of answering the allegations. Co. Bt. Laws, 
463. — 62. Petition by a creditor, having the bankrupt in execution, to prove, for the 
purpose of preventing the certificate, then before the lord chancellor for allowance; 
waiving the dividend ; the bankrupt having been so before. The petition as to staving 
the certificate dismissed with costs; with liberty to prove. 14 Ves. 1.38.— 6.3. Mo¬ 
tion on Saturday the 11th, the last day for presenting a petition against a bankrupt’s 
certificate, that a petition prepared, but not properly signed, might be ordered to be 
received on Monday the 13th, and considered as presented on the llth, refused 1 
Mad. 111. — 64. Sevible, a petition to stay a certificate prospectively, cannot be 
supported. 1 Buck, 39. — 6.5. Bankrupt not served with a petition to stay liii 
certificate, on which an attendance had been ordered, entitled to his certificate; 
and not bound by taking copies of the allldavits. I V. & B. 543. >—66. Petition 
to slay certificate not being served till the I’ay of petitions, though not answered till 
the day before, the bankrupt declared entitled to his certificate. Cooper, 97.— 
67. Petition to stay certificate must be served before petition-day. 2 Rose, 187.— 
68. Petition to stay a certificate, must be personally served on the bankrupt before 
the petition-day. I Buck, .38. — 6‘). Though a bankrupt applies to the court to have 
a petition to stay his certificate advanced, yet that is not a waiver of his right to be 
personally served before tlic petition-day. 1 Buck, 39. — 70. Whether afTidavits to 
stay a bankrupt’s certificate, filed after the petition presented, must be confined to 
replying to new matter introduced by the bankrupt, (iiucre. 10 Vos. 359. — 71. Affi¬ 
davits in support of petitions to stay certificates, are from necessity an exception to 
the rule, that affidavits sworn previously to the answering of the petition, are inadmis¬ 
sible in evidence. 2 Rose, 257. —■ 72. General order in bankrujitcy, that affidavits 
in support of a petition to stay the certificate, shall be brought into the office together 
with the petition, except such as shall be necessary in reply to uffiilavits in answer to 
it 11 Ves. 510.— 7 . 3 . An affid.ivit m siipfiort of a petition to stay a ccrtificnte filed 
after the petition is presented, cannot be read. 1 Buck, 178. — 74. Upon petition to 
stay a bankrupt’s certificate, aflidavits filed after the petition presented, admitted only 
in reply; according to the General Order, 16th Nov. 1805. 1 Ves. &Beam. 5.— 76. If 
a creditor believing a commission to be invalid, does not prove under it, but acting 
adversely, declares to the bankrupt and his friends, that he means to petition for a 
tupenedeas, and to stay the certificate, unless his debt be paid or satisfied, that is not 
such a tampering as will operate in bar to liis petition, l Rose, 402. — 77. A petition 
to stay a certificate, is an exception to the regular course of proceeding and may be 
beard out of its turn. 1 Rose, 93. — 78. Upon a petition to stay a certificate, im- 
p uting conduct to the bankrupt, which if proved would amount to felony, the court 
will not direct an issue to try the fact of conformity. 1 Buck, 275. — 78. If a ere. 
ditor is induced by money to withdraw a petition presented against the certificate, or 
after such a petition, sells his debt, with an agreement to withdraw his petition, it 
will avoid the certificate; and to prevent such practices, petitions against a certificate 
are not now allowed to be withdrawn as of course. Co. Bt. Laws, 465. — 79. By a 
General Order, if any solicitor shall refuse or neglect to take away from the office, 
the order made upon the hearing of any petition presented against the allowance of a 
bankrupt’s certificate, within three months from the time such order is made, such 
bankrupt’s certificate is to be laid before the lord chancellor for his allowance and 
confirmation, notwithstanding any order pronounced for staying the same. General 
Order, 22d Mar. 1796.— 80. To a petition by a petitioning creditor tliat the assignees 
may, out of the funds in their hancis, pay the solicitor’s bill up to the choice of as* 
signees, and which had been taxed by the commissioners, it is a sufficient objection 
that the commissioners have allowed charges in it which ought to be expunged. 1 
Rose, . 397 . — 81. The court has not jurisdiction to appoint a reedver upon petibon 
in buikruptcy. 1 Rose, 179. 

N 4 (I) AcMont 
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BANKRUPT. 


(1) Action! and Pleadings arising out of or connected with hanikruptcy. 

1. A demand and refusal is necessary, to enable the assignees of a bankrupt to sutf 
in trover for goods, collusively sold in contcuiplation of bankruptcy. 2 H. B. 135. — 
2. Party, to whom commissioners assign bankrupt’s estate, for use of creditors, may 
recover in his own name. Stat. 1 Jac. 1. c. 15, s. 13. — 3. The st. 1 Jac. 1. c.-lS. 
s 11 & 12, and 5 Geo. 2. c. 3. s. 2!). provide that, if any person shall be convicted by^ 
indictineut for falsely swctiring to a debt under a commission of bankrupt, he shall 
forfeit double the sum so sworn to, to be appropriated to the use of the different cre- 
(iitors; under which acts, the bankrupt’s assignee, as organ of the creditors, may sue. 
7 T. II. 458. —' 4. If a bond is made to a trustee, in trust for one who becomes a 
bankrupt, the assiguces cannot bring the action in their own name, but must sue in 
the name of tlie trustee. 1 Atk. 193. — 5. If a creditor to whom a bill has been 
transferred by a l)ankrupt partner, receive the money due thereon, the solvent part¬ 
ners, together with the Isinkrupt’s assignees, may join in an action for the money re¬ 
ceived. 10 East, 418. — G. In trover, the non-joinder of a co-assignee is only matter 
in abatement. 5 East, 407. 1 Smith, 487. — 7. If in trover a co-assignee is not 

joined, those who sue alone can recover only their proportionable shares. Ibid. — 

8. A party cannot d.snffirm by one action what he has affirmed by an antecedent one. 
If, therefore, the assignees of a bankrupt, in an action against A. for the bankrupt’s- 
moncy, refuse to admit his defence, that he has paid it to B. under the bankrupt’s 
order, they cannot afterwards sue B. for the money. In the former action, they 
disaffirmed A. for their agent; by the latter, tliey would affirm him. 2 T. R. 287. — 

9. Where a bill was filed by a creditor, upon a debt accruing after the bankruptcy, 
against the executor of the bankrupt, and his assignees, for an account as having a 
surplus, and to rc.-truin the assignees from paying the surplus to the executor; the 
assignees demurred, and their demurrer was allowed; the executor only being liable 
to tlic creditor, and the assignees to the executor only. 4 Bro. 270. 2 Ves. jun. 95. 

— 10. Such assignees as refuse to join as co-plaintiffis in a suit by the others, may 

be made defendants. 2 Rose, 371. 1 Mer. 244. — 10. Where several are joint 
contractors, all must be sued, tliougii one is a ccrtifieated bankrupt. 2 M. & S. 23. — 
12. Assignees may sue in the debet and deliuet, because the whole property of the 
bankrupt is vested in them by law. 2 T. R. 45. — 13. If after an act of bankruptcy, a 
person receive goods from the bankrupt, and convert them into money, his assignees 
may either affirm the contract, and bring an indebitatus assimpsH for the money; or 
disaffirm the contract, and bring trover for the goods. 12 Mod. 324. 7 Mod. 461. 

2 Blk. 827. 3 Wils. 304. — 14. If they bring one action, and proceed to judgment 
in it, they cannot bring the other. 12 Mod. .324. 5 Wils. 304. 2 Blk. 827.— 

15. The assignees have the option of bringing either trover or assumpsit, against one 
who has sold the bankrupt’s goods, and received the price since the act of bankruptcy. 
2 T, R. 141. —16. The assignees may either have trover or assumpsit against the 
vendee of the sheriffi or the plaintiffi in the original action, if he tias received the 
money of the sheriff 3 Wils. .304. i Ld. Raym. 724. And in trover against 
the original plaintiff the sheriff need not be joined in the action. 2 Stra. 996. 

17. Assignees cannot sue for money, received in payment of a bill indorsed by the 
bankrupt to a creditor, after act of bankruptcy. They must bring trover. 1 btark. 
481. —18. If a fraudulent preference has been given by a bankrupt to one of the cre¬ 
ditors, the assignees may citlicr affirm or disaffirm the transaction; by affirming it, 
they place themselves in the bankrupt’s sitiintion, and admit the defendant to ail 
tho«e privileges to whicli, as against the bankrupt himself, he would have been en¬ 
titled ; amongst others, to the right of setting off a debt on mutual credit, under stat. 
5 Geo. 2. c. .30. s. 28. They affirm the transaction by bringing a suit ex contractu^ 
even though they lay the contract as made with themselves; they disaffirm it by a 
suit ex delicto, 4 T. II. 241. — 19. Action for money hud and received will not lie by 
assignees, to recover India stock, transferred by the bankrupt after an act of bank¬ 
ruptcy. 5 Butr. 2589. — 20 . Where a creditor receives money as the proceeds of 
the bankrupt’s property, tbougli it be not the identical sum received from the sale, 
the assianees may recover it by action of money had and received. 1 M. & S. 583. 

— 21. I'lie property of a bankrupt is vested in fiis assignees by the assignment, from 

the act of bankrujitcy by relation; and therefore, if a sheriff takes the bankrupt’s 
goods in execution after an act of bankruptcy, and before the commission, but 
sells them after the issuing the commission, the assignees in^ have trover against 
him, but they cannot have trespass; not even where the sheriff levies or pays over 
after ah act of bankruptcy of which he has notice, 1 Burr. 20. 1 T. R. 475. 

Comb. 
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Actions and Pleadings. 

Comb. 123 . fi. C. 1 Show. 13. — 22 . An action of debt, on n simple contract, can¬ 
not l)e maintained by assignees a^minst an executor. Cro. Car. 20f). — S.'S. The 
proper course ipr recoverinfj the penalty under statutes 1 Jac. 1. c. 15. s. 11 and 12. 
and 5 Geo. 2. c. 30. i.! by action. 7 T. R. 458. — 21 . Assignees, suing upon 
contract made with bankrupt belbrc bankruptcy, must sue as such. Cowp. 569. 
Wiglitw. 65. 10 East, 61. — 2S. Assignees suing upon contract made with bank¬ 

rupt since bankruptcy, need not sue as such. Cowp. 569. Wightw. 65. 10 East, 61. 
— 26. Ilian action by the assignees to recover back money paid by the bankrupt, 
after lie had committed an art of bankruptcy, and before the commission was 
opened, it is not necessary for them to declare as assignees. Wightw. 65. — 
37. In actions by assignees, it is not necessary for them to set forth the commission 
and proceedings at large, or how the party became a bankrupt, but they may 
declare shortly. Ld. Rayin. 1546. 2 T. II. 45. — 28. An assignee appointed in 
room of one displaced, declaring upon j udgment recovered by the former assignee, 
may state generally that himself has been duly constituted and appointed assignee. 
10 East, 61.— 29. If A. and B., separate traders, become bankrupt, and C. is chosen 
nssiignec under each commission, he cannot, in one and the same action, recover 
demands due individually to A, and B. A. and B., had they remained solvent, could 
not have sued jointly, neither can he who is their representative. 3 T. R. 433. — 
50. If the same set of assignees arc chosen, under one commission, against A. and B. 
partners; and another against C., not in partnership with A. and B. ; they may de¬ 
clare ns assignees of A. and B., and also us assignees of C., for a joint demand due to 
all three. The only objection that could be raised would be, that it appears that a 
joint commission has been issued against two of three partners; but none can be 
raised, since non comtat from the declaration, that C. was in partnership with A. 
and B. 3 T. R. 779. — 31. Assignees may describe themselves as assignees of part¬ 
ners generally, though there are separate commissions against each. 15 East, 428.'— 
53. Where partners commit acts of bankruptcy at different times, and in the interim 
between each, money belonging to the partnership is received by a third person, the 
assignees, under a joint commission against both, must declare for it, as money 
receiveil to the use of themselves and the then solvent partner. 3 B. & P. 465. — 
33. Assignees of A. and B. may sue for a debt due to the separate estate of A., 
without naming B. 3 Camp. 399. — 34. Counts, on the promise of the defendant 
and another, who has since become a bankrupt and obtained his certificate, may be 
joined with counts on promise of the defendant alone. 6 Taunt, 179. — 35. In an 
action of assuiiipsit, except there has been an express promise to the assignees, the 
right way of declaring is, to lay the promise to have been made to the bankrupt. 

6 Mod. 131. 7 Vin. 139. 2 Stra. 697.—36. In debt on specialty, assignees need 
not make profert of the deed ; because they are in by act of law, and may not have 
the means of obtaining the oblignlion. Cro. Car. 209. — 37. In an action, by the 
assignees of a bankrupt, fur the penalty under statutes 1 Jac. 1. c. 15. s. II and 12. 
and 5 Geo. 2. c. 30. s. 29. no objection can be made to the indictment upon which 
it is founded, which is conclusive in such collateral proceeding. 7T. li. 458.— 
S8. In an action, by the assignees of a bankrupt, for the penalty under statutes 
1 Jac. 1. c. 15. s. 11 and 12, and 5 Geo. 2. c. 3U. s. 29. it is sufficient to state the 
defendant’s previous conviction on the indictment for perjury, without averring that 
the defendant took the oath in question. 7 T. H. 458. — 39. In the case of an 
express (iroinise, after certificate, the creditor may declare on the original came of 
action; and, if the certificate be pleaded, the subsequent promise may be given in, 
evidence. Peake, 68. — 40. But if the promise he only conditional, the plaintiff 
must declare specially, and prove the condition performed. 4 Camp. 205.— 41. In 
an action for falsely and maliciously suing out a commission of bankrupt, it is unne¬ 
cessary to aver that plaintiff was not indebted. 2 Wils. 147. — 42. By stat. 5 Geo. 2. 
c 30. s. 7. if any bankrupt shall be arrested, prosecuted, or impleaded for any debt 
due before he became bankrupt, he shall be discharged upon common bail, and may 
plead in general, that the cause of such action accrued before he became bankrupt, 
and may give the act and the special matter in evidence; and the certificate and the 
allowance thereof, according to the directions of the act, shall be sufficient evidence 
of the trading, bankriqttcy, commission, and other proceedings precedent to the 
obtaining such certificate, and a verdict shall thereupon puss for the defendant, unless 
the plniiitiff can prove the certificate was obtaine<l unfairly and by fraud, or unless the 
plaintiff' can make appear any concealment by the bankrupt to the value of ten 
pounds; and if u venlict pass for the defendant, or the plaintiff is nonsuited, or 
judgment is given against the plaintiff, the defendant shall recover his full costs. 

43. By sect. 41 of the same act, a copy of the certificate may be given in evidence, 
if signed and attested, and entered of record as therein directed. — 44. The general 
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plea of bankruptcy is proper, if the certificate i be allowed anr time before plea 
pleaded, though alter the commenceineiit of the suit, provided the defendant were a 
bankrupt before. 9 East, 83. — 45. Upon a general plea_ of^ bankruptcy, under 
5 Geo. 2. c. 50. to an action on a bond, the plamtifT may give in evidence the con¬ 
dition (without having Set it out on the record) to shew that the action is not barred 
by the certificate. Dougl. 160.—46. Evidence of gaming, invalidating the certi¬ 
ficate, is admissible under the simililer to the general plea of bankruptcy. 1 S. & B. 22. 
— 47. Where a bankrupt acceptor pleads his certificate, he is, primA/acie, discharged, 
if it appear that the commission was sued after the day on which tho bill bore date, 
though before it became due. 5 Esp. 90. — 48. Bankruptcy and certificate, in a 
foreign country, cannot be pleaded in the general form given by stat. 5 Geo. 2. 
c. 50. 8. 7. 2 H, B. 553. — 49. No one but the bankrupt himself can avail himself 
of the general form of pleading given by the statute. 1 B. & P. 448. Id. 450, n. — 
50. Plea of bankruptcy to a billj by heir at law, against devisee, overruled as bad in 
point of form, not averring distinctly and in succession, the facts upon which the 
bankruptcy rested. Not sufficient, for the purpose of such a plea, to state that the 
plaintiff was duly found a bankrupt under the commission. 5 Mcr. C67. — 51. Plea 
of bankruptcy, generally after the making of the promises, without stating that the 
defendant conformed to the statutes of bankruptcy, &c. held good. 2 Smith, 459. 
6' Enst, 415. Cooke, 518. — 52. A general plea of liankriiptcy under stat. 5 Geo. 2. 
c. 50. s. 7. must pursue the form prescribed by that statute, by stating, that the 
cause of action accrued before the bankruptcy; merely to allege that the contract 
in question was concluded before, is iusiiflicient. 4 T. It. 1.56. — 5-3. A bankrupt 
cannot give his certificate in evidence under the general issue. I Camp. 565. — 
54. A bankrupt, wishing to avail himself of his certificate, under 49 Geo. 5. c. 121. 
a. 8. must plead it. 12 East, 664.— 55. Plea pai« darreign continuance, that de¬ 
fendant liecame a bankrupt, Ciannot he rejected by the court, if verified by affidavit; 
but the plea must allege that he hath conformed, or it is had. 2 Wiis, 139. — 56. A 
plea of the plmntifPs bankruptcy must be put in upon oath. 2 Cox, 44. — 57. The 
assignees of a bankrupt succeed to all his rights and privileges in respect of the pro¬ 
perty assigned; therefore, ^o an estoppel between him (a landlord) and his tenant, 
who, consequently, cannot plead nU habuit in tcnenientis, to covenant brought by tlie 
assignees for rent. 7 T. K. 557.— 58. Commissioners, when sued, may plead the 
general issue, or a general plea in justification. Stat. 1 Jne. 1. c. 15. s. 16.— 
59. Whereever, by an act of parlinment, a defendant is permitted to plead generally, 
and give the special matter of his defence in evidence; this privilege is reciprocal, 
and the plaintiB' may also give all special matters in evidence which tend to answer 
the plea, and support his demand: thus, in the case of a general plea of bankruptcy. 
3 T. R. 640. — 60. If a pleading properly concludes to the country, the only mode 
of replying is to join issue. Tlicrefore, there cannot be a special replication to a 
general pica of bankruptcy, which, under the statute, concludes to the country; and 
though there was such replication in Dougl. 461. yet there was no objection. 2 M. 

6 S. 549.—61. A replication to a general plea of bankruptcy, slating the special 
matter, is bad on special demurrer. 5 Camp. 499. n.' 2 M. & S. 549. — 62. Losses by 
gaming may be given in evidence under the general pica of bankruptcy. Holt, 520. 
— 65. The same particularity, and no more, required in nn original action is requisite 
in a declaration in idi'e facias. Therefore, a declaration in scire facias, brought by the 
assignees of a bankrupt, to revive a judgment obtained by him, may state generally, 
that he became a bankrupt within the meaning of the statutes, &c.; and that hi» 
goods, &c. were assigned to them. 2 T. II. 45. — 64. A scire facias to have execu¬ 
tion of the future effects of a trader twice a bankrupt, whose estate, under tho 
second commission, did not pay 15*. in the pound, must aver that fact; since the 
provision of the stat. 5 Geo. 2. c. 30, which gives the right, says, “ unless the estate 
shall produce 15*.;*’ sa that the rule, that where an exception is introduced in the 
clause giving a right, it must be negatived by the party asserting the right, applies- 

7 T. R. 27. — 65. An action lies under stat. 5 Geo. 2. c. 30. s. 9. against a bankrupt 
whose estate, under a second commission, produces less than IS*, in tho pound, and 
notwithstanding the plaintiff’ may have signed his certificate under the second com¬ 
mission. 5 T. R. 287, — 66. A judgment recovered by an assignee displaced, was 
« for damages sustained for injuries committed, as well by the defendant against the 
bankrupt before his bankruptcy, as against the assignee as such since.” It was pre¬ 
sumed, for injuries done to the estate, i East, 61. 

(K) Proceedings. 

1. Books of the bankrupt noticed or referred to by him on his last examination, 
. form part of the proceemngs under the xommission, to be deliTered with costs to 

■ the 
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the stn^ei, bj ony person, who, by refusnl to jpart with them, renders an appll. 
cation to the great seal necessary for the obtaining ot them. 1 Rose, 395. — 3. Depo¬ 
sitions upon which commissioners have founded a report upon a reference to them, 
are proceedings in the bankruptcy, and, as such, to be left in the custody of the 
assignees. 3 llose, 19. — 3. The assignees, not the commissioners, arc entitled to 
th(^ custody of the proceedings. CooKc, 105. 15 Vcs. S93.— 4. Assignees or soli¬ 

citor under the commission, not permitted to say that they are in any person’s hands 
but their own. 1 Rose, 134. — 5. The clerk of enrolments is not entitled, as against 
the assignees, to a lien on the proceedings for the expences of their enrolment, upon 
an order obtained by the bankrupt. 1 Rose, 275. 19 Ves. 161. — 6. The deposi¬ 
tions taken before the commissioners are not of a public nature, but taken to defend 
themselves; therefore, the court will not order a copy of them, l Ld. Raym. 15.3. 
Cooke, 105.—7. Solicitor not bound to produce proceedings upon a ntbpana dueet 
iecum. The course is, to apply for an enrolment, and then take a copy. 4 Esp. 43. 

— 8. The proceedings under a commission of bankruptcy, superseded, ordered to be 
|>roduced at the hearing of the cause in the court of chancery in Ireland, with a view 
to evidence from the bankrupt’s examination; but not of course. 11 Ves. 557.— 
9. Commission of bankruptcy superseded, and an action brought, the lord chancellor 
ordered the commission and proceedings to be delivered by the solicitor to the secre¬ 
tary, and by him to the associate, to be produced on the trial, with liberty to inspect 
ami copy. Such an order properly refused by a judge. 19 Vcs. 162. 1 Rose, 276. 

— 10. Proceedings under a commission of bankruptcy in the secretary’s office, not 
permitted to be used as evidence in actions by strangers, unconnected with the com¬ 
mission. 8 Ves. 314.— 11. Where a bill was brought by assignees for a discovery of 
the bankrupt’s effects, the court refused the defendants permission to look into tiirir 
depositions taken before the commissioners, in order to make their answers consistent. 
1 Atk. 288.— 12. Proceedings to be enrolled. Stut 5 Geo. 2. c. 30. s. 41. 

(L) Documents. 

1. General inspection of a bankrupt’s books, for the purpose of getting rid of the 
certificate by proving gambling transactions, refused. 6 Vft. 614. — 2. A person hav¬ 
ing a deed in his possession, that in effect amounted to an net of bankruptcy, one of 
the parties was ordered to attend the commissioners with it, without prejudice to any 
objection being taken before them as to disclosure of confidential communications. 
1 Buck, 17. — .3. If a solicitor, not being the bankrupt’s solicitor, has in his custody 
a deed of assignment executed by the bankrupt, he must produce it, if required so 
to do by the commissioners. 1 Buck, 110. — 4. Where the commissioners refused to 
proceed in the bankrupt’s examination, unless he produced his books, &c. which 
were in the office of a muster of the court of chancery in Ireland, or copies of them, 
an order was made, declaring that such books or copies must, if required, be produced 
at the expellee of the estate. 2 Rose, 164. 3 Ves. & Beam. 94.— 5. A bill of ex¬ 
change on which the commission was sued out, ordered to be lefl with the assignees, 
and enrolled of record with the commission and proceedings. 2 Rose, 188. 

(M) StUes. 

1. Commissioners not to decidc,whcthcr an estate of bankruptshall he sold ornot; there 
must be an order for sale; any creditor has a right to insist on it. 1 Ves. 169.—2. Com¬ 
missioners of bankrupt may order the bankrupt’s estate to be sold in the country, without 
any order of the court. Cox, 225. — 3. The advertisements in cases of sales before com¬ 
missioners should not be general, but should name the hour; and after the time is expired, 
if the commissioners are not gone, they ought to admit a better bidder; if they do not, 
the court, upon petition, will open the bidding. 1 Atk. 202.— 4 . Upon bankruptcy, the 
mode of selling an estate is leU to the commissioners, not directed by the court, as in 
a sale by a master. 1 Ves. 112. — 5. The assignees may sell the bankrupt’s property 
^ private contract. 3 Rose, 66. — 6. The sales are liable to the auction duties. 1 
^sp. 699. — 7. In bankruptcy, application to open biddings after deed executed, 
and the purchaser put into possession, too late, l Ball & Beatty, 209. — 9. When a 
sufficient advance is ofiered, and the application is recently rnauc, biddings in bank¬ 
ruptcy may be opened. I Ball & Beatty, 210. — 10. Only the assignees ot the debtor 
making the pledge, can insist upon its being sold. Cooke, 124. — 11. Bonds, bills of 
exchange, and other personal securities, pledged or deposited with a creditor, may be 
directed to be sold before the commissioners m the same manner as an estate. Cooke, 
123.— 12. A creditor having a mortgage or pledge, apprehensive that security is not 
equal to liquidation of debt, may liave the pledge sold. This was done formerly by 
petition. Sec 7 Vin. 101. 9 Ves. 115. 11 Ves. 398. 403. But now the commis¬ 
sioners are directed by a General Order (Gen. Order, 8th Mar, 1794), to have the 

mortgage 
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mortgage sold before them, or by public auction ; and they are to cause due notice to 
be given in the London Gazette, and in such other of the public papers as they may 
think fit, when and where the mortgaged premises are to be sold, and the proceeds 
<»f the sale are to be first ap[)lied to the payment of the expcnces of the sale, and then 
in payment of the mortgagee’s principal, interest, and costs; and in case of a defi¬ 
ciency, the mortgagee is to prove for the resi<luc under the commission.— 1.5. O^dcr 
in bankruptcy on petition for sale of premises, subject to an equitable mortgage j the 
General Order (8th Mar. 1794) applying only to legal mortgages. 16 Vesr434.—14. The 
court will not, sitting in bankruptcy, on behalf of the sureties of a bankrupt, direct a 
saleof mortgaged premises, for payment of a debt secured by recognizance, or tor payment 
of any other security, except a mortgage. 1 Ball & Beatty, 197. — IS. Where the 
grantor of an annuity secured by real property, becomes a bankrupt;^ and arrears of 
the annuity become due after the bankruptcy, tlie real security will, on tlie petition 
of the grantee, be ordered to be sold, atid the produce applied in satisfaction of so 
much of the arrears and value of the annuity ns the same will extend to satisfy, and 
the gr^tee be allowed to prove the residue under the commission. I Mad. 496. — 
16. Bankrupt before his bankruptcy, on a loan of stock, gave a Imndto rc-tninsfer the 
principal within three years, and pay the amount of the dividends in the meantime, 
and also agreed to convey a real estate as a security. No re-transfer was made, nor 
any dividends made. Held, that on bis bankruptcy, the security should be sold, the 
dividend paid out of the produce, and that stock should be purchased; and if not 
sufficient to re-purchase the whole principal stock, that proof should be made under 
the separate estate for the remainder; and that the assignees were not entitled to 
have three years to rc-transfur the stock. 3 Mad. 159. — 17. In the sale of an office, 
the course of proceeding is, for the assignees to settle the price with a purchaser, and 
then to propose him to, and get the approval of, the person having the power of ad¬ 
mission, whereupon the bankrupt must surrender the office, whicli the chancellor will 
compel him to do at the peril of imprisonment. 1 Atk. 910. Cooke, 283. 

(N) Void Transactiims. 

1. Until an act of bankruptcy, they us ilisponendi over goods remains with the 
trader, unless he exercise it by way of a voluntary and fraudulent preference 
of a particular creditor, in contemplation of bankriq)tcy. 5 East, 175. — 2. A trans¬ 
fer on tlie eve of a bankruptcy, is only fraudulent when it is a voluntary act moving 
from the debtor. Holt, 503. — 3. The nrcfcrcncc of' a particular creditor by a trader in 
bad circumstances is valid, if the trader did not cuiUemplate bankruptcy at the time, 
though the creditor did not threaten arrest in ease of refusal. 6 T. 11. 152. — 4. Legal 
preference is, where the property is duly and regularly transferred, and the transfer 
complete before an act of bankruptcy; as where payment is made by a trader in the 
ordinary course of dealing, or enforced by legal process, though but the evening of the 
bankruptcy. Cowp. 117. Lofi't. 472. — 5. Where a trader, under a threat or appre^ 
heusion of legal process, or from the pressure and importunity of his creditor, 
delivers property to him, or gives him a power to receive it; the transaction h 
valid, even though the trader knew himself to be insolvent. 1 T. R. 155, 156. 
2Bos.&Pu11. 1 S2. .>Ves. 85. I Vcs. jun. 280. 5T. R. 235. gT. R. 152. 2 Camp. 

■ 166. 11 East, 256. —6. A preference shewn to a particular creditor by a trader con¬ 
templating bankruptcy, if given under an apprehension, however groundless, of legal 
process, or on a demand for payment, is in tlie ordinary course of trade, and therefore 
valid. 1 T. R. 155. 156, n. — 7. The circumstance of a bond debt not being due, 
in satisfaction of which goods have been* given, is not decisive of.fraudulent pre¬ 
ference. 2 B. & B. 582. — S. A payment made previously to an act of bankruptcy to 
an obligee, wlio presses for payment, before the bond is forfeited, is good. 4 Esp. 60. 
— 9. A. discounts n bilbfor B., and before it conics due, lias reason to suspect that the 
acceptance is forged. Ho takes two constables to an inn were B. is. Whilst they 
arc in attendance below, he ask's B. whether he is aware there is any irregularity in 
the bill. B. says, " I am; but the whole shall be paid.’* A. insists upon payment 
before B. left the room: on which B. proposes to assign him hops, &c. lying in a 
rented warehouse. There was evidence, that after the arrangement was acceded to, 
and before the bill of sale was executed, B. must have been aware that the constaUei 
were in attendance, us messages were sent up from them to know if they were wanted. 
The bill of sale was held good against a subsequent bankruptcy. Mann« Index. — 
10. A trader, in contemplation of bankruptcy, sends his clerk to make a payment to a 
creditor; but before the clerk reaches the creditor’s house, the creditor makes a per- 
■onal demand of the debt. Held, that notwithstanding the intention to give a prefer¬ 
ence, the intermediate ilemand made the payment by the clerk valid. 1 Cainpb. 416. 

— 11. If 
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—• 11. If A., R shop-keeper, proairc B. to discount accommodation bills drawn by him 
and accepted by third persons, and B. allerwards rctiuire A. to give him a cotlmeral 
security for the payment of the bills; upon which A. secretly deposits with him a 
quantity of goods from his shop, to be sold for B.’s benefit, if the bills should not be 
paid; and soon after A. becomes bankrupt, and the bills are dishonoured. The de¬ 
positing of the goods in this manner, as a security, cannot be invalidated as a voluntary 
preference in contemplation of bankruptcy. II East, 166.— 12.,-Defendant having 
discounted bills for B., required a collateral security, upon which B., at diderent times, 
brought goods to defendant in the evening, to be sold to cover the bills, ifdishonoured. 

B. shortly became bankrupt. Hehl, that the depositing of these goods at the urgency 
of the defendant, was not a voluntary preference, though there was no immediate 
right of action. 2 Cainpb. 166.— 13. Holder of note gave it up on receiving an 
order to pay out of purchase-money. It was not accepted, but purchaser verbally 
agreed to give notice to attend wlien the deeds and money were ready. He did at¬ 
tend accordingly i but before the business was over, drawer was arrested, and soon 
after a bankrupt ; holder had a lien; the order not being given in contemplation of 
bankruptcy, thougli he knew drawer to be insolvent at the time. 1 Ves. 280.— 

14. Security made by a debtor insolvent, his eflccts under execution, and not two 
months before bankruptcy, upon a previous application of a creditor ignorant of those 
circumstances; the lord chancellor thought it valid, but permitted the assignees to 
bring an action. 3 Ves. 85. — 15. J. R. before hgr bankruptcy, being pressed to dis¬ 
charge a debt, and giving to her creditor a draft on the executor of a debtor of her’s, 
which draft the executor promised to discharge, on receiving assets, is a good equitable 
assignment of the debt, and available against the assignees of J. R. 1 Mad. 53.— 

16. Property delivered by a trader to a creilitor, in contemplation of bankruptcy, and 
in order to give such creditor an undue preference, is fraudulent and void, 4 Burr. 
2171 . 4 Burr. 2235. 1 Blk. 660.— 17. Preference in contemplation of bankruptcy, 

however moral the act, void. 18 Ves. .342.—18. Delivery of effects in contemplation 
of bankruptcy to a creditor, though standing perfectly ioiia Jule, is bad, if voluntary 
and without pressure. 3 Ves. 85.— 19. An assignment of part of a trader’s effects in 
contemplation of bankruptcy, is fraudulent. 3 Wils. 57.— 20. A pretended sale,though 
of part only of a trader’s goods, to a particular creditor; or any other contrivance not 
in the course of trade, but calculated merely to give a fraudulent preference, and to de¬ 
feat the equality of the bankrupt laws, is void; though the tiehvery of the goods to 
such creditor, and his assent to the transaction, he complete, before any act of bank¬ 
ruptcy committed. But such pretended sale is not in itself an act of bankruptcy; nor 
is any other fraudulent transaction without deed. Cowp. 629.— 21. A transaction void 
as against creditors, but Valid against debtor himself, is not availalilc by the assignees 
under the subsequent bankruptcy of the debtor, not contemplated at the time. 5 Taunt. 
109. 663. — 22. Legal title in contemplation of bankruptcy protected by the previous 
equitable title. 13 Ves. 122.—23. Semblc, that if a trader, by delivering over pro¬ 
perty, in order to evade a threat of process, gains nothing, the preference must be 
presumed voluntary. 7 East, 544. — 24. Whether a trader, who on the verge of in¬ 
solvency, delivers goods to a creditor, does it in contemplation of bankruptcy, is a 
question of fact for the jury, though he afterwards became a bankrupt. 5 Taunt. 539. 

1 Mars. 196.— 25. A fraudulent purchase of goods from a person in insolvent circum¬ 
stances, by a creditor, with knowledge thereof, to save himself and cheat the other cre¬ 
ditors, of whom the insolvent bought such goods upon credit, is void. 4 Burr. 2477. 
— 26. A trader, in contemplation of absconding, incloses certain bills to A., a particu¬ 
lar creditor, in discharge of his debt, saying, he nas the honour to shew him that pre¬ 
ference which he conceives is his due: this is done without the privity of A., and fol¬ 
lowed by an act of bankruptcy before the notes could possibly be delivered. The 
essential motive being to give a preference, and the act itself complete, the transaction 
if void. Cowp. 117. — 27. A trader in insolvent circumstances, and under arrest in 
execution at the suit of a creditor, assigns all his goods and effects to him in pay¬ 
ment of his debt, with a trust for payment of the surplus to himself. Held, this u m 
contemplation of bankruptcy, and fraudulent, within 1 Jac. 1. c. 15. s. 2. notwith¬ 
standing the compulsion of the arrest. 3 Smith, 137. 7 East, 138. — 28. Where a 
trader, knowing himself to be insolvent, called upon his creditor and informed him of 
it; and the creditor thereupon said, that he must be paid his debt, which was done, 
and the trader immediately afterwards became bankrupt. Held a fraudulent prefer¬ 
ence. 2 B. & P. 283. —■ 29. The acceptor of a bill informed the holder, before it be¬ 
came due, that he was insolvent; the holder promised, if the bill was regularly paid, 
he would guarantee a composition to the creditors: the bill was paid, tiie acc^tor 
)iecaine bankrupt. Held a fraudulent preference. 3£sp. 215. — 30, If the consignee 
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of ^ods upon credit, tutpecting his solvency, refuse them, and eonsimor upon notifi¬ 
cation consents to receive them back (which consent will be presumed) uey will not pau. 

1 Str. 165.—31. The rule, that a trader on becoming insolvent may rescind a contract in 
favour of a particular creditor, is limited to cases where the contract is not complete; 
therefore he cannot rescind a contract of sale where goods have been delivered, and a 
bill has been accepted by him for the amount. 6 T. K. 80. — 32. A. purchases goods of 
B. ou October the 8th, for the purpose of exportation, but finding that he must stop 
payment, and that he cannot apply the mods to the purpose for which they were bought, 
he returns them to B. on October 16th: on l?th he stops payment, but expecting re¬ 
mittances from abroad more than sufficient to pay his debts, has no doubt but his credi¬ 
tors will give him time; they, however, refusing, he is made bankrupt on November 2d. 
In an action by the assignees against B.for the value of the goods; held, that the jury 
were warranted in finding that the delivei^ of the goods to B. was not made in contem¬ 
plation of bankruptcy. 1 Mars. 196. 5 Taunt. 539.— 33. Goods ordered and actually 
received were soon atlerwards sent back, to give a preference, in contemplation of bank¬ 
ruptcy. The assignees are entitled to them. 2 £ast,l 17.— 34. If A. deliver goods to B. 
upon a contract of sale, the property is changed by the delivery, though the goods were 
ODtained by B. with intent to defraud A. ; tneremre the latter cannot take them back 
aficr an act ofbankruptcy. 4Esp. 171.—35. A., an insolvent trader, receives a remit¬ 
tance from B., a creditor abroad, which he delivers to B.’s agent, C.: his other cre¬ 
ditors afterwards meet, and consent that the bills remitted shall be delivered to C. to 
hold for the parties ultimately entitled. This is a valid delivery to B., and the trans¬ 
action is not affected bv the subsequent bankruptcy of A. 1 Camp. 89. — 36. Where 
a trader, before hb bankruptcy, deposited a lease as a security fur money, u'itliout mak¬ 
ing an^ mortgage or assignment oi it, the legal estate vested in the assignees under the 
commission. 5 £m. 105.—37. If, before an act of bankruptcy, a trader place goods 
in the hands of a factor for sale, the latter may sell after the bankruptcy, and may re¬ 
tain the proceeds to answer his own debt. 4£sp. 233. — 38. A. ships goods for 
Hamburgh, and makes out the bills of lading in the name of S. & M. who have no in¬ 
terest in the property, and de{)osits these bills of lading with B. as a collateral security 
for hb acceptance of A.’s dralts. B. pays his acceptances, and A. becomes bankrupt: 
B. has a legal claim to tlie proceeds of the cargo. 1 Camp. 554.—39. A trader gives a 
power of attorney, for the purpose of enabling a creditor to receive money for his own 
reimbursement Money received under this power, after an act of bankruptcy, cannot 
be retained against the assignees. 5 £sp. 158. Queere. — 4o. Unless an execution is 
actually executed, not merely delivered to the sheriff, the bankrupt’s goods pass. 
3Lcv.69.191. iLev. 173.—41. Bankruptcy after seizurc,will not invalidate the execu¬ 
tion. Ld. Rayin. 724.—42. Lands cannot be assigned if a statute be extended upon 
thcui though the liberate was not sued before the bankruptcy. Cooke, 375.—13. When 
a tenant in tail makes a mortgage for years, and afterwards becomes bankrupt, and dies, 
without suffering a recovery, the assignees shall hold free of the mortgage. 1 Wils. 276. 
—44. Where A. made a mortgage, and afterwards a commission was taken out against 
him, and the commissioners made an assignment of his estate; and then B. lent 2,000/. 
to the bankrupt upon a second mortgage, without notice of the bankruptcy, and after¬ 
wards B. got in tlie first mortgage; this mortgage was held not to protect the otlier. 

2 Vern. 157; but judgment reversed. Journals Doni. Proc. 14 vol. 601.— 45. By 

stat. 1 Jac. 1. c. 15. 8. 5. if trader transfer manors, lands, tenements, heredita¬ 
ments, offices, fees, annuities, leases, goods, chattels, or liis debts, into other men’s 
names, except the same should be purchased, conveyed, or transferred for or 
upon the marriage of any of his children, both the parties married being of the 
years of consent, or some valuable consideration, the commissioners may assign 
them. — 46. The expressing that the consideration is for other valuable consider¬ 
ations, besides that expressed, merely allows of proof to that effect. 1 Atk. 93. — 
47. Voluntary conveyance by a solvent trader is unavailable. 1 Atk. 93. 1 Bro. 160. 
8 Ves. 200. — 48. A vohintary conveyance by one not in trade, with the view of pro¬ 
tection against possible bankruptcy in a trade in which he is about to engage, seems 
unavsulable. 1 Mont. 465. — 49. Half of a lease, bequeathed to bankrupt’s child 
under agreement, upon loan by bankrupt of half Uie fine of its renewal, either so to 
bequeath or repay the money, is distributable. 1 Bro. 160. 7 Ves. 88. — SO. It 

teems that the wife of a trader is withiu the statute, l Mont. 466. —51. Voluntary 
conveyance of trader’s property, for the use of himself and his wife, is distributable. 
Styles, 288. — 52. Settlement upon marriage by hudiand, neither indebted, in trade, 
or intending it, upm himself until his death or bankruptcy, then for payiiieut of 
annuity to his wife, U unavailable. Nor is a covenant by tm n'ife’a father to do some 
act, any consideratkm within the statute. 19 Ves. 90.— S3, Purcliase by a man in the 
joint names of himself and hie^wife, if he was a trader at the time, and he afterwards 
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becomet bankmpt, « Told againrt th« creditors, within the statute 1 Jac. 1. e. 15. •. 5. 

So if the purchase was made with the wife’s moocy, if previously receiveil and dis. 
posable by him as his own; not bound by any agreement with a trustee; and the 
receipt not connected with the purchase. 8 Ves. 195. 9 VCs. 12. li Ves.377.— 

54. A tenant for life, with remainder to his children, nnlccins the land-tax on the 
estate with liis own money, introducing into the contract for redemption his own 
name, and that of another, as trustees for his children; and afterwards l>ecomes bank- 
ruiil;.* On bill by his assignees against a purchaser of his life estate, and of the land- 
tax so redeemed, a specific performance decreed, ns being within the statute l Jac. i. 
c. 1 5. s. 5. 3 Mer. 702. — 55. Where a conveyance was made by an administrator, 
who kterwards became a bankrupt, to his children, the grandchildren of the intestate, 
for the payment of 1,500/. each, given to them by him; held fraudulent against creditors, 
unless it could be proved that he had assets in his hands of intestate, at time of con¬ 
veyance. 1 Mad, 76. — 56. If a settlement is made before man-iage, though without 
a portion, it will be good against the assignees; for marriage itself is a consideration, 
and it is equally good if made after marriage, provided it be upon payment of money 
as a portion, or a new additional sum of money, or even an ^eement to pay money, 
if the money lie afterwards paid, pursuant to the agreement. Cooke. 262.—-57. A 
covenant to indemnify the husband against the wife’s debts, is a sufficient valuable 
consideration within the statute of James, even though the husband lives apart from 
his wife, and a separate maintenance is provided for her. 5 Mer, 269. — 58. A father, 
at the request of his son, executes a mortgage to secure a debt due from the son to 
the mortgagee. Held, that the mortgage is not a voluntary conveyance without con¬ 
sideration within 1 Jac. 1 . c. IS. s. 5. 1 Buck, 165.—59. Money is not within atat. 

1 Jac. I. c. 15 . s. 5. 7 Ves. 88. 1 Rose, 210. 2 M. & S. 36. accord.; Amb. .596, 
contra,—60. If a person make a voluntary conveyance, upon consideration of natural 
affection, and he is not at the time indebted to any one, nor in treaty for the sale of 
the lauds, such conveyance has no badge of fraud. Sccus, if then indebted, or then 
in treaty. Style, 446. — 61. A voluntary fair conveyance by one not in trade, nor 
indebted,” is not avoided by subsequent bankruptcy. Cro. Car. 548. 2 P. Wms. 298. 

1 Atk. 93. 8 Ves. 195. — 62. Hence, where a man not a trader, and not indebted, 
purchased lands, and settled them to himself, and to his wife and son, and two years 
afterwards entered into trade and became bankmpt; the settlement was held good 
BOdinst creditors. Cro. Car. 548. 3 P. Wms. 298.-63. Equitable settlement by 
trader, after marriage, upon his wife, of her property, in possession of her trustees, 
and never in his own or his order, is valid. 1 Mont. 467. — 64. A deed made by a 
trader two months before au act of bankruptcy was committed, for securing the 
fortunes of children out of trust monies in his hands, was dcclari^ good s^inst 
creditors. 10 Mad. 490.—65. An insolvent trader, having, as administrator to his 
wife’s father, received a legacy to his own children, may settle it upon them, if at tha 
time he have goods of testator in his possession. 1 Mad. 76. — 66. By 5 Geo. 2. c. 30. 
s. 11. every bond, bill, note, contract, agreement, or other security whatsoever, made 
or given by any bankrupt, or by any otlier |)crson, unto or to the use of or in trust for 
any creditor or creditors, or for the security of the payment of any debt or sum of 
money due from such bankrupt at the time of his becoming bankrupt, or anv part 
thereof, between the time of his becoming bankmpt and such bankrupt’s dischai^o, 
as a consideration, or to the intent to persuade him, her or them, to consent to or sign 
any allowance or certificate, is void: and the monies thereby secured, or agreed to be 
paid arc not recoverable; and the party to such contract may plead the general issue, 
and give the special matter in evidence,—67. An agreement to nay a sum of money 
to the assignees of a bankrupt when his certificate shall be allowed, whereby a creditor 
is induced to sign (although the money to be paid is for the benefit of all the creditors) 
is void by 5 (jeo. 2. t 30. s. 11. Dougl. 659, n.—68. And an Mtion lies to recover 
back money paid to a creditor to induce him to sign the certificate. Dougl. 696. 
2 T. R. 766. 1 P. Wms. 620. See 6 T. R. 146. 4 East, 372. 15 Ves. 52.— 

69 A bond given to a creditor to induce him not to petition gainst the allowance 
of a bankrupt’s certificate, is void. 1 H. B. 647. Contradicting l P. Wms. 620. 
And sec 3 Taunt. 478.—70. An assignment in consideration of not prosecuting a 
docket struck, is not valid. 2 Mad. 40.-71. An agreement by a third person with 
the assignees of a bankmpt, to pay them the full amount of certmn sums, with the 
receipt of, and not accounting for which, the bankrupt was charged, in consideration 
that the bankrupt should not be examined by the commissioners touching those sums, 
is void; because, 1. Tlie assignees have not power over what they have undertaken 
for, and so there is no consideration; 2. The agreement contravenes the policy of the 
bankrupt law. Qumre, whether a consent by the creditors would have altered the 
case? temble, not. 3 T. R. 17. —72. A contract to make a debt not enforceable 
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** till death or bankruptcy,*' is not ^od. 1 Sch. & Lef. 46. — 7*. Guaranteeing to_a 
creditor a certain dividend, if lie will sue out a commission of bankruptcy, is legal, in 
the absence of fraud and concert. 5 Taunt. 117. — 74. The sole object of the bank¬ 
rupt law, is to have an equal distribution of tlie bankrupt’s effects amongst his creditors; 
any contract, therefore, not lending to defeat this object, does not contravene the 
policy of those laws; hence, a covenant by a third person, to pay all the creditors of 
a bankrupt their full demands if they would not proceed with the commission, is v^lid. 
6T. R. 134. — 75. Bond for a debt discharged by certificate, in consideration of a 
loan, or becoming security, is valid. 1 Atk. 256. — 76. A trader having purchased 
goods on credit, and fraudulently resold them for ready money, under their value; an 
action for goods sold and delivered, cannot lie maintained by his assignees against the 
purchaser, to recover the difference between the sums paid and the value of the gpods. 
4 Camp. 355.—77. If a trader sell goods far below their value, neither he nor his 
assignees can recover the difference, l Stark. 241. — 78. If an uncertificated bank¬ 
rupt sell to A. a vessel, of which he is the ostensible owner, A. has a good title against 
nil persons but the assignees. Peake, 149.— 79. Lease determinable upon bank-, 
ruptcy, is good. 15 Ves. 268.—80. A person who is merely the instrument or channel 
by which an unauthorized payment is made by or to the bankrupt, is not amenable. 
4 Taunt. 198. — 81. A. draws on C. in favour of B.; C. accepts, in expectation of 
goods of A., which do not come to his bands till after A. has committed an act of 
bankruptcy. This is not such a receiving by B., of the proceeds of the goods, as will 
subject him to an action for money had and received, at the suit of A.'s assignees. 

1 Stark. 481. — 82. A sheriff, without notice of the bankruptcy, paying over the pro¬ 
ceeds of an execution, is protected. And in all cases, when acting fairly, will be 
favoured by the court. 1 Blk. 205. 2 T. R. 121.— 83. The riding clerk of a creditor 
having sold goods delivered to him by the bankrupt for, and having sold and accounted 
to, his master, is liable to the assignees. Saycr’s Hep. 40. — 84. Assignees cannot 
consider the same transaction as partly valid, partly void. 2 istr. 859.. 

(O) Wije and children. 

1. With respect to the assignees interest in the wife’s property, it is the same with 
the husband’s. Whatever, therefore, or to wliatevcr extent he might have assigned or 
released it, they may claim. Vide infra. — 2. If, however, the assistance of a court 
of equity is necessary to enable them to possess themselves, it will only he extended 
upon the condition of their making a' competent settlement upon the wife, unless 
already provided for. Davies, 281. 2 Vern. 662. I P. Wins. 382.458. lAtk. ifio. 
192. 280. 2 Atk. 417. Cited 1 P. Wins. 459. 4 Bro. 139. Cited 1 P. Wins. 458. 

lBro.44. 2 Ves. jiin. 607, 680. 3 Ves. 166. 421.617. 5Vcs.517. — 3. It has been 
considered doubtful, whether a court of equity will interfere to assist a wife, if the 
husband or his assignees can get [losscssion of the wife’s property without the aid of 
the court. But the court of chancery has repeatedly granted injunctions, to stay 
proceedings in the ecclesiastical court for the recovery of a legacy to the wife, until a 
proper settlement lias been made. Bunb. KO. Free, in Ch. 548. 1 Stra. 238. 503. 

2 P. Wms. 6.38. 3 P. Wins. 10. 2 Atk. 419. Whitm. — 4, Whence, if the bank¬ 

rupt would be considered as a trustee for his wife, so will his assigneas, 2 Atk. 557. 
2 P, Wms. 316.—5. The fortune of the wife may be settled upon the husband until 
bis bankruptcy, and then to her separate use, or to the use of the children of the 
marriage; and if any part of her fortune has been lent to her husband, the debt may 
be proved undcra commission against him. 2 Stra. 947. Co. Bt. Laws,215. 2 Bro. 490. 
8 Ves. 353. 14 Ves. 598. — 6. By articles before marriage, 4000/. was settled to the 

use of the bankrupt fur life, but if he failed, the trustees were nut to pay the produce 
to him, but apply it to the separate maintenance of the wife and children. The 
settlement was neld good against the assignees, it not being a provision out of the 
bankrupt’s estate, but the settlenient of her own fortune. 2 Stra. 946. — 7. Though 
a bond by a husband to pay a sum, in the event of his bankruptcy or insolvency, to 
trustees, for the purpose of settlement, cannot stand'against the creditors, the pro¬ 
perty of the wife may be limited to the husband, until he becomes bankrupt, &c., and 
from that event, for his wife and children; and where, in articles for such a settlement, 
the husband covenanted to give a bond for ,5,000/. upon the same trusts, and had re¬ 
ceived all her fortune without making any settlement, proof was admitted under his 
bankruptcy, not only for the amount of her property agreed to be settled, but the 
5 , 000 /., or so much as the value of the property of the wife would extend to beyond 
the sum agreed to be-settled. 8 Ves. 353.— 8, Assignees under a commission of 
bankruptcy, arc in the place of the bankrupt with reference to the equitable interest 
of his wife. ' 11 Ves. 17. — 9. Assignees of a bankrupt are entitled to the equitable 
interest for the life of his wife, as well as a capital sum, subject to the equity requiring 
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visioD for her out of it 11 Vet Sl,-<-10. Auignees of a bankrupt claiming pro- 
perty in right of bis wife, must moke provision for her._ 5 Ves. 517. — ll. A w grroe s 
of a bankrupt, defendants in respect of an interest in his wife, cannot take it without 
making a provision for her. 3 Ves. 421. — 12, Assignees of a bankrupt must make a 
provision for his wife out of all her property, which can be obtained in equity only; . 
and a settlement before marriage^ of part of her property, to her separate use, does 
not bar her. 2 Ves. 607. — 1 3. Assignees of bankrupt taking his wife’s fortune out of 
the'court, must make a provision for her. They consented to give her half. 3 Ves. 
167. — 14. Equitjy of a bankrupt’s wife agmnst the assignees of her husband, or their 
vendee, for a settlement of her choses in action. 3 Mer. 574. — 15. A feme covert 
entitled to a contingent legacy; the husband becomes bankrupt; the court will not 
order payment before the assignees and the bankrupt have each laid proposals for a 
settlement before the master. Oick, 647. — 16. Devise to the use of A. and her issue 
in strict settlement, subject to a trust for debts and legacies, and to pay annuities out of 
rents and profits, with power to sell. Upon the bill of creditors and legatees, one 
of the annuitants being living, the assignees of A.’s husband, a bankrupt, being defend¬ 
ants, were decreed to make proposals for a provision for the wife. 2 Ves. 680. —- 
17. And where the wife of a bankrupt is entitled to trust property, the assignees of 
her husband are bound by the same equity, and cannot obtain the property in a court 
of equity without making a provision for the wife. —18. If the assignees claim during 
the wife’s life, provision will bo ordered for the children. 2 Atk. 417. 2 Atk. 695. 

1 P. Wms. 459. — 19. But not, it seems, if after her death. 3 Atk. 695. Amb.509.— 
20. If the property of the wife be not more than suibcicatto maintain her, as in the 
case of an annuity; the court has ordered lier to receive the whole for her separate 
use. 1 Atk. 192. More fully stated, Co. Bt. Laws, 205. 2 Ves. jun. 680. — 21.But 
if the property be sufficient to allow her a sufficient maintenance, and to apportion 
part of it to the assignees of the bankrupt, the court generally leaves it to the liberality 
of the creditors, or refers it to a master to settle what is a proper maintenance.— 
22. On a bill filed by the assignees of a bankrupt to recover money to which the bank¬ 
rupt was entitled in right of his wife, the usual reference was made to consider propo¬ 
sals for a settlement on the wife and children. The master having approved a settle¬ 
ment of the whole property on the wife and children, exceptions were taken to his re¬ 
port, and allowed, and he directed to review i.t. 1 Mad. 362, — 25. Property given to 
a wifij for her sole and separate use, does not pass. 2 Vern.96. 2 P. Wins, 316. 2 Atk. 
557.3 Atk.695. 7Vln.9S.pl. 14. — 24. The property of a feme covert, sole trader, 
according to the custom of London, does not pass. 3 Burr. 1776.—25. Thenecessai^ 
imparel of the wife and her children docs not pass. 5 Geo. 2. c. 30. s. l.— 26. If 
the wife be entitled to dower, the commissioners’ assignment will not affect it. Good. 
90. Stone, 163. — 27. A vested l^aey to which the wife is entitled, but not reduced 
into possession by the husband in his lifc-timc, survives to the wife, although the hus¬ 
band becomes a bankrupt. 2 Dick. 491.; and cited 1 Bro. 50.; so Co. Bt. Laws, 291. 
—28. The general assignment in bankruptcy has not the effect of reducing into posses¬ 
sion, a legacy of stock in trust for the bankrupt’s wife ; whose right by survivorship 
was established against the assignees. 9 Ves. 87. — 29. Ferae sole mortgagee in fee 
married; her husband became a bankrupt, and died; assignees entitled to the mort¬ 
gage. I P. Wnis. 4.5S. — .50. A chose in action due to the wife, passes; but the 
assignees must make a provision for the wife. I Vern. 7. 18. 2 Vern. 270. 
Free, in Ch. 412. l E. C. A. 58. 2 Atk, 207. 417. l P. Wms. 249. 4.58. 


3 Ves. 618. supra. —51. Hence, debts due to 'a wife dum xola, pass. 1 P. Wms. 248. 
~32. Where a chose in action was not actually reduced into possession by the hus¬ 
band, or his assignees, during his life, the bankruptcy and assignment seem to have 
been considered as such a reducing into possession as was sufficient to bar the wife’s 
contingency of survivorship. I P. Wins. 255. 3 Ves. 619. Vide supra (i).— 33. If 
the wife upon her marriage be possessed of stock in the public funds, it passes. 3 Ves. 
617, — 34. Bond upon marriaro to pay a sum of money to the husband; which, upon 
contingencies to be determined upon his death, was declared to be subject to the trusts 
of the settlement for his wife and children. Upon his bankruptcy payment was decreed 
to the assignees. S Ves. 695. — 35. Upon the marriage of the bankrupt in 1802, the es¬ 
tate of the wife, consisting of freehold, copyho]d,and leasehold lands, were conveyed to 
the use of the bankrupt and his heirs, who covenanted with the trustees, within six 
months after the marriage, to pay to them 4,ooo/. upon the trusts of the settlement. 
The trustees never demanded payment. In 1806, the bankrupt sold part of the free¬ 
hold premises, and he and his wife levied a fine of the whole, declaring the uses of 
that part which was sold, to the purchaser, but without making any declaration as to 
the remainder. In 1812 tiie bankrupt conveyed all his estates to trustees, for the 
benefit of his creditors. In 1813 the bankrupt covenanted that he and his wife would 
levy a fine to the uses declared in the deed of 1812, and a fine was levied accordingly. 
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The wife never surrendered the copyhold premises, pursuant to the settlement of 
1802 . ^ In 1814 the commission issued, and the husband was declared a bankrupt; his 
execution ofthc trust deed of I 812 being the act of bankruptcy. The trustees of the 
settlement proved the 4,00Ql. under the commission, and signed the bankrupt’s certi¬ 
ficate. Held, that the trustees on behalf of the wife and children of the bankrupt, had 
a lien upon Uie estates thereby conveyed, and remaining unsold by the bankrupt, to 
the amount of the 4,000/1 1 Buck. 11 5. — 36. Trustees in the plaintiflf’s marriage 
settlement, lent part of the trust monies in their hands to the husband, when id full 
trade and in credit, upon his bond. He purchases an estate, and took the con¬ 
veyance to himself in fee simple. He afterwards became bankrupt, and the estate 
so purchased, with other effects, were conveyed and assigned to his assimees. The 
estate so purchased was held to be purchased with the trust money, and ordered to 
be conveyed to the new trustees upon the trusts in the settlement, in part of the bond* 
debt, and the trustees to prove the remainder of the debt,under the commission. Dick. 
593.—37, If a trader, previous to his marriage, covenant to settle specific lands upon his 
wife, and the trader become a bankrupt, and die without performing the covenant, the 
court will compel the assignees of the husband to cany tne settlement into execution. 

S £q. Ca. Ab. 102 . —38. Covenant upon marriage, tnat the heirs, executors, Ac. of 
the husband shall, within six months after his death, pay to the wife, if she should sur¬ 
vive him,the fortune he received, with the addition of 50/. percent.; and, in case 
he should receive any other part of her fortune, to which she was entitled in reversion 
under a will, to pay that in thp some manner, and with the same profit. The husband 
becoming bankrupt, the wife has no claim upon that reversionary fund, against a pur¬ 
chaser under the commission. 14 Vcs. 313.—39. Devise of copyhold estates to the 
wife of A., to be disposed of as she should appoint; and a bequest of 200 guineas to 
pay the fines of her admission, the surplus to herself. She is not admitted, 
but appoints to her husband, who is the residuary legatee, and gives her credit for 
the 200 guineas in account. He becomes bankrupt. Held, that the 200 guineas, 
not having been applied for the purpose of admission, fell into the residue; and 
that the credit in account was a mere declaration of trust without considera¬ 
tion, and not binding upon his creditors. 1 Rose, 208 . — 40. In questions whether 
the wife of a bankrupt, or her trustees, shall be admitted to prove money set¬ 
tled by marriage articles under % commission aga'nst the husband, the courts 
have had occasion to consider, whether the debt was, in its nature, contingent 
at the time of the bankruptcy. If the debt was, from its nature, contingmit 
and uncertain, and the contingency had not taken place at the time of the bank¬ 
ruptcy, the courts have held, that it could not be proved under a commission. 
Therefore, where a husband, by articles previous to marriage, covenanted, in conside¬ 
ration of marriage and a portion, to leave his wife a sum of money |n case she sur¬ 
vived him, and he became a bankrupt, such debt could not be proved under the 
commission. 1 Atk. 114.—41. Ifa trader covenant to pay to trustees, for the uses of 
his marriage settlement, the sum of 6,000/. bv instalments, viz. 1,000/. at the end of 
seven years, and 1 , 000 /. per annum afterwards, so that the sum of 6 , 000 /. should be 
paid in twelve years, if the trader should so long live; if he should not, then the whole 
to be paid witliin one year after his decease, if the wife or any child of the marriage 
should be then living; if not, then 3,000/. only to be paid, and the trader becomes a 
bankrupt before the end of the first seven years ; at all events the 3,000/. payable at 
his death, is proveable under the commission. 1 Bro. 398. — 42. And where one 
Blanchard married the sister of Callifo'd, who had 500/. secured by land; and Blan¬ 
chard, on his marriage, gave a bond to leave his intended wife, if she survived him, 
.$ 00 /., or a third of his estate, at her election, and Blanchard became a bankrupt. Upon 
a bill filed by the assignees to have the sool. raised by a sale, it was decreed accord¬ 
ingly ; but with this, that the wife should come in as a creditor, upon the 500/. bond; 
and what should be paid in re.spect thereof, to be placed out at interest, and received 
by the creditors during the life of the husband; and if the wife survived, then the 
money to be paid to her; and if she died in the lifetime of the bankrupt, then the 
money to be paid to the assignees; but inasmuch as the case appeared to be somewhat 
hard on the wife, the lord chancellor recommended the assignees to make a reason¬ 
able agreement with her. 2 Vern. 166.—43. Proof by the widow of a bankrupt, 
under an engagement by the marriage settlement to settle money; which he falsely 
represented nimself to pewsess. llVes. 40. — 44. Settlement, previous to marriage, 
of money, the property of the wife, upon the event of the husband’s bankruptcy, valid; 
and part being lent to the husband, upon his bond, under a power for that purpose, 
was proved under the commission. 14 Vcs. 598. — 45. Proof in bankruptcy, under a 
covenant by the bankrupt in consideration of marriage, immediately after the marriage, 
or whenever afterwards rcqucsteil by the trustees, to transfer 2,ouo/. stock, alleged to 
be standing in his name, though not the fact; but the specific time of the request 
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must be aicertwned. 16 Ves.244.—-46. On marriage of W. W., then in good cir- 
eaknstances, he gave a bond to trustees for 4,000/., conditioned for payment of 2,ooo/L 
within one month after demand; and for payment to them, in the meantime, of 
interest upon the 2,000/. by halftyearly payments, upon such trusts as were con. 
tained in an indenture of settlement. By the settlement, it was provided, that 
the trustees should not call in, or demand payment of the 2,ooo/., or any part thereof, 
during the life of W. W. The interest of this 2000/. was several years in arrear. 
W. W. afterwards became bankrupt, never having consented to a demand upon him 
for the 2000 /. Held, that the 2000/. lyas proveablc against the separate estate of 
W, W. 2 Mad. 282. — 47. In cases where the contingency, the death of the hus¬ 
band, has taken place after the bankruptcy, but before any distribution made of his 
estate, the wife or her trustees are not entitled to a dividend; but the court has ge> 
ncrally, from the hardship of the case, recommended the creditors to make some pro¬ 
vision for the wife; which has been in general attended to. 1 Atk. 11 . 7 . 118 . 120.— 
48. If a bond be given by a trader, upon his marriage, to trustees, to be forfeited 
upon the contingency of his becoming insolvent or a bankrupt; such bond cannot be 
proved under a commission against him. Cox, 300. Cooke, 228. Co. Bt. Laws, 228. 

8 Ves. 3S3. 1 Sch. & Lef. 46— 49. And where a trader covenanted in marriage ar¬ 
ticles, to pay trustees 4,000/. in case she should die leaving a son and other children 
who should arrive at twenty-one; and he became a bankrupt, and had a son and four 
other children; the lord chancellor refused to permit the trustees to prove, as it was 
a contingency which might never happen. 7 Vin. 72. pi. 7. — 50. And so where a 
bond was given, depending upon the contingency of the wife surviving the husband. 

2 P. Wms. 497. Whitm. Or payable within three months after the decease of the 
survivor of two obligors who became bankrupt. 9 Ves. 1 10 . — 51. And where a bond 
was given to trustees, payable within two months after the death of the obligor, jf he 
married his then intended wife, and she survived him. Ld. Ray. 1546, and Stra. 8G7. 
—52. And again, where a father covenanted in case his daughter and intended son-in- 
law should have issue living at the time of his death, to pay I,000/. to the son, if liv¬ 
ing, but if he should die before, then to trustees for the daughter for life, and then for 
the cliildren, and in default to the son’s own executors ; and the son upon his part co¬ 
venanted, that if he received the money upon the father’s death, his executors should in 
three months after his death pay the same to the trustees, to the like uses; and the son 
received the money and became bankrupt; Lord Harwic^e refused to permit proof of 
the debt. Davies, 254, and see 5 Ves. 695, — 53. A bond is given by a trader, previ¬ 
ous to his marriage, to a trustee; and by marriage settlement of the same date, it is 
covenanted that the sum mentioned in the bond is to be payable only in the event of 
the wife surviving the husband; and it also covenanted that in case the husband fail¬ 
ing in his circumstances, but not otherwise, the trustees shall sue on the bond. The 
husband becomes bankrupt living the wife. The trustee ought not to be admitted a 
creditor. 1 Sch. & Lef. 44. But the wife’s own fortune may be thus settled. Id. 47. 
— 54. Covenant in marriage articles, that in case the wife should survive tiie husband, 
or he should leave any issue by her, his heirs, executors and administrators, should 
raise 500/. &c. Held, upon a petition by the trustees, to be admitted as creditors 
under a commission of bankruptcy against the husband, that the debt was contingent 
and not proveablc, though a warrant of attorney to confess judgment had been granted 
previous to the bankruptcy, and judgment entered up. 1 Eden, 174. — 55. If in a 
marriage settlement the Imnkruptcy of the husband be made the event upon which 
the sum agreed to be settled by him shall become payable to the trustees, the proof of 
the trustees under his commission will be limited to the amount of the wife’s fortune 
which he has received. 1 Buck, 179. — 56. .^reement on marriage by the husband as 
speedily as may be to settle 4o/. a year upon his wife, to be paid from his decease; a sum 
of money to be invested in stock for the purpose of raising that annual sum; the divid¬ 
ends for the husband for life; the capital for the issue, &c. Under the husimnd's bank¬ 
ruptcy, proof allowed by the wife and children for 80U/. amounting to a covenant to 
pay tliat sum upon the marriage, and upon the principle of arrears of an annuity due 
before the banKruptcy. 10 Ves. 349.— 57. A trader, on his marriage, receives 600/. 
his wife’s fortune, and gives a bond for 1,000/. to a trustee, the interest payable to him¬ 
self for life, if he shall continue solvent, but iu case of his death or insolvcncy,'the 
interest to his wife for her life, and the principal among the children of the mar¬ 
riage. On his bankruptcy, the claim of the trustee to be admitted a creditor 
on behalf of the wife, for iutcrest, allowed as far as the 600/., but not, for the 
remaining 400/. 1 Sch. & Lef. 17.9.— 58. By a settlement j.rcvious to a marriage, 
there was a covenant by husband, that his executors should pay 3,000/. to 
trustees, six months after his decease, and that if he should become a bankrupt, 
that sum should be proveablc under his comiuissioii. By a settlement made by 
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the wife, of her property, before the niarringc, contingent interests were giren to the 
husband. The nusband beenme bankrupt, and on a petition by the trustees to bo 
allowed to prove the 3,000/. under his commission, it was held, they could only prove 
to the amount of what the husband’s contingent interest in the wife’s [)ropcrty sold 
for under his bankruptcy. Mad. 1U4. — 5f). Proof for the earnings of !i child, see 
5 Vcsi sen. 673. — 60. In all cases, whether the sum permitted to be proved is the 
property of the wife or the husband originally, aud the husband is entitled to the 
interest for life, or to a subsequent contingent interest, the court will order the 
fund, produced by the dividend, to be secured; and if the husband is entitled to 
the interest for his life, the assignees will be permitted to receive it, and the nrin- 
cipal roust await any future contingency; and when that contingency takes place, 
it will cither be distributed amongst the creditors of the bankrupt, or be applied 
to the purposes of the trust, as the circumstances of the ease may be, 2 Vern. 662. 
1 Atk. 117. Co. Bt. Laws, 212. l Bro. .tjs. 2 Bro. 489. — 61. A court of equity 
will supply legal defects in marriage articles executed by a trader, and compel as¬ 
signees to carry the articles into execution. 2 P. Wnis. 316. 1 Atk. 188. 2 Eq. Ca. 

Ab. 102. 1 P. VVnis. 459. 2 Atk. 558.—62. And where a settlement of hands by 
lease and release is made after marriage, but for a valuable consideration, and the 
lease for a year be lost, the settlement will be good against the assignees of the hus¬ 
band, as the release will .amount to a covenant to stand seised, i Atk. 187.— 
63. Where the settlement of a trader docs not secure the wife’s fortune in the event 
of his bankruptcy, the intention appearing to be so, it will be aiiiendccl accordingly. 
1 Ball aud Beatty, 252..— 64. When the commissioners may examine the bankrupt’s 
wife. Stat. 21 Jac. 1, c. 19. s. 5. — 65. Bankrupt’s wife was admitted to prove tnat 
a payment was made, in contomplntion of bankruptcy- I Esp. 66. — 66. it is stated, 
that the witness was considcrctl to stand indificrent with respect to her husband’s 
allowance; but unless the cslati; paid 20.v. in the pound, the defendants, the favoured 
creditors, would not reduce tlic fund by their proof, in the same proportion that a 
recovery against them would increase it. Manning’s N. P. index. — 67. If a woman 
be indebted, ami she marries, her debts by the marriage liccomc the debts of her hus¬ 
band, and may be proved under a commission of bankrupt against him. l P. 
Wms. 249. 


(P) Surplus. 

1. Commissioners, uixin the lawful request of a bankrupt, arc required to make 
a true declaration to him of the manner in which his estate has been applied 
and disposed; and, if there is any overplus, the commissioners iiinst make pay¬ 
ment of the same to him, bis executors, administrators, and assigns. And a 
bankrupt, after the full satisfaction of his creditors, may recover and receive 
the residue and remainder of the debts owing to him. 13 Eliz. c. 7. s. 4. 1 .lac. 1. 

c. 15. s. 15. — 2. Ill case of a surplus coming to a bankrupt, creditors have n 
right to interest wliercvcr there is a contract for it, appearing either on the face 
of the security, or by evidence. 2 Ves. jun. 295.; and sec ll Vcs. 654. and 14 Ves. 
573. 1 Ves. juii. 170. — 3. Hence, the bankrupt is not entitled to any surplus 

until interest upon all bonds, contracts, or notes carrying interest, or interest 
allowed by the course of dealing, is first paid out of bis estate. 1 Atk. 75. 214. 
3 Bro. 4.36. 504. 2 Ves. jan. 295. — 4. Lord Thurlow thought, that the com¬ 
missioners may make this computation of interest, without an order of the court. 

1 Ves. 132. — 5. So, where by the course of trading and settling accounts, interest 
was allowed after a certain credit .3 Bro. 4.36. — 6. And interest has been allowed 
to be proveil on the bankrupt’s notes to bankers, not reserving interest, there being a 
surplus of the bankrupt’s estate, and it appearing to be the custom of bankers to 
charge interest upon such notes. 3 Bro. 504. — 7. Upon a bankruptcy, there being 
a surplus, after dividing to the amount of the whole principal with interest to the suing 
out tne commission, subsequent interest ordered on petition of bond creditors, saving 
just allowances; and commissioners might give it without order, and need slop at 
nothing but want of assets; but no compound interest allowed. 1 Ves. 1.32.— 
8. Where debts did not carry interest by the contract, the court made the bankrupt 
pay the contribution out of the surplus. 2 Ves. 302. — 9. Where there is a siiqiliis 
of the bankrupt’s estate, creditors arc not entitled to interest upon debt.s, unless 
it has been provided for by contract, cither expressed or implied; and upon 
bonds, not beyond the penalty. 1 Hose, 399.— 10. The rule, that on a written 
undertaking to pay money on a day certain, or on demand, interest shall run 
from the day, or dcniund, without a contract fiir it, not qxtended to tlic case of 
a surplus in bankruptcy. Interest, therefore, subsequent to the commission, 
confined to debts carrying interest by the contract. l Ves. & Beam. 342. — 
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11. Interest out of the surplus of a bankrupt banker’s estate, refuseit upon his pro- 
missory notes payable on demand; as not l)ciug debts carrying interest, either by con¬ 
tract, or on :!ic face of them. 1 Rose, .'517. — IH. In the event of a surplus, creditors 
are not entitleil to a computation of interest upon interest. Nor will such subse(|ucut 
interest be allowed to diniinish the bankrupt’s allowance. 1 Ves. 1.52. .'5 Bro, 7!). 

1 Atk. 75. — 13. In merchant’s accounts, where tlicre are regular accounts .settled 
from time to time and interest debited, it is said that interest on interest is allowed to 
be proved, on the ground of lUi original contract; and the settling accounts in that 
way is' evidence of an original contract. But interest upon interest is uot allowed in 
the case of a mortgage, s Bro. 4.36. — H, If, after payment of the debts, there is a 
» surplus consisting of real and personal estate, the personal estate is first to be applied 
in payment of interest and debts carrying interest; and if that is deficient, the real 
estate must be resorted to. But if the bunkrup.t is dead, and there is real and personal 
estate more than sufficient to pay the debts with interest, the surplus real estate must 
be conveyed to his heir, if he died intestate, and his personal estate be divided 
amongst his next of kin. 1 Atk. 75. 

(Q) Messenger. 

1. The messenger, in bankruptcy, is to enter and seize, at his own hazard, the pro¬ 
perty of the bankrupt; but if he enters the house, and seizes the property ol' another, 
acting under authority, he cannot be turned out, but the party must t.nke his remedy 
by law; and contemptuous language, or force, is a coiitcnijit of the great seal. 17 Ves. 
jun. 5f>.— 2. Qjifcre, whether a" messenger, having been in possession tinder a warrant, 
and abandoned, the warrant is not spent 1 Rose, 2. 17 Ves. 50. — .'5. No doubt of 

the jurisdiction in bankruptcy, to order assignees to pay a messenger’s bill of fees. 

I Rose, 440 . — 4. It is no objection to an application by a messenger, that the iis- 
signees may be directed to pay him bis bill of fees, that he has ncglcctetl to make a 
demand upon them till after final dividend; they must be presumed to litive known 
of his having sneli a claim, and ought not to have distributed the funds, witliout re¬ 
serving sufficient to satisfy it. 1 Rose, 445). — 5. Obstructing ti messenger in the exe¬ 
cution of his warrant, is a contempt of the great seal. 1 Rose, l. — (J. Contumacious 
obstruction of the messenger under a commission of bankruptcy, treated as a con¬ 
tempt ; though acting under the aiilliority ol tlie commissioners given by statute, not 
under the lortl ehanedlor’s order in bankruptcy, as in tlic case of commitment, upon 
which the lord chancellor can do no more llian gr:int the writ of Ita/jcas corpus, as 
holding the great seal, not by his iinthority in bankrniitcy. 17 Ves. jiiu. 5!). — 7. Tlie 
owner’s course, upon an illegal seizure ol his goods by mes.senger, is an action at law, 
uot a personal interferenec. 1 Atk. 13G. 

(II) Reference to Master. 

I. On n reference of a matter in iKiiikrnptey'to the master, affidavits which might 
have been read at the hetiring of the petition in court maybe received in evidence by 
him. 1 Rose, 45. — 2. Exceptions filed to the master’s report under a refcrcnco in 
bankruptcy, upon petition for liberty to except. 19 Ves. 236. 

(S) Issues, 

Practice, upon directing an issue to try bankruptcy. 2 Rose, 162. 

(T) Statutes. 

1. The bankrupt statutes make but one systcni; arc to be taken together; arc to 
be construed favourably for the benefit of creditors, and to stipjircss fraud, and with 
humanity towards the bankrupt. 1 Burr. 474. 2 Blk. Com. 471, 2. — 2. An act of 
parliament relates to thc|Grst day on which the parliament is holden, unless otherwise 
provided for by the act itself. The st. 1 Jac. 1. c. 15. intituled, “ An act for the better 
relief of creditors against such as shall become bankrupts,” was passed in pcarliamcnt 
begun and holden on 19th March, in the first year of the reign of king James, (juoea 
Elizabeth having died on the 24th March preceding; the pimliamcut was continued 
until the 7th July, and then prorogued to February following; it does not appear when 
tlie statute passed. Held, that it must be pleaded as of the 1st year, the pmiaraent 
in which it was passed having been begun to be holden in the first y ear. It is wrong¬ 
fully ,printed in the statute book as of the second year. 2 M. & b. 123. 2 Rose, 8. 
—-3. The pperation of the stat. 49 Geo. 3. c. 121. s. 14. is not retrospective. 2 
Taunt. 181. 
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(U) Miscellantout. 

1. To persons discovering bankrupt’s eiibcts, 5l. per cent, and such other reward as 
the major part in value of the creditors shall tiiink fit. Stat. 5 Geo. 2. c. ?0. s. 20.— 
2. Persons in possession, &c. of bankrupt's goods, &c. not disclosing, &c. forfeits 
double the value of all such goods, &c. Stat. \3 £liz. c. 7. s. 6. Forfeiture to be 
levied and distributed. Ibid. •—3. Trustees not discovering the trust to forfeit 1C04 
and double the value of the property concealed. Stat. 5 Geo. 2. c. 30. s. 21.— 
4. Gaoler wilfully suffering bankrupt to escape forfeits 300/. Stat. 5 Geo. 2. q. 30. 
s. 18. — 5. If a surety enter into a bond with a principal, conditioned for the per¬ 
formance of covenants contained in an agreement lor a lease, such surety is still liable, 
although the principal become bankrupt, and be discharged under 49 Geo. 3. c. 121. 
s. 19. 1 Moore, 196.; and see 4 Taunt. 90. — 6. If a bankrupt obtains his certificate 
before the bail arc fixed, the certificate will discharge them ; but if they are fixed be¬ 
fore the certificate is allowed, tlicy will not be discharged; for the certificate has no 
operation till it is allowed, and has no relation back, l Burr. 244. ib. 436. 2 Bla. 811. 
— 7. But bail in error are not entitled to relief, although the bankrupt obtains his 
certificate pending the writ of error; for they cannot surrender the principal, l 
T.R.624. 
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(A) £)f gooti0 anD c!)attel0* 

A bargain and sale is, where a man makes a contract widi another 
for the sale of goods or chattels, lands or tenements, and at the 
same time makes the sale of them. 

If the contract be e:tecutory, it amounts to a covenant, or agree¬ 
ment, upon which covenant, debt, or assumpsit lies. De quo vide 
Agreement, (A. 3,4.) 

If the contract be executed by actual sale, this is a bargain and 
sale. 

When a bargain and sale vests a property, vide in Biens, (D 3.) 

What things may be sold, vide in Assignment, (A.) Grant (C.) 

(B) iDf !LanD0 anD €:cnement 0 . 

So, if a man bargain and sell lands or tenements, this by the com¬ 
mon law passes the use, which now shall be executed by the st. 21 H, 
8.10, PI. Com. 301. b. 303. a. 2 Inst. 671. 

And a bargain and sale of land may be for years, for life, or in fee. 
PI. Com. 81. b. 


(B 2.) By what words it shall be. 

To a bargain and sale of lands, the words (bargain and sell) are not 
essential; for any words, that will raise an use at tlie common law, are 
sufficient; and therefore, if a man by indenture demise, grant, set, and 
to farm let lands to another for years, that is a bargain and sale. R. 8 
Co. 94. a. 2 Inst. 672. 

So, if he alien, and grant; or give, and grant. 2 Inst. 672. Cro. 
El. 166. 

Or, give, grant, and confirm. R. 3 Leo. 16. 

So, if he covenant to stand seised to the use of another in fee, and 
the deed be inrolled. 7 Co. 40. b. 2 Inst. 672. 1 Leo. 25. 

So, if heenfeofij sell, and grant. Dal. 115. 

But where the intent appears to make an estate in possession at tlie 
common law, and not by way of use, the words do not amount to a 
bargain and sale: as, if there be a letter of attorney in the deed to 
make livery, or a covenant in the deed to make livery. R. 8 Co. 94. a. 
2 Inst. 672. Cont. 3 Leo. 16. Cont. 2 Rol. 787. 1. 25. Vide Co¬ 
venant, (G2.) 

So, if A. alien, bargain, and sell a reversion with attornment, it 
passes, though the deed be not inrolled. R. 2 Cro. 210. 

(B 3.) How it operates. 

If a man, who has only a reversion, bargains and sells an acre of 
land, the reversion passes. PI. Com. 433. b. 

So, if a corporation bargain and sell land, it is well; for they may 
give an use, though they cannot be seised to an use. R. 2 Leo. 122. 

If the bargainor, upon his bargain and sale reserve a rent, it is good; 
for the use and possession pass tanquam umfiatu. 2 Inst. 673. 

0 4 


If 
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If a man demise, bargain, and sell to A. for years; A. has an 
election to take by demise at the common law, or by the bargain and 
sale. 2 Rol. 787. 1. 35. 11, 2 Co. 35. b. 

Yet, if the bargainor afterwards release to A. and his heirs, to the 
use of B. in fee; A. cannot then elect to take by demise, and thereby 
divest the estate out of B. K. 2 Rol. 787.1. 45. 

But by a bargain and sale nothing passes but an use; and therefore, 
if a man bargain and sell land, with a way over other land, die way 
without words of grant, being now newly created, does not pass. R* 
2 Cro. 190. 

So, if he bargain and sell a common, &c. newly created, and not in 
esse before. 2 Cro. 190. 

If the king by indenture bargain and sell land to another, nothing 
passes by the common law, nor the st. 27 H. 8.; for die king cannot be 
seised to use, nor convey. R. 2 Cro. 50. 

So a bargain and sale of lands to A. and his heirs, to the use of 
another; nodiing passes to the cesty qtte me^ for there cannot be an use 
upon an use. Poph. 81. R. Bend. 61. Dy. 155. pi. 20. 1 And. 37. 
Vide in Chancery, (4 W 2.) 

So a bargain and sale to A. for life, with power to make leases, is 
void as to the power. Poph. 81. 

If a man, at the common law, had bargained and sold his land 
generally, the use would be decreed to the bargainee and his heirs; for 
in respect of the consideration, the whole use shall be intended to pass. 

1 Co. 87. b. 100. b. 

But now, nothing passes to the bargainee, but for his life. 1 Co. 87. b. 

If a bargain and sale by an inlant be inrollcd, nothing operates by 
the inrolmcnt, but it shall be avoidable. 2 Inst. 673. Mo. 42. 

So a bargain and sale by husband and wife, being inrolled, does not 
bind the wife. 2 Inst. 673. (/} 

(B 4.) By what deed. 

By the common law, a bargain and sale of lands might be by parol, 
without deed. Poph. 48. R. 1 Leo. 18. 2 Inst. 675. 

But now, by the st. 27 H. 8. 16. a bargain and sale of lands, &c. 
whereby any estate of inheritance or freehold is made, shall have no 
effect, unless it be by writing indented, scaled, and inrolled, &c. 

Yet after this statute, a bargain and sale of lands in London, &c. by 
custom, would be good by parol; for the statute does not extend to cities, 
boroughs, or towns corporate. R. Dy. 229. a. 2 Inst. 675. Poph, 49. 
Vide London, (N 3.) Vide post, (B 5.) 

The indenture for a bargain and sale of lands of freehold, or inhe¬ 
ritance, must be in writing, and not in print or stamp. 2 Inst. 672. 

It must be in paper or parchment, and not in other materials. 

2 Inst. 672. 

And it is sufficient, if it be indented, though it has not the word, in¬ 
denture. R. .3 Leo. 16. 2 Inst. 673. 


(/) 1. A bargain and sale by tenant for years and tlie reversioner, may operate as a 
surrender by the tenant for years to the reversioner, and a bargain and sale by die 
reversioner only. Ld. Rd. 403.404.—3. A bargain and sale by tenant for years only 
does not operate by the statute of uses, and transfers no possession until actual entry. 
Ld. Rd. 400. 

(B. 5.) When 
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(B 5.) When it shall be inrolled. 

So by the St. 27 H. 8.16. no manors^ lands, &c. of inherittuice, or 
freehold, shall pass, &c. unless the bargain and sale be inrolled in one of 
the king’s courts at Westminster, or before the clerk of the peace, &c. 
in *the county where the lands lie, within six months after the date of 
such indenture. Provided, not to extend to lands in cities, boroughs, 
or towns corporate, where the mayor, &c. have used to inrol deeds, &c. 

And therefore, eveiy bargain and sale for life, or in fee, must be in- 
rolled. 

So, if he in reversion bargain and sell to the lessee for years and his 
heirs; nothing passes as a confirmation, unless the deed be inrolled. 
Dal. 37. Mo. 34. 

But a bargain and sale for yeins need not be inrolled; for tlie statute 
extends only to inheritance and freehold. 2 Inst. 671. 2 Co. 36. a. 

Nor a bargain and sale of lands in London, or smy other city, borough, 
&c. Vide ante, (B 4.) 2 Inst 676. Dal. 115. R. Yel. 123, 4. 

Vide London, (N 3.) 

So inrolment is not necessary, where the deed does not operate as a 
bargain and sale, but as a covenant to stand seized, &c. 

(B 6.) How the inrolment shall be made. 

The inrolment must be in parchment only. 2 Inst. 678. 

And the deed is sufiicient, being inrolled, though it was not acknow¬ 
ledged by all the parties to it. 1 Sal. 389. 

And Uiough it was not acknowledged at all; for after inrolment it 
cannot be averred against. 1 Leo. 184. Vide post, (B 10.) 

Though the inrolment be after the death of the party. 1 Sal. 389. 

Though the seal be broke after the delivery. 2 Inst. 676. 

Though the delivery be proved by witnesses, and not acknowledged 
by the party. 1 Sal. 389. 

But by a rule in B. R. every deed there inrolled, shall be acknow¬ 
ledged in open court, and inrolled on the plea side. 1 Sal. 389. 

(B 7.) In what place. 

By the st. 27 H. 8. 16. the inrolment shall be in one of the kingfs 
courts at Westminster, or in the same county where the lands lie, before 
the custos rotulorum, two justices, and the clerk of the peace, or any 
two of them, whereof the clerk of the peace to be one. 

By the st. 5 El. 26. inrolment in the counties of Lancaster, Cheshire, 
and Durham shall be in the chancery or exchequer, or belbrc the justices 
of assise of the respective county. 

If the court of B. R. &c, be adjourned to another place, yet the in¬ 
rolment may be there, as well as at Westminster. 2 Inst 674. 

So an inrolment may be before the justices and clerk of the peace of 
the west riding in the county of York, if the land lies there. R. 
Hob. 128. 

Otherwise, if the land be alleged in comitatu Ebor^t generally. 
Hob. 128. (m) 


(m) An indorsement on the back of the deed by the proper officer, is suffieient 
eridenee of the inrolment. Dougl. 57- 

(B. 8.) Within 
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(B 8.) Within what time. 

The inrolnient shall be within six months after the date of the deed. 
And the computation shall be by lunar, not by calendar months. 
S Inst. 674. 

If it be within six months, exclusive of the day of the date, it is suffi¬ 
cient. 2 Inst. 674. Mo. 40. 2 Kol. 520.1.45. Hob. 139. jDy. 218. b. 
R. Dal. 41. 

Or upon the day of the date. Semb. 2 Inst. 674. Dal. 42. Mo. 42. 
D. Hob. 140. 1 Rol. 387. 

And if there be no date, within six months after the delivery. 
2 Inst. 674. D. Hob. 140. 5 Co. 1. b. 

But if it be dated, it ought to be within six months after the date, 
though the delivery be afterwards. 2 Inst. 674. Per two J. Weston 
Cont. Dal. 42. Mo. 42. 

(B 9.) How it shall relate. 

If a bargain and sale be inrolled within six months, it relates to the 
time of the date, and passes ah initio. 2 Inst. 674. 

And therefore, if die bargainor or bargainee die after the indenture 
executed, and before iiwolment, the estate passes to the bargainee and 
his heirs, if it be inrolled within six months. 2 Inst. 674, 5. And the 
heir shall be in ward. R. Hob. 136. Ow. 149. 2 Cro. 408. R. 

1 Ilol. 627.1.35. 

So if a prtecipe be brought against the bargainee, and a recovery 
upon it before inrolment, it is good; for he was tenant of the freehold. 

2 Inst. 675. Ow. 70. 

So if die bargainee sell before inrolment, and the deed be afterwards 
inrolled within six months, his sale is good. 2 Inst. 675. R. cont. 
Hob. 136. Vide Hob. 165. R. acc. 4 Leo. 4. Per three J. 2 cont. 
2 Cro. 52. 

Or if the bargainor, before inrolment, acknowledge a recognizance, 
&c. the bargainee shall avoid it. R. 2 Inst. 674. 

Or give a judgment, &c. R. Cro. Car. 217. 

So if the bargainor afterwards bargains and sells to another, and the 
second deed is first inrolled, and then the first bargain is inrolled within 
sixmonths, die second shall be void. R. Dal. 41. Mo. 41. Dy. 218. b. 
Per Hob. 165. 

So if the bargainor die before inrolment, his wife shall not enjoy her 
dower after the inrolment; if it be within six months. Cro. Car, 569. ' 
But if the bargainee die before inrolment, and the deed be afterwards 
inrolled, his wife shall be endowed, R. Cro. Car. 217. Cont. Ow. 70. 
150. 

If the bargainee grant a rent before inrolment, it will be good. Cro. 
Car. 217. 

So if a stranger release to the bargainee before inrolment, it is good. 
2 Inst. 675. 

If dicrc be a bargain and sale of a manor, with an advowson 
appendant, and the advowson fall before inrolment, the bargainee, if 
the deed be afterwards inrolled, shall present. Cro. Car. 217. Vide 
2 Bui. 8,9. 

If one joint-tenant make a bargain and sale, and before inrolment his 

companion 
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companion dies, yet only one moiety passes; for it has relation to the 
time of the deed. Co. Litt. 186. a. Cro. Car. 217. 569. 

Though the bargain and sale has words which comprehend the whole, 
Ow. 70. 

<So if the bargainee makes a lease, and afterwards the deed be inrol- 
led, the lease will be good. R. cont. Cro. Car. 110. R. cont. 
Carth. 178. 

So if there be a bargtdn and sale of a reversion, the bargainee shall 
have the rent-charge incurred in the meantime between the deed and 
the inrolment. R. Lat. 157. Adm. 1 Sid. 310. Cro. Car. 218. 

And by the bargain and sale the rent accrues without attornment. R. 
Cro. El. 166. Vau. 51. 

But, if the rent, incurred before the inrolment, be paid to the bar¬ 
gainor, the bargainee has no remedy. Dy. 218. b. in marg. Ow. 69. 
150. 

So in the meantime, between the bargain and sale and the inrol- 
menl, the bargainee shall be adjudged to be seized, if the deed be after¬ 
wards inrolled within the six months, and not the bargainor. R. 
Ow. 70. 150. Dub. Cro. Car. 218. Vide Dan. 696. 

But after the bargain and sale, and before inrolment, if the bargainor 
levies a fine to the bargainee, and then tlie deed be inrolled, the bar¬ 
gainee takes by the fine. R. Mo. 337,8. 680. Cro. Eh 917. R. 
4 Co. 71. 2 Inst. 671, 2. 1 And. 285. 

And it may be averred, that the fine was before inrolment, or e contra. 
R. 1 And. 285,6. 

So if the bargainor, in the meantime, between the date and inrolment, 
enfeoff the bargainee, he takes by the feoffment. R. Yel. 124. R. 

1 Leo. 6. Semb. Ca. Ch. 115. R. 1 And. 113. 

Otherwise, where an inrolment is not necessary, {de quo vide ante, 
B. 4, 5.) for then the bargain and sale is complete before the fine, or 
feoffment. R. Yel. 124. 

So if the lord of a manor bargain, sell, enfeoff) and release to his 
copyholder, to the use of him and another, and afterwards makes livery, 
he takes by the feoffment, though tlie release might operate presently. 

2 Rol. 787. 1. 20. 

So if a man lease for years part of the manor, and afterwards bargains 
and sells, demises and grants the whole to B. for years; if B. takes 
attornment of any of the tenants, he shall take by the grant; for he has 
an election to take by the one or the other, and when he t^cs attorn¬ 
ment he elects by the grant, and therefore shall take the whole by the 
grant. R. 2 And. 203. 2 Co. 35. 

So after a bargain and sale, if the deed be never inrolled, the bar¬ 
gainor continues seized. 

And if, before the six months after the first deed, there is a second 
bargain and sale, which is well inrolled, it will be good. Cro. Car. 284. 

(B 10.) There shall be no averment after an inrolment, con¬ 
trary to the purport of the deed. 

If the deed be inrolled, it cannot be averred, that it was primo deli- 
herat. at a day since the date; for by the same reason it might be 
averred, that it was never delivered. R. 1 Leo. 183. 2 Leo. 122. 
Ow. 138. 
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And it cannot be averred, that it was not delivered. 1 Leo. 183. 

Or that it was not acknowledged. 1 Leo. 184. Vide ante, (B 6.) 

So since 16 Eliz. it cannot be averred, that it was not inrolli^ at the 
day indorsed for the inrolnicnt; for that is part of the record. Semb. 2 
Rol. 119, 120. 

But before, no day of inrolmcnt used to be entered, and then it 
might be averred, that it was not inrolled within six months. R. 
2 Rol. 119. 

But there may be an averment contrary to the operation of the deed: 
as, that it was not comprized within the deed. 1 Leo. 184, 5. 

That nothing passed by the deed. 1 Leo. 184, 5. 

So an infant, or feme covert, is not concluded by an inrolmcnt. 
Vide ante, (B 3.) 

So a stranger is not concluded by an inrolmcnt, but may aver, that 
the deed was delivered after the date. R. Sav. 91. Per Holt, C. J. at 
Maidstone. 

(B 11.) What shall be a sufficient consideration.— 
Vide Covenant, (G 3, &c.) 

A bargain and sale of land, whereby an use arises, ought to be made 
upon a valuable consideration. 

As, for money jtaid. (w) 

So it is sufficient, if it be under a condition or proviso to be void, if 
money is not paid, though no money is mentioned to be paid. 1 Leo. 6. 

Or if the vendee by the same deed covenants, if the money is not 
pmd, &c. to be seized to the use of the vendor. 1 Leo. 25. 

So in consideration of money paid for otlmr land. R. Mo. 547, 8. 

So for the loan of 100/. per annum. 2 Rol. 782.1. 30. 

So if upon a bargain and sale a rent be reserved, it is sufficient, 
widiout other consideration. 2 Rol. 788. 1.7* 1 Mod. 263. 

So a pepper-corn reserved. Semb. 1 Mod. 263. R. 2 Mod. 25.S. 
2 Vent. 35. 

So money, paid by any one of a cor|)oration in his private capacity, 
is sufficient for a bargain and sale to them in their corporate capacity. 
R. 2 Rol. 788.1. 5. 

But a bargain and sale, for divers causes and considerations, without 
money, is not good. 1 Leo. 170. R. Cro. El. 394. 1 Co. 176. a. 

Vide Covenant, (G 4.) 

Though it be recited by the indenture, that the bargainee was bound 
by recognizance, or obligation for the bargainor; if no money appears 
to be paid. R. Cro. El. 394. 2 Rol. 783. 1. 40. 

So, if a man bargain and sell land, in consideration of a marria^ 
before had, or service done, it is not sufficient. Semb. Dal. 18. 

Or, in consideration of natural aifection to his son. R. 2 Cro. 127.(o) 

Yet, if money was given, it may be averred, though it be not ex¬ 
pressed by the deed. 1 Leo. 170. Mo. 570. 

Though there be no mention in the deed of any consideration in par¬ 
ticular, or in general terms. 2 Rol. 790. 1.15. 

And, if the bargain and sale be mentioned by the deed to be for 


(n) 2 Atk. 148. 


(v) Ibid 


money 
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money paid, it is sufficient, though none was paid ( p ); for the payment 
is not traversable. 1 Leo. 170. Mo. 570. 

And, pro quadam pecuniae suinmUy is sufficient, without ascertaining 
the quantum. I Leo. 170. Mo. 570. 2 Rol. 786. 1. 45. 

So a bargain and sale j)leaded, without expressing, that it wfis lor any 
con^deration, is well. R. 1 Leo. 170. but Mo. 570. semb. cont. 
R. acc. Mo. 504. 

Vide more post, (B 12.) 

(B 12.) How a bargain and sale shall be pleaded. 

If a bargain and sale be pleaded, the most regular form is, that such 
an one by indenture, of such a date, between such and such, delnto 
modo in such a court, infra 6 menses tunc proximos sequentes irrotnlat. 
secundum formam statutu 8sc. pro quadam pecuniae smima barganizavit 
4- vendiditi ^'C. 2 Sand. 11, 12. 

If the deed be by the words, dedi <$' concessit If h oi>er.ates 

as a bargain and sale, it ought to be so pleailcd. R. Cro. El. 166. Vide 
Pleader, (C 37.) 

If a bargain and sale be pleaded, without alleging in what court it 
was inrolled, it will be bad. R. Ycl. 213. hndjuxta formam statutij 
docs not supply it. 2 Cro. 291. 

So, if it be said, debito modo irrotulat. in such a court, witliout say¬ 
ing or, within six mouths, it will bo bad. R. 

after verdict Al. 19. Semb. Cart. 221. 

But if secundum formam staiuti be added, without saying, within six 
months, it is sufficient, i^icinb. 2 Sand. 11. 

So, if it be said, dehito modo irrotulat. in such a court within six 
months, it is good, although secundim formam siatutit be omitted. 
Semb. 2 Sand. 12. 

So, if it bo said, that such an one by indenture barganizavit 4* vendi- 
ditt it is good, though jrro quadam pecuni^ summa be omitted. Uub. 
Dy. 90. b. But it was R. acc. ibidem in marg. Semb. cont. Mo. 570. 
But it was R. acc. Mo. 504. 1 Leo. 170. Hub. Ray. 201. 1 Lev. 

308. (?) 

But if it should be bad upon demurrer, it will be good after verdict. 
R. 1 Lev. 308. R. 1 Vent. 109. 

If Uiere be a bargain and sale of a rent, the party ought to plead at- 
tornmeut, and virtute aijus he was seized, docs not supply it. R. upon 
demurrer. Cart. 221. 

If a bargain and sale be pleaded, it ought to conclude, that by virtue 
thereof and of the inrolmcnt, and the statute of uses, he was seized, &c. 
2 Sand.12. 

If a tenant for life who has a power by devise to make sale, sells, the 
vendee may conclude thus, though his estate only passed by the statute. 
Per .Jones, two J. cont. Jon. 328. 

So he ought to concliule, quod intravit; for, that by the statute of uses 
he was seized without entry, is not sufficient. R. Noy, 6. 


(p) 1. So evidence is admissible to shew the real consideration paid in contradiction 
to that expressed, s T. R. 474.— 2. Or in addition thereto. 7 B. P. C. 70. 

{q) The omission is a cause of special demurrer. 2 H. B. 259. Str. 1228. Wils.9l. 
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IBaron of IResIm. Vide Dignity, (B 6.) 
IBatono of t&e ®w|>c(iuej. Vide Courts, (D 10.) 
CToiiit^lParon. Vide Copyhold, (R 1, &c.) 


BARON AND FEME, 

* 

(A) iFeme 0ole. 

(A 1.) What acts she shall do. p. 208. 

(A 2.) ^Vhat, a feme sole merchant, p. 208. 

(A 3.) What, if the husband be in exile, p. 209. 

(B) Carriage. 

(B 1.) What shall be. p. 209. 

(B 2.) Who may marry, p. 213. 

(B 3.) Who not. p. 213. 

(B 4.) What shall be within the I^vitical degrees, 
p. 215. 

(B 5.) At what age. p. 215. 

(B 6.) Who are husband and wife. p. 216. 

^C) 2Ditiorce. 

(C 1.) A vinculo matrimonii. — Cemd prwcontractus.^ 

p. 217 . 

(C 2.) Consanguinitatis aui affinitatis. p. 217. 

(C 3.) Impotenticc. p. 218. 

(C 4.) Metm. p. 218. 

(C 5.) A mensdet thoro. p. 218. 

(C 6.) How a divorce shall be obtained, p. 219. 

(C 7.) The effects w'hich follow, p. 219 

(D) l|)u 0 banD anD toife are one person. 

(D 1.) In what respect. — The one cannot make an 
estate to the other, p. 219. 

(D 2.) Take a joint estate by entireties, p. 221. 

(D 3.) When they take by moieties, p. 221. 

(E) (Hafjat t|)c tju0banlj 0 ball babe bp tfte marriage. 

(El.) Freehold, p. 222. 

(E 2.) Chattels real. p. 223. 

(E 3.) Chattels personal, p. 225. 


(F) mm 
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(F) aBftat gocsi to t6e toife. 

(F 1.) If she survives, p. 227. 

(F 2.) Though she does not survive, p. 228. 

(F 3.) Paraphernalia, p. 228. 

(O) dHtiat act 0 bp tbe bu^bano anb toifc binb tbe 
toife. 

(G 1.) Alienation by fine. p. 230. 

(G 2.) By common recovery. p.231. 

(G 3.) By demise. Vide Estates, (B 32. — G 4,5.) 
p. 231. 

(G 4<.) By customary conveyance, p. 233. 

(H) ([Hbat act0 bp tbe bu 0 bano anb tnife bo not binb 
tbe tDife, p. 233. 

(11.) (Dtabat act0 bp tbe bu0banb aione binb bi0 toife. 

p. 234. 

(I 2.) What put her to her action, p. 234. 

(I 3.) Cut in vita. p. 235. 

(K) dBbat act 0 bp tbe bu0banb alone bo not binb bi0 

toife. — By the st. 32 H. 8. 28, &Ci p. 235. 

(L) cobat lacbe0 of tbe bu0banb pcejubice 0 bi0 toife* 

p. 237. 

(M) ©Hbat not. p. 237. 

(N) ccibat act 0 of tbe toife prejubice tbe buabanb. 

p. 237. 

(O) Cbe potoec of tbe bu 0 faanb buring tbe cobecture. 

p. 238. 

CP) QBbat act0 a feme cobeit map bo toitbout bee bu0» 
banb. 

(P 1.) Alien her estate, p. 239. 

(P 2.) Accept an estate, p. 239. 

(P 3.) Execute an authority, &c. p. 240. 

(Q) HBbat not.—Cannot mabe a contract, etc. p. 24i. 

(R) CObat act 0 of tbe bu0banb tbe toife map toaibe 

after bi0 beatb* p. 244 . 

(S 1.) Odibat 0 be map affirm bpber agreement, p.215. 

(S 2,) The effect of her agreement, p. 245. 

(S 3.) What shall be an agreement, p. 245. 

(S4) "Wliat 
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(S 4.) What shall be a waiver, p. 246. 

(S5.) 'N^atnot. p.246. 

(S 6.) The effect of her waiver, p. 246. 

(T) fflafiat estate tte Wz cannot toaitje. p. 246. 

(V) 3fn toljat acttono IniobanO ano toife m0t to join, 

p. 247. 

(W) 3[n tobat, tbe bu^bano oball leiue alone, p.249. 

(X) 3[n tobat, tbe buobanb mag one alone or jolntoltb 

bio toife. p. 250 . 

(Y) oabat actiono oball be againot buobanb anb toife. 

p. 252. 

(Z) lObat actiono tbe buobanb oball babe bg W cfur* 

bibing. p. 253. 

(2 A) (sabat tbe bjtfe, if obe ourbibeo. p. 254. 

(2 B) mW actiono obali be againot tbe buobanb, if 
be ourbibco. p. 254 . 

(2 C) ©Hbat not. p. 255 . 

(2D) pieabing bg buobanb anb bJife* p. 255 . 

(A) jFeme oole. 

(A 1.) What acts she shall do. 

A feme sole, before her marriage, may <lo sUl acts for dis^xisition, &c!. 
of her lands or goods, which any man in the same circumstances may 
do. (a) 

But dm law docs not require any thing indecent of her: and there¬ 
fore, if she docs homage, she shall not say, I become your woman, but 
I do homage unto you, &c. Co. Litt. 66. a. Lit. s. 87. 

(A 2.) What, a feme sole merchant. 

So by the custom of London, a feme covert may act as sole in the 
way of trade, if she buys and sells in frade for herself, with which her 


(o) 1 . A widow before her marriage with a second husband, conveyed her fortune to 
trusttxjs to her own use J and held valid against the second husband, 2 B. C. C, 345. 
2 Cox, 28. — 2. And a settlement by a lady about to marry, of her property in trust 
for her sole use, Iwiicfit, and disposition, gives a separate estate, l Mad. 199.— 
3 . Vide 1 Ves. J. 28. 275. 2 Vcs. J. 194. 

12 


husband 
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husband does not intermeddle. Cro. Car. 69. Vide London, (N 7.) 

And in such case, if there be a suit against her, the husband shall 
be joined only for conformity; for the wife only shall be in execution. 
Cro. Car. 69. 

^o it shall be, if the husband formerly used the same trade, but at 
the time of the contract is a soldier beyond sea, and does not inter¬ 
meddle. Per three J. Cro. Car. 69. 

But every feme sole who trades within London is not a feme sole 
merchant. Cro. Car. 69. 

(A S.) What, if the husband be in exile. 

So, if the husband (c) be banished fpr life, his wife may make a tes¬ 
tament, and in all cases act as a feme sole. R, 2 Ver. 104,5. Vide 
in Abatement, (E 6. —F 2.) (d) 

(B) Carriage. 

(B l.) What shall be. 

Ut conjugitm subsistat non aliucl natura requirere videturf quam vi 
tails sit cohabitatio qiue fceminam constituat (^iasi<snb octdis ^ custodid 


(b) 1. A feme covert, sole trader, by the custom of London, may bind herself by 
simple contract, but not by deed. 41’. R. 363. Lofft. 134. — 2. But the courts at 
Westminster will not enforce that custom of the city of London, by which a married 
woman, a trader, is accounted a feme sole. 4 T. R. 361, 362. LoiR. 134. —3. Nor 
con an action against a feme covert, as sole trader, be removed by habeas corpus from 
the city courts. 2 Blk. 1060. 

(c) 1. Has abjured the realm. Co. Litt. 132. b. 133. a. — 2. Been banished. Ibid. 
— 3. Or transported. 2 Blk, 1197. Co. B. L. 43. — 4. Is a felon.— 3. Or an out¬ 
law. 

(d) 1. The court will not stay proceedings in an action brought by a wile 
separated from her husband, in his name, for- an injury to her property, upon 
the defendant’s application, supported by the husband’s affidavit, that the suit had 
not his sanction. 9 East, 471. —2. But wife may plead without her husband, 
where the husband is transported; for transportation is a temporary death. LolR. 
142. — 3. Yet the relation of a marriage is not suspended, where the wife lives 
opart from her husband with a separate mmntenance, secured to her by deed; 
therefore she cannot, under those circumstances, contract and be sued as a 
single woman. 8 T. R. 545. — 4. And even when it was considered that a feme 
covert, with a separate maintenance, was liable as a feme sole, 4 T. R. 766.; 
it was necessary that the maintenance should be permanent; therefore, a woman 
was not liable in respect of alimony awarded to her, by the ecclesiastical court, 
during the pendency of a suit onljr. 5 T. R. 679. — 5. So the relation of mar¬ 
riage is not suspended between a British subject and his wife, by his deserting her and 
going abroad. 11 East, 301. — 6. Nor can the wife contract and be charged as a feme 
sole, from the husband having abandoned her for adultery. 8 T. R. 547. l B. & P. 
338. — 7. Nor will the residence of a British subject in an enemy’s country, and with 
the view of adhering to the enemy, render his wife chargeable as a single woman. 

2 B, & P. 226. — 8. Though she passed for such, l N. R. 80. — 9. Nor can the 
wife of a foreigner resident abroad, contract and be charged as a feme sole, though 
■he pass herself oiT for such. 3 Campb. 123.; overruling 2 Esp. 554. 587. 1 B. 
& P. 357. — 10. Yet if a woman married de facto to one whom she knows to have 
another wife executes a deed as his wife jointly with him, she is bound as a feme sole. 

3 Anst. 833. 

VoL. 11. 
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marls ; ad hoc m hominc accedit fidcs qnd sc focmina marl ohstringlt. 
Grot, (le jui’c belli & pads, 1. 2. c. 5. s. 8, 9. 

'Nec lex divina amplim exrgissx vidclur ante evangelii propagalionem. 
Grot. ibid. s. 9. 

Apud veteres Romanos triplex erat contrahendi matrimonii formida, 
confarreatioj coemtio^ el urns. Sold. Ux. Heb. 1. 2. c. 1. • 

sic apiul Hehreeosnummuli datio^ pactionis lihellus, et coitus. Seld. 
Ux. 1. 2. c. 1. 

Ut feemina foret veri tixor^ ante legem Mosaicamf et sine ed^ preeter 
mutunm in intee. lectique sxielatcin consensum, concubittis erat nccessariiis. 
Seld. de jure N. ct G. 1. .'5. c. 4. 

Sed lege Mosaied per sponsalia fuit vere nxnr^ per nuptias perfecte. 
Seld. ibid. c. 4. Ux. Heb. 1. 2. c. 1. 13. 

Sic jure. Cecsareo et plerunujue ponlificio sponsalia sunt matrimonii ipse 
contracltiSy cL stipnlatioj et nuptiamm fulurarim repromissio. Seld. Ux. 

1. 2. c. 1. Mo. 170. 

So, by the; common law. Co. Lit. 34. a. Tf it be a contract pet' 
verba de jmeesenti. I)y. 369. u. R. 6 Mod. 155. Sal. 437. Carth, 
99. (c) 

So, it' a contract per verba de fiitvro be afterwards executed by con¬ 
summation. S<;mb. Sal. 4.38. 

Sed. infrrdum jure ponlificio sponsalia lantnm obliganf ad fntnri matri¬ 
monii pact ionrm, consensu nmdum satis firinati. Seld. Ux. 1. 2. c. 1. 

JUpircC<csore(>, ct Hebraico^ crqne ac ponlifidoy nuptix sunt solennes 
ilUritus quUms vintriinonium pcrJiciLur. Seld. Ux. 1. 2. c. ]. 13. 

So by the common law, till tlie marriage be solemnized, the wife 
cannot be endowed ad ostium ecclesicc. Co. Lit. 34. a. 

And tlic usual pleading of a marriage \s>per presbitcrum sacris ordini- 
bus constituhm. Sal. 120. 

By an order of parli.amcnt 1653. 6. confirmed by the st. 12 Car. 2. 
33. marriage sliall be before a jirstice of peace, and declared by him. 

Yet during thia order, a marriage by a person infra sacros ordines 
was good. 1 Sid. 64. 

By the st. 1 W. & M. 18. no person, taking Uie oaths, &c. shall be 
prosecuted in the cccle.siastical court, for non-conforming to the church 
of Englaml. 

And if such marriage, in the face of a separate congregation, be 
questioned in the spiritual court, a prohibition goes. 3 Lev. 376. 
Sal. 438. 

So a marriage, by a popish priest by the latin service, in a chamber, 
was allowed, and a second marriage disannulled by a sejitence in the 
ecclesiastical court, and the person for such second marriage convicted 
of felony. 4 vol.of Trials, 745. 763. 

Yet after contract, si coeunt, they are not suable for fornication, but 
only for a contempt of the church. Mo. 170. Sal. 438. 

And if subsequent espousals ensue, they have relation to the first con ¬ 
tract, and avoid all mesne acts. Mo. 170. 

But if a man sick in his bed be married to a woman with child, pri- 


(e) But now by 20 G. 2. c. 33. s. IS. no suit or proceeding shall be had in any ec¬ 
clesiastical court to compel a celebration of any marriage in jade ecclesiee, by reason 
of any contract of matrimony, whether per verba de prxsenli, or per verba de futuro. 

vately, 
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lately, out of a churph and cbapelj without celebration of mass, it was 
not a marriage. Semb. 1 Rol. 359.1.15. 

So by a contract of marriage, it is no marriage, if e^ousals do not 
afterwards ensue. Semb. Mo. 170. {/) 



(/) I. Marriages in England are now regulated by 26 G. 2. c. 53. entitled "An 
act for the better preventing of clandestine marriages.” —2. By s. ii. all murrisi'^es 
solemnized by licence, where eitlier of the parties, not being a wiilowcr or w; Jow, 
shall be under the age of twenty-one years, which shall be had without the consent 
of the father of such of the parties so under age, if then living, first h.iil, or if 
dead,, of the guardians of the perstm of the party so under age, lawfully appoiutetl, 
or one of them; and in case there shall be no such guardian, then of the niotlior if 
living and unmarried, or if there be n8 uiother living ami unmarried, then of the 
guardians of the person appointed by the court of chancery, shall be void to all 
intents.—3. But by s, 12. in case any guardian or mother shall he mm compos 
•mentis, or in parts beyond the seas, or shall refuse or wilhholtl t'lcir consent to tho 
marriage of any person, any person desirous of marrying may apply h) petition to 
the lord chancellor, who may proceed in a summary way to examine the caLue, and 
declare the marriage to be proper, if it shall so appear; which shall be as good as 
if the guardian, &c. had consented. —- 4. The forms required to be observed by this 
statute, in order to give validity to marriages, arc, by s, l. that all banns of lualrimony 
shall be published in an audible manner in the parith cliurcli, or in some piihUc 
chapel (m which banns have been usually published), heloiiging to the p.iiish or cha- 
pelty where the [lersons to be married sliail dwell, according to the lorin of words 
prescribed by the rubriek prefixed to the ollicc of matrimony in tlie book of common 
prayer, upon three Sundays preceding the sulcmui/atiou of the marriage, during the 
time of morning service, or of evening scnrice (if there be no morning service upon 
any of those Sundays), immediately after the second lesson; and if the persons to be 
married shall dwell in divers parishes, &c. the banns shall be in like manner pnblishcil 
in the church, &c. belonging to such parish, &c. wherein each of tlie said persons 
•hall dwell j and where both or cither of theperions shall dwell in any c\tra-parochial 
place, (having no church, &c. wherein banns liavc been usually published , then the 
banns shall be published in some parish church, &c. adjoining such place; and where 
banns shall be published in any cliilrch, &c. belonging to any parish a.Ijuiniiig to any 
extra-parochiai'place, the parson, vicar, minister, or curate, publishing such lianns, 
shall certify in writing under his hand the publication thercot: and all other ndes 
prescribed by the said rubriek concerning the publication of banns, and soleinni/aliun 
of matrimony, not liereby altered, shall be observed: and in all cases where banns 
shall have been published, the marriage simil be solemnized in one of the [lariih 
churches, &c. where such banns have been piiblislicd, and in no other place.— 
S. But by s. 2. no parson, &c. shall be obliged to puiilish the banu', unless t!ic per¬ 
sons to be married shall, seven days before the time required for the first p.ililication. 
deliver to such parson, &c. a notice in xvriting of tlioir true Christian niul .surnames, 
and of the house or houses of their respective abodes wititiu such parish, &c. und of 
the time during which they have dwelt, inhabited, or Imlgt'il in suc'u hoi:s(' or house-. 
— 6. And by s. 3. no parson, &c. solemnizing marriages, &c. between persons both 
or one of whom shall be luuier the age of twenty-one years, after b.inus published, 
shall be punishable by cccle.iastical censures for solemnizing such marriages, without 
consent of parents or guardinus, unless such parson, &;c. sliull have notice of tlie 
dissent of such parents, &c.; and in case such parents, &^c. or one of them, shall 
openly and publicly declare in the church, &c. where such banns shall be so 
published, his dissent to such marriage, such piiblicatiou of banns shall be void.— 
7. By s. 4. no licence shall be granted by any urclibishop, bisliop, or other ordinary 
or person, to solemnize any marri^c in any other church, &c. than in the parish 
church, &c. of the parish, &c. within which the usual place of abode of one of tlie 
persons to be married shall have been for four weeks immediately before granting 
such licence; or where both or either of the parties shall dwell in any extra-parochial 
place, having no church or chapel wherein banns have been usually published, theu 
m the parish church, &c. of some adjoining parish.--.-8. And by s. 5. all parishes 
where there shall be no parish church, &c. belonging thereto, or none wherein divine 
-service shall be usually celebrated every Sunday, shall be deemed e.xtra>[>arochiaI 
places for the purposes of this act. — 9. By s. 6, the right of the archbishop of Can- 
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So» if the marriage be not conformable to the ecclesiastical law, the 
husband shall have no right by the ecclesiastical law; as, if the mar¬ 
riage be in a separate congregation by their preacher, who is a lay-man, 
the husband will not be entitled to administration. R. 1 Sal. 120. 

Yet, where there is a marriage in fact only, the wife, or her children, 
who were not in fault, may be entitled to a temporal right. Adm, Sal. 
120 . 


terbury, and his officers, to grant special licences, to marry at any convenient time or 
place, by virtue of the 25 II. 8. c. 21. is saved and reserved. —10. But by s. 7. no 
surrogate, deputed by any ecclesiastical judge, who hath power to grant licences of 
marriage, shall grant any such licence berore he hath taken an oath before said 
judge, faithfully to execute his office according to law, to the best of his knowledge, 
ana hath given bond in loo4 to the bishop of the diocese, for the due and faithful 
execution of his office. — 11. And by s. s. all marriages solemnized in any other 
place than a church, or such public chapel, unless by special licence as aforesaid, or 
that shall be solemnized without publication of banns, or licence from a person 
having authority to grant the same, first had, shall be void. —12. But by s. 10. after 
the solemnization of any marriage, under a publication of banns, it shall not be 
necessary, in support of such marriage, to give any proof of the actual dwelling of 
the parties in the respective parishes, &c. wherein the banns were published; or 
where the marriage is by licence, it shall not be necessary to give any proof that the 
usual place of abode of one of the parties, for the space of four weeks as aforesaid, 
was in the parish, &c. where the marriage was solemnized ; nor shall any evidence 
be received in either of said cases to prove the contrary, in any suit touching the 
validity of such marriage.—13. By s. 14. and 15. the churchwardens and chapel- 
wardens of every parish or chapciry are required to provide books of vellum or 
durable paper, in which all marriages and banns there published and solemnized 
shall be registered, in a particular manuer and form hereby prescribed. —14. And 
by s. 15. all marriages shall be solemnized in the presence of two or more witnesses, 
besides the minister who shall celebrate the same, and immediately after an entry 
thereof shall be made in sjicli registry, in which it shall be expressed that said mar¬ 
riage was celebrated by banns or licence; and if both or either of the parties married 
by licence be under age, with the consent of the parents or guardians, as the case 
shall be, and shall be signed by the minister with his proper addition, and also by 
the parties married, and attested by two witnesses present at the solemnization of 
such marriage. —15. By s. 17. this act shall not extend to the marriages of any of 
the royal family. — 10. Nor by s. 18. to Scotland; nor to any marriages amongst 
qnakers, or amongst persons professing the Jewish religion, where both the parties 
are quakers or Jews; nor to any^marriages solemnized beyond the seas.— 17. No 
toleration act, or statute for the relief of qoiiconforinists, has dispensed with the 
marriage act in favour of the dissenters of England.—18. And the 31 G. .3. c. 32. 
which relieves roman catholics from certain penalties and disabilities, to which they 
were before subject in England, expressly provides, that nothing therein shall be 
construed to r^eal any part of the marriage act, or any other statutes concerning 
marriages. 1 Gab. 404. 407 — 40D. 411. — 1 ». Illegitimate children are within the 
marriage act. 11 East. l. — 20. And those names are the parties true names, by 
which they are known in the world. 3 M. &S. 250. 537. — 21 . The entry directed 
to be made is not requisite to the validity of the marriage. B. S. C. No. 162.— 
22. But marriages contrary to the essentials of the act are void, and not voidable 
only. B. S. C. 154. — 23. A marriage is void, if celebrated in a chapel erected 
since 26 Geo. 2. c. 33. although marriages may, in fact, have been frequently cele¬ 
brated there. Dougl. 659. Vide 21 Geo. 3. c. 53. — 24. British subjects resident 
in a British settlement abroad, are governed by the laws of tliis country, and conse¬ 
quently, with respect to marriage, by the law which existed here before the mar- 
nage act, viz. the canon law. Therefore, where two British subjects, being protestants, 
were married at Madras, by a Portuguese roman catholic priest, according to the 
catholic form, in the Portuguese language, in a private room, and the ceremony was 
followed by cohabitation; held, that this was a valid marriage, though without a 
licence from the governor, which it is the custom at Madras to obtain. 2 Mm. 243. 

So, 
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So, if there be a marriage de facto {g), the husband and wife may sue 
for a debt due to the wife. Sal. 437. 

(B 2.) Who may marry. 

By the st. 32 H. 8. 38. no prohibition, God’s law except, shall im¬ 
peach any marriage without the Levitical degrees; and none shall be 
admitted in the spiritual court to any process, plea, or allegation con¬ 
trary to this act. 

And therefore, if an idiot a nativitate marry, the marriage is good, and 
the issue legitimate. R. 1 Rol. 340. 1. 32. D. 1 Sid. 112. [h) 

So now since the st- 2 Ed. 6. 21. and 5 Ed. 6. 12. all ecclesiastical 
persons may marry. Vide 2 Inst. 686. 

And though the st. 2 & 5 Etl. 6. were repealed by the st. 1 Mar. 2. 
yet that being repealed by the st. 1 Jac. 25. the st. 2 & 5 Ed. 6. are 
revived; and the marriage of ecclesiastical persons is valid, and their 
issue legitimate. R. 12 Co. 9. 2 Inst. 686, 7. 

(B 3.) Who not. 

But none can marry any one who is married to another then alive. 
Vide post, (B 6.) 

Though the first husband or wife enter into religion. 1 Rcl. 340. 
1. 25. 30. 

Or they are divorced a mensa Sf ikoro only. Co. L. 235. a. Vide 
post, (C 5.) 

So no one precontracted to any ought to marry .another; for tlic con¬ 
tract makes the marriage, if espousals afterwards ensue; for they have 
relation to the first contract, and avoid all mesne acts. Mo. 170. Vide 
post, (C 1.) 


(B 4.) What shall be within the Levitical degrees. 

So since the st. 32 H. 8. 38. a marriage within the Levitical degrees 
shall be disallowed: and therefore, a marriage with a next of kin, 
being prohibited by the xviii. and xx. of Leviticus, none can marry his 
or her father, motlier, brotlier, sister, son or daughter. 2 Inst. 683. 
R. Vau. 306, 7. Eq. Ca. 157. 

« ____ 


(a) 1. To assert rights anywise depending upon the relatjpn of husband and wife, an 
actual marriage must have tt^en place. —■ 2. Tnatjt has taken place will in all cases, save 
one, be intended from the relation of husband and wife appearing to subsist—3. The 
excepted case is where the husband sues for adultery, when he must prove his marriage 
by direct testimony. 4 Burr. 2057. 1 Blk. 6.'52. — 4. Which proof may be by copy 
of the register; nor are the minister, clerk, or subscribing witnesses, the only compe¬ 
tent witnesses to the identity of the parties. Doiigl. 171. — 5. But where a fat least 
personal) liability, depending upon this relation, is to be imposed upon two as huslmnd 
and wife, or upon either of them, the plaintiii^ ignorant of the truth, will establish im 
indefeasible case by proving, that the parties have represented themselves as married, 

though in fact they are not. . . r j 

(A) The IS G. 2. c.30. enacts, that in case any person who shall be found a 
lunatic, by any inquisition, taken by virtue of a commission under the great seal 
of Great Britain, or any lunatic, or person under a phrensy, whose person and estate 
by virtue of any act of parliament shall be committed to the care of trustees^ shall 
marry before he or she shall be declared of sane mind by the lord chancellor, or by 
such trustees or the major part of them, every such marriage shall be void to all 


intents. 
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So, none can marry any next of kin to them by affinity, any more 
than if they were of kin by consanguinity: and therefore, if one marry 
the mother, sister, or daughter of his wife, it will be within the Levi- 
tical degrees. Levit. xviii. v. 17, 18. Vau. 310. 

And though the sister of his wife is prohibited, Levit. xviii. 18,49. 
only during his wife’s life, yet it is now unlawful after the death of his 
wife; for it is within the Levitical degrees. R. Vau. 320. 312. 324'. 
328. and is so declared by the 18 Can. Apost. by the st. 28 H. 8.7. and 
by the parochial table. 11. Skin. 37. 

So a father, brother, or .son of the husband is unlawful for the wife; 
for by the interdict to the man, the same degree is prohibited to the wo¬ 
man. 2 Inst. 683. Vau. .305. 

So all marriages mentioned in the st. 28 H. 8.7- and all mentioned in 
the parochial table, which by the 99th canon made anno 1603, and duly 
confirmed, arc declareil contrary to the law of God, are therefore now 
unlawful. Vau. 323. 325. 327, 328. 215. 

So a man-iage with a next of kin to his next of kin by affinity or con¬ 
sanguinity, are within the Levitical degrees, and disallowed by the 
st. 28 H. 8. 7. and 32 H. 8. 38. 

And therefore it appears by Levit. xviii. and xxi. by these statutes, 
and the parochial table, which enumerate thirty unlawful marriages within 
the Levitical tlogrces, that none can marry his grandmother, aunt, or 
grand-daughter on the part of his father, or on the part of his mother. 
Van. 308, 9. Eq. Ca. 158. 

So a woman cannot marry her grandfather, uncle, or gi'and.son. 

So a man cannot marry the grandmother, aunt (?), or grand-daughter 
of his own wife. Van. 311. 11. Eq. Ca. 156. 

Nor a wife those relations of her husband. 

So an uncle caniujt marry the daughter of his brother or sister, though 
not expressly mentioned Levit. xviii. or xx. for it is in the same degree, 
viz. next of kin to his next of kin. 2 Inst. 683. Vau. 323. R. Skin. 
37. 

So he cannot marry the daughter of his wife’s brother or sister; for 
he is uncle to such by affinity. R. Cro. El. 228. Mo. 907. 4 Leo. 
16. Mann. II. Hob. 181. K. Vau. 248, Pearson. Acc. Vau. 323. 
Semb. 3 Lev. 364. R. 2 Lev. 254. 2 Jon. 118. R. Ray. 464. R. 

Lut. 1077. D. 2 Inst. 683. Semb. 5 Mod. 448. Semb. 1 Sid. 434. 
R. in exchequer, 8 Geo. inter Butler and Gastril. Eq. Ca. 157,158. 
Vide Noy, 29. 

Nor the daughter being the bastard of his sister; for the Levitical 
law says, non accedes ad ■proximam sanguinis iui. Srnnb. 5 Mod. 168. 
Comb. 356. 

Nor the daughter of his mother’s sister. 

So a marriage to the grandfather, great-grandfather, and great-great- 
grandfather, and so interminatcly in the direct line ascending or de¬ 
scending, is unlawful; for it has the same repugnancy as a maniage in 
the first lineal degree. Vau. 242, 

But by the st. 22 H. 8. 38. no prohibition, God’s law except (which 
exception extends to cases of pre-contract^ impotence, former marriage, 
&c. which otherwise would be allowed by this act. 2 Inst. 687. Vau. 


O') Biinb. 145. 


220, 


220, 231.) shall impeach any marriage withuiit the Lcvilical degrees; 
and none shall be admitted to any process, &c. in tlie s])iritual court 
contrary to this act. 

No law has expressly determined what marriages are without the Le- 
vitical degrees, but Levit. xviii. 6. says, Thou shalt not uncover the 
iialcedness of thy near of kin; and Levit. xxi. 2. names father, mo. 
ther, brother, sister, son, and daughter as near of kin; and Levit. xviii. 
illustiatcs this general rule, by a prohibition to discover the nakedness 
of the lather and mother, v. 7. of brother, sister, v. 9. 16. of sons 
v. 15. in which the daughter is included, though nut named. And 
Levit. xviii. v. 12, 13, l-t. prohibits to uncover the nakcdnc.ss of the fa¬ 
ther or mother’s brother or si.ster, and of the son’s daughter, v. 10. be¬ 
cause near of kin to father, &c.; and (jf the wife’s daughter or sister. 
V. 17, 18, because her near of kin; and by parity all near of kin to the 
near of kin by alfinity or consanguinity, and beyond these degrees, 
Levit. xviii. or xx. the st. 28 II. 8. 7. or the parochial table do not ex¬ 
tend, and therefore all marriages out of these degrees seem now lawhd in 
the collateral line. Vau. 307. 

And therefore, a marriage with the relict of his grand-uncle, the wife 
of his grandfather’s brotlicr, though not allowed by the canon or civil 
law, shall not now be impeached. 11. by all the judges of England. 
Vau. 24 L 250. 2 Vent. 16. 

Nor the marriage of a son by a former venire with the daughter of 
his father’s wife by her first husband; though the Karaite made a rule, 
which prohibits any two near of kin to marry two other near of kin. 
2 Inst. 684. Vau. 318. 

Nor a marriage between cousin-germans; for it is allowed by tlie 
St. 32 H. 8. 38. Vau. 218, 2 Inst. 684. Eq. Ca. 159. 

Or with a woman who was godmother to his cousin at baptism or con¬ 
firmation. 2 Inst. 684. 

And if the spiritual court impeach a marriage witliout the Lcvilical 
degrees, a prohibition lies. Cro. El. 228. Vau. 207 to 220. 304. Vent. 
10 to 15. 21. Eq. Ca. 156. 

(B 5.) At what age. 

By the law of Scotland, a woman cannot amlrahtre sjwnsaliu before 
her age of seven years. 1 Rol. 342. 1.20. 

But by the common law, jjersons may marry at any age. Co. Lit. 
33. a. 

And upon such marriage the wife shall be endowed, if she attain the 
age of nine years, of whatsoever age her husband be; but not before the 
age of nine years. Co. L, 33. a. 

And it the husband alien his land, and afterwards his wife attain the 
age of nine years, she shall be endowed of the land sold before. Co. 
L. 33. a. 

And if there be a writ to the bishop to certify, whether tliey were ever 
coupled in lawful matrimony, he ought to certify that they were, of what 
age soever the husband be. Co. L. 33. a. R. Dy. 369. a. 

And at any age the husband shall have trespass de mtdwre ahducta 
am hmis wW. 1 Rol. 341.1. 35. 

And .if the husband die before age of consent, the marriage is dis¬ 
solved, but not disaffirmed ab initio. Semb. cont. Mo. 741. 

‘ V 4 
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Yet to such marriage the husband or the wife may agree or disagree 
at his or her age of consent. 

By the law of Scotland, and the civil as well as the common law, the 
age of consent of the man is the age of 14 years. 1 Rol. 342. C. 

The age of the woman by the civil and common law is the age of< 12 
years. 1 Rol. 342. 1.15.17. 

^ the law of Scotland, it is the age of 14 years. 1 Rol. 342.1. 18. 

If at the time of the marriage the husband be above 14, and the wife 
under 12, when she attains the age of 12 years, the husband may disa¬ 
gree as well as the wife, and so vice versa, Co. L. 79. 

A disagreement to the marriage before the age of consent is of no 
force. Vide 1 Rol. 340.1. SO. 

For, if the husband disagree before 14, and marry another, the issue 
of the 2d marriage is a bastard. 1 Rol. 341.1. 45. Cont. Dy. 13. a. 
in marg. 

But a disagreement before, if the husband marries another after the 
age of fourteen, amounts to a disagreement after the age of consent. 
1 Rol. 341.1. 15. R. Mo. 575. 

If the husband, or wife, at the age of consent, once agree to the 
marriage, they cannot afterwards disagree. 

And a continuance of the suit in trespass de mvliere ahducta cum 
bonis viriy after tliat age, amounts to an agreement. 1 Rol. 341.1. 35. 

And if after the age of consent, the husband or wife disagree by 
parol, yet cohabit as husband and wife, this amounts to an agreement. 
R, 1 Rol. 341.1. 25. 

Though the words of disagreement are reduced into writing, and 
signed by the husband. 1 Rol. 341.1. 25. 

Otherwise, if the disagreement be made before the ordinary. Per 
Warberton. 1 Rol. 341.1. 32. 


(B 6.) Who are husband and wife. 

If a man and a woman marry under the age of consent, Uicy are 
husband and wife, till disagreement.^ Vide ante, (B. 5.) 1 Leo. 

53, 4. 

So, if a man marry a woman precontracted, they are husband and 
wife, dll divorced. 

So, if he marry within the Levitieal degrees. 1 Rol. 340.1. 10, 
17. 357. 1. 45. 

So, if a priest had married before the st. 82 H. 8. 38. 1 Rol. 340. 

1. 35. 40. 2 Inst. 687. By. 185. a. in marg. 

So if there be a marriage by duress. Per Yaxly, Frowick cont. 
Kel. 52. b. Cont. per Windham, 1 Sid. 65. D. cont. 1 Rol. 340. 
1. 20. R. acc. Cro. Car. 488. 493. Per Noy, Dy. 13. a. in marg. 

So, if they are*divorced only a mensa ^ thoro, 1 Rol. 341.1. 40. 
Co. L. 235. a. Vide post, (C 5.) 

But a marriage, when a former husband or wife is alive, is null, as 
well by the spintual as by the common law, and they are not husband 
and wife de facto. 1 Rol. 340. 1. 13. R. Cro. £1. 857, 8. 1 Rol. 
357.1. 40. 360. F. 1 Sal. 121. 

So, if a nun had married; for she was under a vow of chastity; and 

18 therefore 
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therefore her marriage was void. Cont. 1 Rol. S40.1. 41. Acc. 2 Inst. 
687. 12 Co. 9. 

Or, a monk. 12 Co. 9. 2 Inst. 687. (^} 

* (C) 2)itiorce. 

(C 1.) ji vinculo matrimonii.—Cattsd prmeontractus. 

A divorce is a vincula matrimonii, or, a mema ^ thoro. Co. L. 
235. a. 

A divorce will be d vinculo when the husband or wife was precon¬ 
tracted to another. Co. L. 235. a. Vide ante, (B 3.) 

And a divorce for praecontract may be made, without summoning 
any to answer in the spiritual court, except the parties to the praecon- 
tract: as, if A. be contracted to B. and afterwards marry C., the di¬ 
vorce may be by a libel by B. against A. without process against C. 
Mo. 170. 

So a divorce is well made by a sentence, that A. do marry B. without 
a sentence to declare the marriage void between A. and C. R. Mo. 
170. 

But by the st. 32 H. 8. 38. all marriages in England, solemnized 
in die face of the church, and consummated, &c. shall be valid, not¬ 
withstanding any precontract of both or either party not consummated. 
—But this clause was repealed by the st. 2 & 3 Ed. 6. 23. and not 
revived by the st. 1 El. 1. 

So, by the st. 33 H. 8. 6. in Ireland. But it being repealed in 
Ireland by the st. 3 & 4 Ph. & M., nothing was revived by the st. 
2 El. 1. there, except what concerns the degrees of consanguinity. 

So, if a marriage be dissolved by a sentence upon a precontract, the 
man and former wife are not complete husband and wife, till the mar¬ 
riage be solemnized. Cont. per Noy, but Twisd. acc. 1 Sid. 13. 

(C 2.) Consanguinitatis, aut qffinitatis. 

So a divorce, causa consanguinitatis, aid affinitatis, is a vinculo. Co. 
L. 235.a. 47 Ed. 3. pi. 78. 

Though it were for spiritual affinity, when that was allowed. 


(1) Where a woman is sued as a feme sole, and between the original pocess and 
appearance marries, the suit does not abate. Lofib. 27.-2. And if an action is originally 
brought against a wife when sole, and pending the suit she marries, judgment and ex¬ 
ecution against her only, are regular. 4 East, 521.—S. Ejectment against a single 
woman who marries before trial. Afterwards there is a verdict, judgment and execu¬ 
tion by habere faciae postessionem et ri. fa, against her by her maiden name. Objected 
that tne execution was irregular, since where a new person shall become chargeable to 
the execution of a judgment who was not party to the judgment, there a $cire fadas 
ought to be sued against him, to make him party to the judgment. Here the husband 
has acquired the term and the goods of his wife, but held regular. For as to the hab. 
fac. pou, the judgment in ejectment shews that the wife had no right or interest in 
the term; ^erefore it is not to take from the husband his, but to get possession of the 
plaintiff’s property. As to the ecu fa, it was a mere nullity, since the wife had 
no goods, and the goods of the husband could not be seised under such a writ. 
3 M.& S. 557.—4. If a woman marry a second husband living the first, and the 
second not privy, she is during the cohabitation to be considered aa a senront to him, 
and he is entitled to the benent of her labour. Str. so. 
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Bjr the law of the Hebrews, there was. no divorce for incest; for the 
marriage was null. Van. SI3. 

(C 3.) Impotentuv. 

So a divorce, causa impoteuti(Ei will be d vinado. Co. L. 235, a. 
1 And. 185. 5 Co. 98. b. 2 Leo. 170. Dy. 178. b. 179. a. 

A divorce for impotence, or frigidity, may be upon an universal im¬ 
potence ; as, if he be an eunuch. 

Or, for a perpetual impotence previous to the marriage quoad hancy 
be it natur^, or accidental. R. 11 Jac. Earl of Essex. 2 Leo. 
172, 3. 

If there be a divorce upon evidence, which shews a perpetual im¬ 
potence quoad hanC) and the husband aiierwards marries, and has issue 
by another wife, the issue shall be legitimate; for the first sentence 
shall be in force till repealed, and the second marriage good, unless it 
be dissolved in the life of the parties, and a man may be Iiabilis el in- 
habilis diversis temporibus, R. 5 Co. 98. b. 2 Leo. 169. 173. Dy. 
179. a. 

So, if the woman afterwards marry, and she and her second husband 
levy a fine, and then the former husband by a second wife has issue, the 
fine shall not be stayed. Dy. 179. a. 2 Leo. 169. 

So, if the husband bring trespass pro uxore ahduetd cum honis viriy 
and pending the action, the husband and wife are divorced causa im- 
potenticei the action docs not abate; for it is founded upon the posses¬ 
sion, and ne unques accouple is no plea. 2 Leo. 170. 

(C 4.) Metus. 

So, a divorce, propter metum. Co. L. 235. a. 

Or, propter seeoitiam. 

A divorce for severity is grounded upon the Jaw of nature. Cro. 
Car. 463. 

And it will be a cause for it, if tlic husband strip his wife of her a^)- 
parel, and other necessaries. 1 Sid. 118. 

But a divorce for severity, is not a divorce d vinadoy but a separation 
d mensd ^ thoro only. Cro. Car. 462. 

And a subsequent marriage, after such divorce, is not lawful. Cro. 
Car. 463. 


(C 5.) A mensd et thoro .— Vide ante (C 4.) 

A divorce, causd aduUeriiy will be a mensa 4* thoro only. Co. L. 
235. a. 

For such a divorce arises upon a cause subsequent, not antecedent to 
the marriage. Cro. Car. 462. 

- So a divorce, causd professionisy does not bastardize the issue. 

And Aerefore^ if a man, after a divorce d mensd 4* ikoroy marry 
another woman, the second marriage is void. R, Mo. 683. Co. Lit. 
235. a. Vide ante, (B 3. 6.) 

If the husband releases a legacy, given to the wife during the divorce, 
it will be discharged. R. Mo. 665. D. Cro. Car. 463. 

But if the husband sells a term for years, which he has in right of his 
wife, equity will grant an injunction. R. £q. Ca. 43.—^2d part, 
2 Mod. Ca. 

(C 6.) How 
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(C 6.) How a divorce shall be obtained. 

Si viVi out uxor comolat ad secundas nuptiaSi instituenda est Us per 
legUimum virum contra uxorem 4* superitiductum^ aid e contra per legi- 
timam uxorem contra virum 4" superinductam^ in causa divortii d vin¬ 
culo matrimonii <§• restitutione obsequiorum coujugalium. Ought. Ordo. 
Jud. 283. 

Sic soletfieri pro nuUitate matrimonii inter impuberesy si ante cetatem 
requisitam dissentit una partium. Ought. Ord. Jud. 284i. 

Sic pro nidlitate matrimonii in g;radu consanguinitatisy out ajfinitatis. 
Ought. Ord. Jud. 286. 

Aut ubi pars aliqua est inhabilis, causa impotenticCf ^c. Ought. 
Ord. Jud. 286. 

But a divorce cannot be prosecuted after the death of the parties. 
R. 1 Rol. 360. H. 1 Sal. 121. 

So a marriage cannot be drawn in question upon any collateral sur¬ 
mise, after the death of the parties; and if it be, a prohibition goes. 
1 Rol. 360.1. 50. 52. 

So a divorce by sentence, in the life of the parties, cannot be re-exa¬ 
mined after the death of the parties. R. 2 Cro. 186. 

So, after the death of the husband, the marriage shall not be drawn 
in question, though the wife be alive. 1 Rol. 360.1. ult. 

Nor, after the death of the wife, though the husband be alive. 
Carth. 271. 

And if a marriage was incestuous, and a suit commenced for it against 
husband and wife, and one of them dies, though they may proceed 
against the survivor to enforce penance, yet if they proceed to bastardize 
the issue, a prohibition goes. R. Carth. 271. Comb. 200. 4 

Mod. 182. 


(C 70 The effects which follow. 

If there be a divorce d vinculo matrimonii, the issue between diem 
will be bastards. Vide Bastard, (A.) 

And a sentence for divorce stands in force, till reversed by appeal. 
1 And. 185. 2 Leo. 169. 5 Co. 98. b. 

So, a sentence for nullity of a marriage in causa jactitationis narit- 
tagii, R. Carth. 225. 

And if the parties die, an examination will not be allowed to prove 
an heir, contrary to the sentence. R. 2 Cro. 186. 7 Co. 43* 

(D) $iUjG!{ianD anD lolfe are one perieon# 

(D 1.) In what respect.-^The one cannot make an estate to 

the other. 

Husband and wife are one person in law. Lit. s. 168. 291. 

And therefore, by no conveyance at the common law, could the 
husband i^ve an estate to his wife. Co. Lit, 112, a, 187* b. 


Nor 
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Nor the wife toherhysband. Co. L. 187. b. (/) 

So, an husband cannot covenant or contract with his wife. Co. 

112. a. (m) 

So, if a man make a bond or contract to a woman, and they after¬ 
wards intermarry, the bond or contract is discharged. D. Cro. Car. 55J. 

So, if two men make a bond or contract to a woman, or e contra^ 
and one of them marries with her, the bond, &c. is discharged. D. 
Cro. Car. £f51. 

Though it be intended for the advantage of the wife during the co¬ 
verture ; as, that she shall have such rents, &c. at her disposal. Ca. 
Ch. 21. 117. 

But now, by the stat.27 H.8. the husband pO may make an estate to 
his wife: as, if he make a feoffment to the use of his wife for life in tail, 
or in fee, the estate will be executed by the stat. 27 H. 8. and the wife 
will be seised. Co. L. 112. a. 

So, if the husband covenant to stand seised to the use of his wife.^ 
Co. L. 112. a. 

So, the husband may devise to his wife; for that does not take effect 
till a^r his death. Co. L. 112. a. b. 

And this, where by custom he might devise at the common law. 
Lit. s. 168. 

So, where the husband or wife act en mUre droit, the one may 
make an estate to the other; as, if the wife has an authority by will to 
sell, she may sell to her husband. Co. L. 112. a. 

So, a covenant or contract by a man with a woman is not destroyed 
by their marriage, where the thing is future, to be done after the mar¬ 
riage determined; as, to leave his wife worth so much after his death. 
R. per two J. Hob. cont. Hut. 17. Hob. 216. R. 2 Cro. 571. Per 
two J. Holt, cont. Hil. 11 W. 3. B.R. Gage & Acton, (Reported 
Comyns’s Reports, 67.) 1 Sal. 326. R. Pal. 99. Carth. 512. (o) 

That she may make a disposition by her will. Ca. Ch. 118. 

So, the marriage does not defeat a breach before. R. Skin. 409. 


(1) 1. But articles of agreement between them, for the wife to allow the husband 
so much out of an estate left to her separate use, are binding in equity without the 
intervention of the trustees, as an execution of the power. Bunb. 20S. — 2, A gift 
by the husband to the wife, without intervention of trustees, held good in equity. 
Bunb. 205. — 5. But the grant by the lord of the manor of copyhold lands 
to his wife immediately, without the intervention of another, is void 2 Wils. 
254. 

(ni) Husband, lord of a manor, cannot grant lands to his wife, immediately, by a 
copy of court-roll. 2 Wils. 254. 

(n) 1. The rule that a feme covert is to be considered as a feme sole as to her 

separate property, does not extend to transactions with her husband. 2 Ves. J. 498. 
—2. Wife may, by consent in court, dispose in favour of her husband of her rever¬ 
sionary interest in personalty. 3 Mod. 384. — 3. Vide 10 Ves. 580. 1 Cox, 193. 

2 Ves. J. 488. 498. 8 Ves. 183. 9 Ves. 369. 

(o) 1. 1 Ld. Rd. 515. 5T. R. 381. — 2. If a bond on marriage be ^ven to trus¬ 
tees, conditioned to leave the intended tmfe a sum of money, and the wife be made the 
executrix of the obligor, she may retain the amount of the bond, and plead such re¬ 
tainer to an action brought agmnst her by another bond creditor of her husband. 
13 Geo. 2. 7 Mod. 8vo. edit. 292. Willes, 186. S. C. — 3. Seem, if the bond be 
conditioned to pan the tnutees the money in trust for the wife; but in such case 
the wife may pay the trustees out of the assets, or pay out of her own money and ta- 
tain assets pro tanto, or confess judgment to the trustees to cover assets. Ibid. 

So, 
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So, a covenant for the benefit of the wife, though destroyed by the 
marriage, shall be aided in equity. R. 2 Ver. 481. (u) 

So, an agreement to make a marriage settlement shall be decreed in 
equity after the marriage, though it was to be made before the mar¬ 
riage. R. 2 Vent. 343. 

•So, an agreement, to permit the wife to dispose of so much money 
during her coverture. Dub. 1 Ver. 409. 

(D 2.) Take a joint estate by entireties. 

So, if an estate be granted, or conveyed to an husband and wife, 
and their heirs, they do not take by moieties, as other joint-tenants, 
but the entire estate is in both. R. 2 Lev. 39. 

And, if an estate be granted to an husband and wife and another 
person, the husband and wife have but one moiety, and the other the 
other moiety. Lit. s. 291. 

And tlierefore, if husband and wife have a joint estate, and the hus¬ 
band commit treason, and dies, the wife shall recover the entire estate 
from the king, who seized it as forfeited. Co. L. 187. a. 

So, if an estate be granted to husband and wife and dieir heirs, 
where the husband is a villein, and the wife free, and the lord enters, 
and the wife survives ; she shall have the whole. Co. L. 187. b. 

If husband and wife take an estate, and the husband alone aliens the 
whole, it is not good for a moiety. Semb. Co. El. 187. b. 

So, if an estate be granted to husband and wife and another person, 
and tlie husband, by feoffment, aliens the whole, and the wife sur¬ 
vives, and dies; the other person shall have the entire estate; for he 
and the wife surviving were joint-tenants of the right of the whole 
estate, and therefore he shall have the whole by survivor. Cp. L. 187, 
8. 327. b. 

So, if an estate be granted to a man and a woman and their heirs, 
who marry before the estate is completely conveyed, they take by en¬ 
tireties ; as, if there be feoffment to a man and a woman, who marry, 
and then livery is made secundum formam chartecy they take by enti¬ 
reties. Co. L. 187. b. 

So, if there be a grant of a reversion to them, and they marry before 
attornment. Co. L. 187. b. 

So, if there be a feoffment to them with warranty, and afterwards they 
marry, and recover in value, they shall have the estate recovered by en¬ 
tireties. Co. L. 187. b. Dy. 149. b. in marg. {q) 


(D S.) W^hen they take by moieties. 

But, if an estate were conveyed to the use of a man and woman, who 
afterwards marry, and then the stat. 27 H. 8. is made, they have 



wire, transferred to the accountant-general by order, came to an agreement with her 
out of court, and while they lived apart, but not legally separated, to take part and 

g ve up the rest; this agreement does not bind the wife; and the husband dying, be- 
re any steps were taken for executing it, the whole survived to the wife 4 Ves. 15. 
— 2 . Vide 2 B. C. C. 51. 

( 9 } A mort^ee of a copyhold estate in possession under a forfeited mortgage, and 
considered as irredeemable, devised it as land to husband and wife in fee; the con¬ 
veyance of the husband alone, without the concurrence of his wife, passes no interest 
against the wife surviving. 5 T. R. 652. 

moieties. 
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moieties; for the statute executes the use in Uie same <}uali(yi &c. Co, 
1. 187. b. R. Mo. 22. Dy. 148. b. 

So, if it be to them in tail, as well as in fee-«imple. R. Mo. 92» 

So, th^ do not take by entireties, if the estate be expressly limited 
to them in severalty; as, if it be to A. for life, to the husband in tail) 
and to the wife for years. Co. L. 187. b. (ir) 

(E) WiW f)Uie(banti letbaif fiatie tt)e marnage. 

(E 1 a.) Freehold. 

If a woman be seised of an estate of inheritance, and marries, her 
husband shall be seised in her right. Co. L. 351. a. 

And the husband has a freehold in the right of his wife, upon which 
there may be a remitter. Ibid. 

And the husband may take a release, or confirmation, to enlarge his 
estate. Co. L. 299. a. 

But yet the wife has such an interest, that if she be attainted of felony 


(r) 1. Where a notice to quit, and demand of the possession of a tenement, held 
by a single woman, have been given to her, and she marries before the appointed day, 
no. fresh demand need be made upon the husband, as herself is liable under the 
4 Geo. 2. c. 28. for holding over. 1 N. R. 174. — 2. The court will not discharge a 
feme covert on a common appearance, unless the coverture be open and notorious. 
2Blk. 905.—5. Yet it is irregular to arrest a feme covert without her husband, even 
though it be returned as to the husband non est invents, since having no property of her 
own, she might, if allowed to be arrested, be kept imprisoned for life. 1 T. R. 486. — 
4. And unless Where a married woman has obtained credit as a feme sole, the court 
will discharge her, when arrested, on common bail. 6 T. R. 451. — 5. So where a 
married wotnan obtains credit by mistakenly, and not through fraud, representing lier. 
self as a widow, she cannot be arrested. I East, 16. — 6. So where a married woman 
has a settlement by deed of separation, and she is trusted by a creditor, knowing her 
to be married And living separate, she will, when arrested, be discharged. 3 Smith, 
576. 7 East, 582. — 7. So a married woman will be discharged, when arreisted for 
penalties on the lottery act 2 H. fi. 57. — 8. So a feme covert arrested, will be dis¬ 
charged on motion, unless she obtained credit as a single woman, by actually asserting 
herself to be such, l N. R. 54. — o. Yet if n mari'ied woman obtain credit by pre¬ 
tending that she is sole, she will not be discharged on filing common bail, when 
arrest^ for the debt, but will be left to plead her coverture. 5 T. R. 194. — lo. And 
where the husband and wife were French, and the husband was abroad, the court 
refused to discharge tlie wife arrested for a sum obtained by her on her own account. 

1 B. & P. 8. — 11. So where the husband and wife are aliens, and the husband resident 
abroad, the wife when arrested wilt not be discharged on motion, though she did not 
obtsun credit by passing off for a single woman. 2 N. R. .iso.—12. So if husband or 
wife are sued upon her contract dum sola, and both arrested, the wife is not entitled 
to be discharged; secus if arrested alone. 1 Taunt. 254, 255, 256.— 13. So where a 
married woman has been arrested as acceptor of a bill of exchange at the suit of an 
indorsee, the court will not order the bail bond to be cancelled on an affidavit that 
the driver, wh^ he drew the bill, knew the defendant to be a married woman. 

2 Marsh. 40. —14. So where a woman was arrested as drawer of a bill of exchange, 
at the suit of an indorser, the court refused to discharge her, on the affidavit of a third 
person that she was a married woman. 2 Wils. 124. 2 BIk. 720. —15. But if husband 
and yiife be rendered after judgment in discharge of bail, the wife will be discharged 
on motion. 3 Wils. 124. 2 Blk. 720. _— 16. Yet a feme covert, in execution on her 
warrant of 'attdriiey given as sole, will be left to her writ of error. 3 B. & P. 220. 
1 fd. 128 . —17 But where a plmntiff knowingly sues a married-woman as a feme sole 
and arrests her, ho must pay the costs of tbe-motion for her discharge. 3 Taunt, 307.— 
18. The court will not stay proceedings in an action brought by a wife, separated'from 
her husband, in' his nBine,fbr an injury to her property, upon the defendant’s applica¬ 
tion, supported by the husband’s affidavit, that the suit had not his -sanction. 9 East, 

471. 
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before issue by her husband, the lord may enter for the escheat. Co. 
L. .?51. a. 

And if the husband be attainted of treason or felony, the king shall not 
have the freehold, but only the pernancy of the profits during the co¬ 
verture. Co. L. 351. a. (s) 

(E 2.) Chattels real. 

So, if a woman be possessed of a chattel real, by her marriage, the 
husband shall have it ^iSher right; as, if she was possessed of a term 
for years. Co. L. 46. b. 351. a. 300. a. {t) 

So, if she had the trust of a term, the husband shall have it, except in 
special cases. Vide in Chancery, (2 M. 9.) 

So, if she had a wardship, the husband shall have it. Co. L. 351. a. 
PI. Com. 294. a. 

So, an estate by statute-merchant, staple, or elegit. Co. L. 351. a. 
So, every chattel real in possession. Ibid. 

If the husband survive his wife, he shall have the whole interest 
which his wife had in such chattel real. Co. L. 46. b. 351. a. 
300. a. 

And that, without taking out administration to her. 1 Rol. 345. 
1. 40. Semb. Eq. R. 234. 

If husband and wife mortgage a term of the wife’s, and the husband 
survives, he shall have the equity of redemption. R. Hob. 3. 

If the wife has a copyhold for years, and takes husband, who survives, 
he shall have it for the residue of the term. R. Dy. 251. a. 3 Leo. 9. 

So, the husband in his lifetime may dispose of all his wife’s interest 
in such chattel real, by grant, or demise. Co. L. 46. b. 351. a. 1 Rol. 
343.1. 15. 

So, the interest of a term, &c. which tliey have jointly. 1 Rol. 343.1.12. 
So, the husband may forfeit such chattel real by his outlawry, or 
attainder; for that is a disposition in law. Co. L. 351. u. R. PI. 
Com. 263. 1 Rol. 851.1. ult. Lane, 54. 

So, the sheriff may sell upon an elegit, for the debt of the husband. 
Co. L. 351. a. 

So, it may be extended upon a statute or recognizance of the 
husband. 

So, he may grant it upon condition, which will be a disposition, 
though the executor enter for the condition broken. Co. L. 46. b. 

So, if the husband recover the term in an ejectment in his own name, 
it is a disposition. Ibid. 


(*) If a leasehold is settled on marriage, the term expires and is renewed for three 
lives, and, on the death of the husband, comes to his daughter a feme covert, who dies, 
leaving a daughter; she is entitled as special occupant, and the huslvandhas no right. 
3Atk.695. 1 Ves.29S. 

(<) The residue of a term for years granted to a woman and her heirs immediately 
upon the death of a person she is about to marry, to hold from that time, so far vests 
in the husband upon the marriage, that his personal representative will be entitled to 
such residue if nc survives the wife. 1. H. Bl. SSS. Thus where a man who 
was possessed of a term for years granted the residue of it from bis- death to a Wo¬ 
man he was going to marry, and afterwards married, and her heirs, after which the 
woman died, then the huslmnd died without taking out administration to her, the 
court held the residue of the term passed to the personal representative of the hus¬ 
band, because the grant vested an immediote interest in tlic wife, l H. BI.535. p. c. 

So, 
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So, the husband may dispose of part of his wife's interest: as, he 
may demise for part of the years, rendering r^nt, and the rent shall go 
to his executor or administrator, though the wife survive. Ibid. 

So, he may make a lease, to commence after his death, and it will 
be good, though the wife survive. K. Cro. £1. 287. Poph. 5. Mo.395. 

So, if he submit to the arbitrament of B. who awards the term to 
A., it will be a disposition by the husband against his wife. Dy. 183. 
a. in marg. 

So, if tenant in dower lease for years, take husband, and die, 
the husband shall have the rent in arrear in his wife's life-time. R. 
Mo. 7. 

But the husband cannot devise a chattel real which he had in right 
of his wife. Co. Lit. 351. a. 1 Rol. 344. 1. 15. PI. Com. 418. b. 
R. Poph. 5. 

So, he cannot charge such chattel real beyond the coverture. Co. 
L. 351. a. PI. Com. 418. b. 

If there be judgment against the husband, execution cannot .be sued 
after his death against the term. 1 Rol. 344.1. 21. 346.1. 17. 

So, the term after the deadi of the husband shall not be extended 
upon a statute or recognizance acknowledged by the husband. 1 Rol. 
346.1. 17. 

Nor for a debt to the king due from the husband. Semb. 2 Rol. 
157. 1. 30. 1 Rol. 346.1. 20. 

So, if the wife had a chattel real only en outer droits as executor 
or administrator, the husband cannot dispose of it. Co. L. 351. a. (u) 
So, if the wife was guardian. PI. Com. 294. 

So, if a woman was joint-tenant of the chattel real, and marries, and 
dies; the husband shall not have it. but it survives to the other joint- 
tenant. Co. L. 185. b. 

So, if the wife had only the possibility of a term, the husband can¬ 
not dispose of it: as, if there be a lease to husband and wife for their 
lives, and afterwards to the executor of the survivor, the husband 
cannot grant this executory interest. Co. L. 46. b. 351. a. R. 10. 
Co. 51. a. 

So, if a woman be dispossessed of a term, and takes husband, and 
dies before recovery of the possession, the husband shall not have it. 
Co. L. 351. a. 

So, the husband, if he survives, shall not have a right of ward, or 
other chattel real in action. Ibid. 

So, if the husband does not dispose of the chattel real of his wife, 
if she survive him, she shall have it. Co. L. 46. b. 351. a. 1 Rol. 
349. C. 

So, all that was not disposed of by the husband: as, if a term be 
demised by the husband for part of the years, the wife shall have the 
residue. Co. L. 46. b. 

So, if he demise, reserving part, the wife shall have the part ex¬ 
cept^. 1 Rol. 344.1. 38. 

, If he demise the term, if A. so long live, she shall have the possi¬ 
bility. 1 Rol. 345. I. 2. 


(b) But if the wife had it as executrix to a former husband, he may. s Wils. 277 . 

If 


Divorce. , . 

If the tern be extended) the wife ihall have it after tlie extent sa¬ 
tisfied.' 1 Rol. S44». 1. 25. 

If the husband and wife mortgage the term) and the husband pay 
the money) and enter) and diC) the wife shall have it. R. 1 Rol. S44<. 
1. 45. 50. 

* (E S.) Chattels personal. 

All chattels personal) which the wife has in possession in her own 
right (jf)) are vested in her husband by the marriage, though he do not 
survive. Co. L. 351. b. {y) 

SO) chattels personal, not in possession at the time of the marriage, 
if they are reduced into possession during the coverture. Co. L. 
351. b. 

So, if the husband make a letter of attorney to one, to receive a 
debt or legacy due to the wife, who receives it, though he does not pay 
it to the husband) yet it vests in his possession. R. 1 Rol. 342.1. 40. 
45. Mo. 452. 

So, if the wife’s portion be secured by settlement of laud and he makes 
a jointure for it, it shall be vested in the husband, though it be not paid. 
Per Lord Keeper, Ca. Ch. 189. 

$ 0 , if the husband and wife have a judgment for the debt of the 
wife, but no execution; the husband, if he survives, shall have it, and 
shall take out execution without a scire facias. R. 1 Mod. 179. 
3 Mod. 189. 1 Sid. 337. 

So, chattels personal of a mixt nature, partly in possession, and 
partly in action, the husband shall have, if he survives; as an avoidance 
of a church, which falls during jthc coverture. Co. L. 351. a. 

So, arrearages of rent service, charge, or seek, whidi incur during 
the coverture. Co. L. 351. a. Vide post, (F 1.) 

So, if chattels are given to the wife after the coverture, the interest, 
vests in the husband. 

Though he has not possession of them before the dea^h of his 
wife. 

So, if a legacy be ^ven to a feme covert; to be paid twelve months 
after his death, and me wife die within the twelve months, the interest 
goes to the husband; for it was vested in him, and he might release 
within the twelve months. Per Mont. 2 Rol. 134. 

So, if there be judgment for the husband alone, in an action by him 
alone for the debt of the wife, the husband shall have it. 1 Ver. 3b(>.(2} 

So, if an award be made to pay a debt due to the wife, to her hus¬ 
band, though the husband die before payment, (a) 

But 


(jr) 1 . Secus those in outer droit. Lo5t. 8?.—2. Nor shall he have those, .though 
he survive. Ibid. 

^)5T;R.esi. (a)3T. R. 631. 

(a) 1. 1 Ver, 396. — 2. If a widow has a decree for arrears of jointure, marries, a 
report of the arrears, confirmed, and the husband assigns said arrears, and all sub^ 
quent, and all benefit of the decree, and demises the jomture during the joint lives of 
Him and his wife to trustees, in trust after the wife’s death, to pay a bond from the 
husband to A., and a debt from him to B., and the residue as he should by deed or 
wijl appoint, and first the husband dies and then tHe wife. The bond shall first be 
paid to A., then the debt to B., and the residue to the administrator of the husband, 
VoL. II. Q not 
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But clioses in action arc not vested in the husband by the marriage, 
though he survive: as, debts upon bond or contract, unless they are 
recovered. Co. L. 851. b. (6) 

So, a debt to the wife, though the debtor be a bankrupt, and the 
husband pay the contribution, if he does not receive the debt. 2 Ver. 
707. 

An estray in the manor of the wife, unless it be seised by the hus¬ 
band. Co. L. 851. b. 

A pdirtion due to an orphan in the hands of the chamberlain of 
London, unless it be recovered, or received by the husband; for it 
is a chose in action. R. 2 Vent. 841. R. Ca. Ch. 182. Vide Guar¬ 
dian, (G 2.) (c) 

So, a distributive part due to the wife, by the stat. 22 & 23 Car. 2. 
upon the distribution of an estate of an intestate; for it is a chose in 
action, till the husband receive or recover it. Semb. Sho. 25. 

A mortgage to the wife. 2 Ver. 402. 

Reliefs, or rents due before marriage. Co.L. 351. b. 

Yet the husband is entitled to be administrator to his wife. Vide in 
Administrator, (B 6.) 

And now, by the stat. 32 H. 8. 37* arrears of rent, due Iniforc co¬ 
verture, arc given to the husband. Co. L. 351. b. 

So, chattels personal, which the wife has cn aulcr droit, as execu¬ 
trix or administratrix, are not vested in the husband by the marriage. 
Co. L. 351. 

Though the husband and wife have a judgment for a debt due to the 
wife’s testator. R. Jon. 248. 

Nor chattels, of which she has a bore possession, as by bailment, 
or trover. Co. L. 351. b. {d) 


not of the wife. 3 P. W. 137.— 3. If A. survives her first husband, who leaves her 
a legacy, marries B., dies, B. administers, dies, his administrator gets in the legacy; 
he is entitled to it, and not the administrator dr 6 o»m no» of A., who shall be consider¬ 
ed in equity ns a trustee for the administrator of B., and if he brings bill for it, it is a 
breach of trust, and be shall pay costs. I Atk. 458. — 4. Trinkets and jewels, men 
to a wife before marriage, become the husband’s again by the marriage, and are 
liable to his debts, if bis personal estate is not sufficient. 2 Atk. 104.— 5. If husband 
dies, without administering to the personal estate the wife bad in her own right, it 
goes to bis representative, and vested in him before administration taken out, and not 
to her next of kin. 3 Atk. 526. 1 Wils. 168. — 6. And though administration is 
granted to such next of kin, (as the ecclesiastical court by 31 £d. 6. e. 11. is bound 
to do,) yet in equity he is looked on as a mere trustee. Ibid. 

(i) 3Ves. 677. 3 T. R. 631. 4 T. R. 364. 

(c) If husband is attainted of felony, and pardoned on condition of transportation 
for life, and afterwards the wife becomes entitled to an orphanage share of personal 
estate, it shall not belong to the husband but to the wife. 3 P. W. 37. 

(d) 1. If a woman, having obtsuned interlocutoiy judgment, marries before final 
judgment, and after final judgment husband and wife bring icire fadas quarc, &c. the 
court will not set it aside on motion, but put defendant to his mdUa' querela. 
Bunb. 282. — 2. So, if a woman plaintiff, marries after interlocutory judgment, and 
then executes writ of inqiuiy'. Bunb. 383, 


CF) SXIbac 



What goes to the wife. 


SSJK 


(F) (DOfjat goej# to tlje njife* 

(F 1.) If she survives. 

Chattels real) which the husband had in right of his wife, she shall 
have) if she survives; and they do not go to the executor or administrator 
of tlic husband. Vide ante, (£ 2.) 

So a chattel real, which the husband and wife have jointly. 

So a statute, recognizance, or obligation made to the husband and 
wife; for they are joint-tenants of it, and it survives to the wife. 

1 Rol. 342. 1. 27.29. 

So if the wife and her husband were joint-tenants of a rent-charge, 
8cc. for their lives, the wife, if she survives, shall have the arrearages 
incurred during the coverture. 1 Rol. 350. 1.11. Mo. 887. 

So if husband and wife make a demise of the wife’s land, rendering 
rent, and the assent after the death of the husband, she shall have the 
arrearages incurred during the coverture. 1 Rol. 350.1.14. 

So if a w’oman seised of a rent-service, See. marry and survive, 
she shall have the arrears during the coverture. 1 Rol. 350.1. 6. Ca. 
Ch. 189. 

So if she demise for.life or years, and then marry and survive. 
1 Rol. 350.1. 7. 17. (e) 

So chattels of a mixt nature, which the husband shall have if he 
survive, the wife shall have if she survive. Vide ante, (E 3.) 

So if the husband alien part of a term, which he has in right 
of his wife, the wife shall have the residue, if she survives. Cro. 
£1. 33. 

So if the wife has an annuity for life, and the husband release to the 

f rantor by deed, and die, the wife shall have it; for the release of the 
usband discharges it only during the coverture, it being an estate for 
life. R. Mo. 522. 

So if there be a judgment for husband and wife, upon a debt due to 
the wife, she surviving shall have it. 1 Vcr. 396. (,/) 

So if there be a decree in equity for the husband and wife, for a 
legacy given to the wife. 1 Ca. Ch. 27. 1 Ch. R. 234. 

So goods which the wife has as executrix or administratrix. R. 
1 And. 22. Bend. PI. 252. Dy. 331. a. 

So money in the hands of a trustee for a feme covert, if the husband 
makes no disposition of it. 1 Ver. 161. Vide ante, (Es.) 

So money charged upon land for the wife’s portion, and which A. 
covenants to pay to the husband, though the husband settles a jointure 
upon the wife. R. 2 Ver. 191. 


(«) 1. If a wife, having separate estate by marriage-settlement, advances money to 
pay off incumbrance on husband’s estate, and the receipt is delivered to her, it 
IS a loan, and she shall stand in the place of the mortgagee. 2 Atk. 383. — 2, If 
husband has a mortgage on his own estate, and his wife joins with him in charging 
her own, if she survives, she shall stand in the place of the mortgagee, and be satisfied 
out of the husband's estate. Ibid. 

_ (/) If husband recovers a judgment for the debt of tlte wife, and dies before execu¬ 
tion, the wife is entitled, not the husband’s executor. 3 Atk. 20. 

Q2 So 
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So a mortgage, or other chose in action, though the husband aligns 
it to anotlier, who agrees to dispose of it for the husband and wife in a 
purchase. R. S Ver. 402. (g) 

(F 2.) Thougli she does not survive. 

So chattels real or j)ersonat in action, which were not vested in the 
husband during the coverture, go to the executor or administrator of 
the wife, though the husband survives; but the husband may be admi¬ 
nistrator. 3 Mod. 18G. Vide ante, (E2, 3.) (A) 

(F 3.) Paraphernalia. 

So the wife shall have, after the death of her husband, as her para¬ 
phernalia, a necessary bed and apparel, agreeable to Uie quality of her 
husband. 1 Rol. 911.1.20. ( 2 ) 

Necessary and convenient apparel. 1 Rol. 911.1. 25.30. 31. 

So if tlie husband deliver cloth to his wife for her apparel, and die 
before it be made, she shall have the cloth. R. 1 Rol. 911.1.35. 

So pearls and jewels to the value of 370/., which the wife used for 
ornament in the life-time of her husband, being suitable to her degree, 
were allowed as paraphernalia. Cro. Car. 343. 1 Rol. 911.1. 45. 

Jon. 334. (/•) 

So 


(g^ If there is a settlement in consideration of marriage, and of the present fortune 
of wife A., and of ccriain covenants after mentioned, one of which is, that her mother 
shall pay her huslvind 200 /. as addition to A.*s fortune; another with the trustees, 
that mother shall give A. or her executor, or one of her children, ccpial to what she 
gives her other children; and she by will gives a legacy and makes her executrix, and 
part of the residue lapses to A. by the death of a legatee in testatrix’s life, and 
the husband assigns over these sums, with proviso, that assignee on request, shall 
resign; and A. survives him and dies, these sums survive to A.’s representative. 
2 Ves. 675. 

(A) 1. Diamonds given to the wife by the husband’s father on the marriage, arc a gift 
to her separate use, and she is entitled to them in her own right. 3 Atk. 395. 

— 2. So a present from a stranger during the coverture. Ibid. — 3. So trinkets 
given by the husband in his life-time. Ibid. 

(i) 1. Dowry money is not to be considered as a separate estate of the wife, or inter 
paraphernalia; but rather as a gift to the church." 2 P. Wms. 79. — 2. Whatever a 
nusband gives to his wife to be worn as an ornament of her person only, is to be con¬ 
sidered as a paraphernalia, if she wears it. 3 Atk. 39.3.— 3. But not otherwise. 
Semb. Ibid. — 4. But to make an ornament a par^hernalia, it is not necessary that 
the wife should wear it always. 3 Atk. 394. — 5. It is sufficient if she wears it on 
particular occasions. Ibid. — 6. A wife cannot alien her paraphernalia. Ibid. 

(i) 1. The value of the jewels makes no difference. 2 Atk. 77. — 2. The 
husl»nd*8 p<»session makes no diffiirence, if the wife wore them whenever she was 
dressed. Ibid.—3. A wife as to paraphernalia has been of late considered as a 
creditor, and having a lien on real estate. Ibid. — 4. Where the wife’s paraphernalia 
are applied to the payment of debts, the wife shall be put in the place of the creditors 
and have the same remedy against the representatives of the husband the creditors 
might have had. 1 P. Wms. 730. — 5. Where tliere have been debts standing out 
arainst a husband, a wife has been admitted as a creditor to the value of her para¬ 
phernalia, on trust-estates created for payment of debts. 2 Atk. 77. 3 Atk. 430. 

— 6. Where a husband givys jewels to his wife, merely to be worn as ornaments of 
her person, (though he might have given them to her separate use,) yet in this 
case they are only paraphernalia. 3 Atk. 393. — 7. The husband may alien 
all such jewels as a wife has to wear for the ornament of her person in his life-time. 
Ibid.—. 8. Jewels which a wife did not ivear at all times, but only on birth-days and 
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So jewels to the value of 500 marks, for the wife of a viscount. 

H. 2 Leo. 166. Mo. 213. 

'I’he property of the paraphernalia is vested in the wife presently 
upon the death of her husband. Cro. Car. 341-. Jon. 333. 

But the wife shall not have ornaments as her paraphernalia, where 
there are not assets for payment of debts. Cro. Car. 346. 1 Rol. 911. 

I. 50. 35. Per Manwood, Mo. 216. Ch. R. 416. (/) 

If the grandfather give 2000/. to A. for a portion, who releases it at 
his father’s request, upon a promise to take care that his portion be 
otherwise paid, the wife of the father shall not have her paraphernalia 
before the portion paid, for it is a debt. Ch. R. 146. 

So the wife cannot claim jewels, &c. as her paraphei’iialia, where her 
husband has devised them by his will. Semb. Cro. Car. 346. 1 Rol. 911. 
1. SO. R. cont. Ca. Ch. 240. Per two J. cont. Jon. 334. 

Or disposed by his deed in trust for the wife for life. Semb. 1 Ch. 
R. 27. 

Or makes a jointure or settlement upon his wife, in bar of all demands 
out of his personal estate. R. 2 Ver. 49. 83. (m) 

Yet apparel necessary or convenient the wife shall have against the 


^•n public occasions, are paraphernalia. Ibid. —9. If a husband pledges a diamond 
necklace, which his wife has been used to wear, as a collateral security for money 
borrowed on bond, and gives power to the pawnee to sell it for a sum certain, during 
his absence, yet this is not a sale, nor docs alien it, if not sold in his life, and it only 
stands as a pledge. Ibid. — lo. If husband pawns his wife’s paraphernalia and dies, 
leaving sufficient to redeem, and pay ail his debts, she is entitled to have it redeemed 
out of his personal estate. Ibid. 

(/) 1. 2 Atk. 104. — 2. The wife shall not have her paraphernalia, if there was not 
a sufficicnev to pay the testators debts at the time of his death, though sufficient 
property which was at that time contingent afterwards falls in. 2 P. Wins. 80.— 
.7. At least she shall have no reeompence out of that property for her parapher* 
nalia, if they were applied to the payment of debts licfore the contingency upon 
whicli the falling in of the property rested took place. Ibid. — 4. Where a wife 
cannot have her paraphernalia, on account of debts, she cannot have dowry money. 
8 cmb. Ibid. — S. Alchough wlicre the husband dies indebted, the widow cannot have 
her paraphernalia at law, yet equity will direct that she shall stand in the place of 
specialty creditors as to the real assets. 3 Atk. 369. — 6. If simple contract 
creditors arc not satisfied out of the personal estate, nor by standing in the place 
of specialty creditors out of the real estate, the paraphernalia shall be applied to make 
good the (leficicncy, but not to legatees. Ibid. — 7. Or for payment of debts and 
legatics. Semb. Cro. Car. 54 c. Court divided. Jon. 533. Ch. R. 146. 

(m) 1. A busimnd cannot devise the paraphernalia, and if he do, the court will de¬ 
cree them to the wife, and give costs out of the husband’s estate. 3 Atk. 217.— 
2 . But the husband may alien them during his life-time. 3 Atk. 394. — 9t The husband 
by will gave his wife ] 0,000/. on condition that she should give up her right of dower, 
and devised Jo her all her wearing apparel, ornaments of her person, her gold watch 
.md jewels, except some round a picture, and devised the residue of his estate to A., 
’ and then by codicil revoked the devise of his jewels and her pearl necklace, which he 
gave to B., and by another codicil gave his wife a pair of diamond ear>rinp; it was 
decreed, that she should have her paraphernalia notwithstanding. 3 Atk. 358. — 
4. But if a freeman’s wife, before marriage is expressly barred of every thing she can 
claim, by common law, custom of London, or otherwise, she has no right to parapher¬ 
nalia; and though her husband, by mil, leaves her her jewels and personal ornaments 
of every kind, cannot have them, for he could dispose of only half his personal 
estate. 2 Atk. 642. — 5. So if a wife does not claim her paraphernalia, her executor 
or administrator after her death cannot claim them, 2 Ver. 246. 


Q3 
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devise of the husband; for she ought not to be naked, or exposed to 
shame or cold. R. 1 Rol. 911.1.55. 

So against the creditors of the husband. Sc'mb. julo. 215. (n) 

(G) OHDat att0 tbe bu0banD cnl^ boife bint) itt 

(G 1.) Alienation by fine. 

If husband and wife(o) levy a fine of the fi'eehold (p) or inheritance (g) 
of the wife, she shall be thereby barred for ever; because she shall 
be examined by the justices upon the fine. Co. L. 353. b. 1 Rol. 347. 
I. 17. 

So if they levy a fine of land which they have jointly. 

Though tliey are afterwards divorced a vinado. 2 Rol. 20.1. 30. 
Mo. 477. 

So if the husband and wife sell the land of the wife, and afterwards 
levy a fine to the vendee. 2 Co. 57. 

So a fine by husband and wife binds the wife though tlic I’ses arc 
declared by the husband alone; for the assent of the wife shall be 
intended, if her assent does not appear. R. 2 Co. 57. 2 Rol. 798. 
1. 10. 25. 

Though the wife was within age at the time of the declaration of 
uses. 2 Rol. 798.1.13. 

So if they both join in declaring the uses to a mortgagee, tlie 
husband alone may afterwards declare the nature of the agreement, to 
sliew that it was not usurious, diough the wife dissent. 11. 2 Rol. 798. 
1.30. 

So if the wife declai'e the uses without her husband, it will be void. 
R. Skin. 275. 

If the deed, by which the uses are declared, be made between tl»e 
husband and the wife only, whereby it can only be a deed-poll, yet it 
is suffident to declare the \ises of the fine. D. 4 Mod. 264. Vide Uses, 

(Dl.) 


(n) 1. Where there are real estates descended, the wife may be entitled to her 
paraphernalia, and stand in the place of bond creditors, but otherwise when the 
real estates come by the husband, l _Atk. 440. — 2. Where there is no (rust 
on real estate for payment of debts, the wife cannot stand in the place of creditors, 
nor come on it at all events to be satished her paraphernalia. 2 Atk. I04. 

(o) 1 , A fincfmay be acknowledged de bene me, by n feme covert, without her 
husband when he has previously acknowledged it, and is abroad. 2 Blk. 1205.— 
2. A feme covert, whose estate has b^n regularly sold, will not be prevented levying 
a fine thereof, from her husband having since become non compos, l N. R. 312.— 
9. The court will not permit a fine by a feme covert to pass, though her husband, de¬ 
clared a bankrupt, has absconded and gone abroad, i Taunt. 57. — 4. The most 
scrupulous adherence to the prescribed form of the caption of the acknowledgment of 
a recovery by a feme covert, is requisite. 5 Taunt. 661. 

(pi Qiaere whether an agreement by a husband for a lease of part of his wife’s term, 
will bind her after his death, as an actual lease does; and if so, whether the rent is 
bis primerty, or survives to her with the reversion. 6 Ves. 385. 

where trustees are interposed, the court will not authorize a married woman’s 
parting with her life-interest in a sum of money upon examination on a fine at law. 

1 B. C. C.518. 


But 
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But a fine by husband and wife» where no uses are declared, will be 
to the use of the wife only. R. 2 Co. 58. b. Mo. 197. 

If the husband declares the uses of the fine, and the wife makes a 
contrary declaration, the uses by each of them are void. R. 2 Co. 57. 
Mp. 197. 

6o if they difl^r in the declaration of the uses, though they agree as 
to some uses, the declaration is void for the whole. R. 2 Co. 58. 

So if an indenture be prepared by both to declare the uses, and the 
husband executes, but the wife refuses, the uses are void, though the 
wife does not make a contrary declaration, and though her dissent does 
not appear by the deed. R. 2 Rol. 798.1. 20. 

So if there was a fine by husband and wife when the wife was within 
age, it may be avoided during her nonage, by error. 

Or upon examination, it may be vacated by the court quoad the wife, 
without a writ of error. R. 3 Lev. 36. 

(G 2.) By common recov^ery. 

So if a common recovery is suffered by husband and wife (r) of the 
wife’s lands, tliis is a bar to the wile; for she ought to be examined 
upon the recovery. PI. Com. 514. a. 10 Co. 43. a. 1 Rol. 347. 
1.19. Vide in Recovery, (B 1.) 

So if husband and wife arc vouchees in a common recovery, the re* 
covery shall be a bar, though the wife be not examined; for though it 
be proper that she be examined, yet that is not necessary, and is fre¬ 
quently omitted. D. 1 Sid. 11. Per Rolle, Sti. 319. 320. 

But where husband and wife are jointly seised in tail, a common re¬ 
covery against the husband alone is void for the whole. R. 3 Co. 5. a. 
Mo. 210. 

So if the husband alone come in as vouchee. Semb. 3 Co. 6. b. 

So if the husband and wife are jointly seised for life, and to the 
husband in tail, a recovery upon a pracipe against the husband alone 
is void for tlie whole. R. 3 Co. 5. 2 Rol. 395.1.30. 

Though the husband afterwards survive, and the wife had a voidable 
estate. R. 3 Co. 5. 

Yet, if the husband alone comes in as vouchee, it is good, except ai 
to the wife. R. 3 Co. 6. a. 2 Rol. 395.1.35. 

So a recovery of the wife’s inheritance, where the husband bargains 
and sells it, and the remainder-man is vouchee, is a bar to the remainders, 
though not to the wife. 2 Rol. 394.1.10. 

So where husband and wife have for life before coverture, and to 
the husband in tail, a recovery upon a praecipe against the husband alone 
is good for a moiety. R. Mo. 95. 

fG S.) By demise. 

So by the st. 32 H. 8.28. leases by any of full age, seised in right 
of his wife, or jointly vdth his wif^ of any estate of inheritance, made 


(r) 1. A feme covert cannot suflfer a recovery without her husband, though as a 
joint-tenmt with others. 1 Taunt. 478. — S. And dnee a recovery suf^d by a feme 
covert will not be amended by adding the name of her husband, when suH^red with 
others, the court will strike her name out of the writs and process, and allow the 
recovery to pass as to the others; whereupon she may sufier one separately. 
1 Taunt. 47S. 

Q 4 before 
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before covertuTe, or after, being by writing indented under seal, shall 
be good against the lessor, his wife, and their heirs, and every of them. 
Vide in Estates, (B 32 .—G 4, 5.) 

Not to extend to leases of lands, &c. in farm by virtue of any old 
lease, unless the same be expired, surrendered, or ended within one 
year after such lease. 

Nor to a grant of any reversion. 

Nor to leases of land, not most commonly letten by the space of 
twenty years next before such lease. 

Nor to leases witliout impeachment of waste. 

Nor to leases for more than twenty-one years, or three lives from the 
day of making. 

And that on every such lease be reserved yearly daring the lease, 
payable to the lessors, and those to whom the reversion shall belong, 
the most accustomable rent paid for the same lands, within twenty years 
next before such lease. 

And that the wife be made party to the lease, by any husband of the 
inheritance of his wife, and such lease shall be by indenture, in the 
name of the husband and wife, and she to seal the same; and the rent 
shall be reserved to the husband and wife, and the heirs of the wife, 
according to her estate. 

s And therefore, a demise by husband and wife, by indenture under 
their hands and seals, of the land of the wife in possession usually de- 
misetl, if it be for three lives, or twenty-one years, or a less estate, 
rendering the usual rent during the term, to the husband and wife, and 
the heirs of the wife, and not dispunishable of waste, shall be good 
against the wife and her heirs. 

So a demise by husband and wife, by indenture for three lives, 
habendum after Michaelmas, and they make livery after Michaelmas, is 
good; for the lease does not take effect by the livery without deed, but 
by the deed and livery together. R. 2 Cro. 563. 

So a demise by indenture by the husband alone, (his wife not being 
a party,) where they are jointly seised, shall be good against the wife 
within the st. 32 H. 8. 28., for the proviso, which requires the wife to 
be party, extends only to a lease of land, of the inheritance of the wife. 
Semb. per three J. Hob. cont. Cro. Car. 22. 

So a demise by husband and wife, pursuant to the statute, will be good, 
though the wife be an infant; for the statute says only, if any of full age 
seised in right of his wife. 3 Leo. 133. 

So a demise by husband and wife for sixty years, if they so long live, 
is gootl within the statute. Adm. Cro. Car. 22. 

So a demise by deed by husband and wife, of the land of the wife, 
not pursuant to the statute, is a good demise of both during the coverture, 
and may be pleaded as their demise. R. 2 Co. 61. b. 3 Co. 16.21. b. 
Sav. 110. 

So if there be a demise for years, with a letter of attorney, signed 
by both, to deliver tlte lease upon the land; though the wife cannot 
make an attorney. Cont. per three J. 2 Cro. 617. R. per three J. 
cont. Yel. 1. R. acc. Cro. Car. 165. R. acc. 2 Leo. 200. 

So, though there be a demise by them, without reservation of any 
rent. R. Hut. 102. 

So if there be a demise by husband and wife, by indenture, for years, 
of a moiety of land, which they have jointly with B. and B. survive, 

he 
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he shall not have this land by survivor; for it shall be the lease of the 
wife till her disagreement, and there was a severance during the term. 
R. 2 Rol. 89. 1. 20. 2 Cro. 417. 1 M. 401. 441. 3 Bui. 272. 

JBridg. 42. 

•But a lease by husband and wife, not conformable to the statute, may 
be waived, or affirmed by the wife after the death of the husband. 1 
Rol. 349. 1. 11. Vide post, (R,—S 1, &c.). 

And a lease by them without deed, is void as to the wife. Sav. 111. 
11, Dy. 91. b. R. Cro. El. 656. 

And it cannot be affirmed by her assent, after tl»e death of her hus¬ 
band; for her consent, at the commencement of the leaae, ought to 
appear by deed. Dy. 91. b. 146. b. 1 Leo. 204, 

And if it be waived, it will be void as to the wife ab initio, and she 
i»iay plead non dimiserunt. R. 3 Co. 27. b. Co. Ent. 712. R. 1 
Leo. 192. 

Yet, if a man plead demise by husband and wife, he need not plead 
it to be by deed. R. 2, Co. 61. b. D. 3, Co. 16. 21. b. Sav. 111. 
D. Dy. 91. b. in marg. R. Cro. El. 438. 481, 2. 

Or, that any rent was reserved. R. Cro. El. 112. 

And a lease by husband and wife without deed, may be'pleaded as a 
lease of both, during the coverture. D. Cro. El. 438. 

(G 4.) By customary conveyance. 

By the custom in some cities and boroughs, a bargain and sale by 
the husband and wife, where the wife is examined by the mayor, or 
other officer, binds the wife after the husband’s death. 2 Inst. 673. 

And by the st. 34 H. 8. 22. all such customary conveyances shall be 
of force, notwithstanding the st. 32 H. 8. 28. 

So, by custom in Denbigh in Wales, a surrender by husband and 
wife, where the wife is examined in court there, binds the wife and her 
heirs, as a fine does; and this custom is not toll’d by the st. 27 H. 8. 
26. for it is reasonable, and agreeable to some customs in England. 
Per two J. Southcote cont. Dy. 363. b. 

So, a surrender of a copyhold by husband and wife (s), the wife 
being examined by the steward, binds the wife. Adm. Litt. 274. Vide 
in Copyhold, (F 7.) 

(H) COtiat actjei tbt buisbanti anti toife tio not binO 

tbe toife. 

But generally, the wife shall not be bound by any act, to convey her 
inheritance or freehold, unless she be examined. D. 10 Co. 42. b. 
1 Rol. 347. P. 


(*) 1. Queers,whether a copyhold will pass by the surrender of a feme covert, empower 
ed under deeds of separation to dispose of ner estate. 2 B. C. C. 577. — 2. Husband 
under the circumstances decreed to procure his wife to join in a surrender of copy- 
hold estate. 7 Ves. 474. — 3. If the husband covenants that his wife shall enjoy 
certain copyholds which descend upon her to her own use, and that he will join tn 
surrendering them, she may surrender them alone, l H. B. 334. — 4. And witlwut 
any covenant, her surrender will bar her. Ibid. —- 5. And her heirs. Ibid. — 6. And 
can only be avoided by her husband. Ibid. 

And 
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And she can be examined only upon writ. 10 Co. 42. b. 

And. therefore, if husband and wife convey by deed, acknowledged 
by diem to be inrolled, it does not bind tlie wife; for there was no writ 
depending, upon which she might be examined. 10 Co. 43. a. 2 
Inst 673. 

So, if husband and wife acknowledge a statute and recognizance, it 
does not bind the wiie. R. 10 Co. 4S. a. {t) 

(I 1.) What acts by the husband alone bind his wife. 

Chattels personal (u), which are vested in the husband by the mar¬ 
riage, he may absolutely dispose of without his wife; and if he does 
not dispose of them, th(^ go to his executor or administrator. Vide 
ante, (E 3.) 

So, chattels real, which he has in right of his wife, or jointly wiUi his 
wifo, he may dispose of, or furfoit, and the disposition binds his wife. 
Vide ante, (E 2.) (j:) 

So, if the husband be seised in right of his wife for life, and make a 
feoffment; it will be a forfeiture during the coverture. 1 Rol, 851. 
1.47. 

-So, if the husband and wife join (y) in the feoffment, or were joint- 
tenants. 1 Rol. 851.1. 45.50. 

So, if a lessee for years assign his tcirn to A. and the v/ifo of his 
lessor, and the husband afterwards make a feoffment of the estate, the 
term which he had in right of his wife passes. Rl. Com. 419. Mo. 
171. 

So, if the husband bargain and sell the land by indenture inrolled. 
Mo. 171. 

So, a right which by possibility may accrue to tlie wife during the 
coverture, the husband may discharge by his release. Per Hol^ 1 
Sal. 326. 

(I 2.) What put her to her action. 

So, by the common law, if an husband seised in the right of his 
wife, in fee or in tail, had made a feoflinent to another without his 
wife, this would have been a discontinuance, and could not have been 
defeated by the entry of the wife after his death. Lit. s. 594. Vide 
Discontinuance, (A 3.) 

So, if the husband was jointly seised with his wife. Co. Lit. 326. a. 

So, a fine by the husband alone, of land which he had in right of 
his wife, or jointly with his wife, would have been a discontinuance. 
Co. L. 326. a. 


(r) If money or stock is settled to be lud out in land, husband and wife cannot by 
contract or deed alter the nature of it to make it pmonal estate; but it must be in¬ 
vested in land, and then by fine she may give it her Husband, or by coming into equity 
the may be [examined and consent it shall be taken as personal estate, s Adt, 
452. 

(u) Right husband to release the orphanage share cS his wife, a freeman’s 
daughter, l Eden. 64. 

(«) A man possessed of a term of years in right of his wife, as executrix of her 
former husband, has poWer to grant and convey the same. 3 Wils. 277. 2 Blk. 801. 

(y) The inference from a demand made or discharge given by the husband, seised 
in right of Ins wife as for rent due to him, is, that he alone demised, and not jointly 
with his wife. 2 Taunt. 180. 

So, 
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So, if the husband alone makes a gift in tail, rendering rent, and 
afterwards the husband and wife levy a fine of the reversion, and the 
husband dies, the wife shall be barred of her entry upon Ute donee. 

R. Mo. 91. 

* (13.) Cm in vita. 

And by the common law, upon such a discontinuance, the wife had 
no remedy but by aii in vitd, which lies, where die husband aliens an 
estate, of which his wife was seised for life, in tail, or in fee. F. N 
B 193. a. 

If die wife was seised in fee, and dies before die husband, the heir 
of the wife shall have a sur mi in vita. F. N. B. 193. a. 

(K) COIbat act0 bg tbs buisbenb alone bo r.ot binb 

W toife. 

By the st. 32 H. S. 28, &c. 

But now, by the st. 32 H. 8. 28. no fine, feoffment, or other act by 
the husband only of lands, the inheritance or freehold of die wile shall 
be a discontbuance, or prejudice die (») entry of her, her lieirj, or such 
as have a right after her death. 

And, therefore, if the husband alone levy a fine of the wife’s land 
it is no discontinuiuice, but die wife, or her heir, may enter. * 

So, if a common recovery be sulfered upon a jircccqic against the 
husband and wife. Co. L. 326. a. 

Though the fine or fcofiment, &c. be to the use of the king. R 
2 Inst, 681. 

So, a feoffment by husband and wife, of the land of the wife, is no 
discontinuance; for though the wife joins, it is die feoffment of thchus> 
band alone. Co. L. 326. a. 

So, a fine, feoffment. &c. by the husband alone, of lands, which he 
has jointly with his wife, is no discontinuance by this statute, any more 
than of land, being the inheritance, or freehold of the wife. Co. L. 
326. a. 2 Inst 681. R. 8 Co. 72. a. E. Mo. 28. 

But a fine in such a case, if they are seised to them, and the heirs of 
their bodies, is a bar to the issue; and the estate of die wife is changed 
to an estate for life, without impeachment of waste. 2 Inst. 681, 2. 
Dub. Mo. 28. 


(«) 1. Husband’s assignment of wife’s property will not bar her equity. 4 B. C- C. 
326. — 2. As to the effect of an assignment for valuable consideration by a husband 
of his wife’s equitable interest, with reference to her equity for a provision, qiuere. 
11 Ves. 20. — 5. Assignment by a husband of part of his wife’s equitable interest^ 
viz. dividends of stock in trust for her, for valuable consideration, enforced upon the 
bill of a surety for the husband to be indemnified a^nst past and foture payments: 
the assignment extending only to lool. a year, out of260/. The remaining dividends 
under a bill on behalf of the wife, paid to her; the husband having, after the assign¬ 
ment, gone abroad, without making any provision for her, 11 Ves. 12. — 4. Where 
a husband assigns the wife’s property for a valuable consideration, queEre^ whether the 
assignee does not take it subject to the same equity to which it was subject at the 
time of the husband’s assignment. 2 Cox. 422. — 5. Wife held to be entitled to a 
provision against the particular assignee of the husband, for valuable consideration, of 
the whole of her equitable interest, l Eden. .770. Vide !> Ves. loo. 


So, 
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So, a fine, &c. by the husband alone, where he was seised in right of 
his wife, or jointly with his wife only for life, is not a forfeiture to bind 
the wife, tSler the death of her husband. iRol. 851. 1.52. Vide 
1 Rol. 852. 1. 5. 

If tliere be a feofiment by the husband alone, and he and his wife aie 
afterwards divorced a vincuU); yet the wife may enter without a cui ante 
<Hvortiuin\ for at the time she was his wife de facto. Co. L. 326. a. 

If there be a feoffment, &c. by the husband alone, of the land of his 
wife, by t^is statute, after the death of the husband, the wife, or her 
heir, may enter. Co. L. 326. a. Hob. 261. 

If the husband and wife were jointly seised, the heir of their bodies 
may enter. Co. L. 326. a. R. 8 Co. 72. a. 

So, if the wife die without issue before entry, he in reversion or 
remainder, may enter. Co. L. 326. a. Jon. 324<. Cro. Car. 321. 
R. Hob. 261. 

So, if an husband seised in tail, remainder to his wife in tail, make a 
feoffment alone, and die without issue, his wife in the remainder may en¬ 
ter. Co. L. 326. a. 

But the fine, feoflhient, &c. binds the wife during the coverture. 

So, if the husband and wife arc jointly seised in tail, and the hus¬ 
band alone makes a feoffment, &c. and his wife dies before him, the 
issue slmll not enter during the life of the husband. Co. L. 326. a. 
Hob. 261. 

Nor, if the husband was seised in right of his v/ife, and had issue. 
Co. L. 326. a. 

So, if the wife before entry levy a fine, she cannot afterwards enter; 
for the discontinuance continues till entry, which is now barred by the 
fine. R. 2 Rol. 311. Vide Discontinuance, (A 3.) 

So, if husband and wife for life, and to the heirs of the body of the 
husband, remainder over, joui in a fine, and the wife survives, the entry 
of the wife being barred by the fine, the entry of those in remainder is 
also barred. R. Cro. Car. 321. Jon. 324. 

So, if the wife die without an heir, after a discontinuance by her hus¬ 
band, entry i» not given to the lord by escheat. Hob. 261. 

So, a tiling to take effect for the wife after the death of her husband, 
the husband cannot discharge in his life-time; as, if there be a promise 
to the wife to pay so much, if she marries B-, and afterwards survives ; 
the husband by his release cannot discharge such promise. R. 1 Rol. 
343. 1. 50. 2 Rol. 407. 1.45. Yel. 156. 2 Cro. 222. 1 Brownl. 

15. 1 Sal. 327. Pal. 99. Vide ante, (D 1.) 

Otherwise, if Uiere are express words. Vide 1 Rol. 343. 1. 50. R. 
Yel. 156. 

So, if a term be granted to husband and wife for life, and afterwards 
to the executor of the survivor, the husband cannot grant this possibi¬ 
lity of the executor. Vide ante, (E 2.) (a) 

If the wile has an annuity for life, a release by the husband does not 
bind his wife, if she survives. R. Mo. 522. 

If a man has a copyhold, in which his wile by custom has her free 
bench, and the husband agrees tliat A. shall enjoy during the lives of 


(a) Vide 16 Ves. 122, 


V. & B. 405. 


liimself 
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himself and his wife; this does not bind his wife. R. 2 Ver. 46. 
63. <A) 

(jl.) (KH&at lecljeiBi of tfje tju^bano prcjuDiceiS fjijai toife. 

• If an express condition be annexed to the estate of a woman, who 
takes husband, the laches of the husband to perform the condition, loses 
the estate for ever. Co. L. 246. b. 

As, if there be a feoflinent to the wife, before or after coverture, ren¬ 
dering rent, upon condition to be void for non-payment of the rent; if 
the husband does not pay the rent, the estate is lost. Co. L. 246. b. 

So, if there be a condition, that die rent, for non-payment at the day, 
shall be double. Co. L. 246. b. 

So the laches of a husband, to perform a condition in law which re* 
quires skill; as, if a woman has the office of parker, steward, &c. who 
takes husband, neglect to keep the park, &c. by the husband, will be a 
forfeiture. Co. L. 233. b. 

So, if a woman has a right to land, and takes husband, the laches of 
the husband to make claim binds the wife; as, if tenant lor life, re¬ 
mainder to a woman, levy a fine, and the woman takes husband, who 
does not enter within five years after the fine, the wife shall be bound by 
the fine and non-claim. R. Dy. 159. a. in marg. 

(M) oaftat not. 

But the laches of the husband to perform a condition in law, which 
does notrec{uire skill or confidence, does not prejudice his wife. Co. L. 
233. b. 

As, if the wife be tenant for life, or for years, and her husband make 
a feoffinent, &c. the foifciture does not bind his wile. Co. L. 233. b. 

(N) (Kat)at act0 of tlje toife prejuDice tfie ftusfbanD. 

So, the husband shall be charged for all debts of his wife dum sola. 
1 Rol. 321.1. 25. 3 Mod. 186. {c) 


(21 ». A surrenfler of copyhold to husband and wife and the survivor, and after 
the death of the survivor, to the right heirs of both, vests an immediate fee-simpic in 
the husband and wife by entireties, and die husband cannot alien or devise any part of 
it, but the whole will, on his decease survive to the wife. 2 Blk. 1211.— 2. Though a 
devise to A & B. who are strangers to, and have no connection with each other, creates 
a joint-tenancy, the conveyance by one of whom severs the Joint-tenancy and passes a 
moiety; yet the devise is to the husband and wife, they take by entireties, and not by 
moieties; and the husband alone cannot, by his own conveyance, without joining his 
wife, divest her estate. 5 T. R. 634. — 3. Where a mortgagee devises to husband and 
wife in fee, treating the property as real estate, it survives to the wife against the hus¬ 
band’s sole conveyance, 6 T. R. 652. 

(c) 1. Though she brin| him no portion. 3 P. Wms. 409. C. T. T. 173. — 2. But 
a man marrying a widow is not bound to mdntain her children by her former hus¬ 
band. 4 T. R. 118. 4 East, 76. — 3. Unless he holds them out to the world as part 
of his own family. 3 Esp. 1. — 4, If infant marries a woman of full age, he is liable 
to her debts, and arrests tor them. Barnes, 95. 


So, 
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So, if a woman executrix, or adminstratrix, commits a demstatitf 
and then takes husband, the husband, during the coverture, sbal) be 
charged Ibr it. R. Cro. Car. 603. 11. Mod. 761. Vide Administra¬ 
tion (D). Vide post, (2 B—2 C). {d) 

(O) cbe potoet of tbe fiu06anli outing tOe cooetturt 

Tlie husband, during the coverture, may take the rents and profits 
of the whole estate of his wife. 

If there be a lease by the wife dum sola, payment of the rent ought 
to be to the husband; and payment to the wife without the husband’s 
order, though there be no notice of the marriage, shall not discharge 
the lessee. R. Pal. 210. 

So, he has the sole disposition of all interests of his wife: and there¬ 
fore, if the next avoidance be granted to husband and wife, the husband 
alone may present. Lit. s. 13. 

For an interest which vests in the wife, or accrues to her during 
coverture, he may sue alone, or with his wife. Vide post, (X). 

If a legacy be given to the wife, the husband alone may take or re¬ 
lease it. 1 Sal. 115. 

Though the wife was divorced a mensa et tlioro ; for they continue 
husband and wife. 1 Sal. 115. 1 Rol. 426. 

So, if the wife, after a divorce a mensa et thrro^ or before, sues an¬ 
other woman for incontinency with her husband, and recovers costs 
against her, the husband may relesise them; and if the wife aftcrwr.itls 
proceed for them in the spiritual court, a prohibition shall go. R. 
1 Sal. 115. 5 Mod. 70. 

But if upon a divorce a mensa etthorOf the wife be allowed alimony, 
and afterwards sues in the spiritual court for injury or defamation, and 
costs are recovered, the husband cannot release them; for they come in 
lieu of what she spent out of her alimony, or separate maintenance. 
R. 1 Sal. 115. 5 Mod. 71. R. 1 Rol. 126. 

If the wife squanders his estate, or goes into lewd company, he may 
deprive her of liberty; otherwise, not. Sir. 478. (e) 


(d) 1. Where a wife has executed a deed without lier husband’s authority, any 
elutn which the other party has against him arises out of an implied simple contract, 
of the terms of uliich the deed, thougli void, may be used as evidence. 6 T. R. 176. 
— 2. If there bo a recovery in cjccttneiit against the wife, the judgment will not 
be evidence a^nst the husband and wife, in an action for mesne profits; .-ince tlic 
wife’s confession of a trespass committed by her, cannot affect her husband in an ac¬ 
tion in which he is liable fur the damages and costs. 7 T. R. 1 12. — 3. A distringa$ 
agmnst the husband abroad will be set aside, where, as well the debt was contracted 
by the wife as the action was commenced after his departure. 1 Taunt. 485. — 4. In 
the absence of fraud, the court will set aside a distringas against the husband abroad, 
nnder which property in the wife’s possession has been taken. 3 T^aunt 145. 

M 1 . Ana in all proper cases, tie may use necessary coercion. 3 Burr. 1622.-... 
*. But the court will not deliver a wife out of the hanils of her friends, into the cus¬ 
tody of her husband, where it is clear that he has used her ill, and she actually swears 
the peace against him. 4 Burr. 1991.— 5. And the husband has no controul over the 
person of his wife separated from him by agreement. 13 East, 17.7. I Burr. 542. 


(P) ffllBst 
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(P) mut actisf a feme cottett may do toitijout feet 

feuietfeanD* 

(P1.) Alien her estate. 

If a feme covert levy a fine of her lands (/) without her husband, this 
bars him and his (g) heirs, if it be not avoided by her husl^d. 
10 Co. 43 a. 1 Rol. 346.1. SO. 1 X'Co. 82. Adm. Jon. 138. 

So, if she sufier a common recovery, it is a bar till it be avoided. 
Dub. 1 Rol. 347.1.1. 

So, if an estate be given to a feme covert, upon condition tliat she en¬ 
feoff another, she, for the saving of die condition, may make a feoffment 
to the other, during coverture. Jon. 137, 138. 

So, if she has power to dispose, she may execute her power by con¬ 
veyance. Jon. 137. (A) 

But, if a feme covert grant (z) a rent-charge, without assent of her 
husband, out of her lands, it will be totally void. Pork. Grant, C. Vide 
post, (Q). 

So, if she grant an annuity by deed. Perk. Grant, 6. {fc) 

Though the rent-charge be granted out of land assigned to the wife 
by the husband, for her several maintenance. Perk. Grimi, 8. 

So a feoffment, by a feme covert without her hutband, is voidj for 
she cannot make livery. Adm. Jon. 138. Lat. 41. 

Though it be in execution of a trust; for it ought to be done-by her 
and her husband. Jon 137, 8. Semb. cont. by the other Judges in 
the case of a trust. Jon. 137, 8. Lat. 40. (/) 

(P 2.) Acc^t an estate. 

So, if a feme covert purchase (m) lands without the consent of her 
husband, the conveyance is good, till it bo avoided by ..er husDand. 
Co. L. 3. a. (n) 


if) A ferae covert is to be considered as sole, in regard to her separate property. 
9 Ves. 190, 1 B. C. C. 20 . 1 Ves. J. 4C. 189. 15 Ves. 190. is Vcs. 125. 

18 Ves. 434. 

(g) And her own. 1 H. Bl. .741. 

(A) But the deed will only operate as an appointraent, and not as a deed. 

(t) Agreement by wife, without knowledge of husliand, to pay additional rent out 
of her separate property, good. 1 Ves. J. 515. 

(A) Grant of an annuity by a married woman out of her separate property established; 
notwithstanding notice to the plrantiffby the trustees, that they would pay to herself 
only, on account of complaints of her husband’s conduct, in consequence of her re¬ 
fusing to join him in raising money; the transaction, though for the benefit of the 
husband, upon the evidence being her deliberate act, aware of what she was doing, 
and a free agent. 14 Ves. 542. 

(/) Trust to permit a married woman to receive the interest or dividends of stodi 
stock to her own use, during her life, independent of her husband. She is abso¬ 
lutely entitled for life to her separate use; and upon the rule, that a feme covert is to 
be considered sole as to her separate property, her assignment to secure an annuity 
with her hu^nd, was established. 9 Ves. 520. 

(tif) A bond may be ^ven to a feme covert'citbcr alone, or jointly with her husband. 
Vide 2 Snow. 247. pi. 249. 3 H. 6 . 23. b. 

(n) So the assignment of a lease to a feme covert is good until the busbhnd dissents. 
Dougl. 435 p. C. 


And 
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And therefore, if a feoffinent, or demise for life, &c. with lively be 
made to a feme covert without her husband, the estate is vested in the 
wife before the agreement of the husband. Co. L. 356. b. 

So, if a feme covert make an actual entry by wrong, it will be a dis¬ 
seisin, and the estate vests in her. 1 Rol. 660.1. S 3 . Co. L. 357. b. 
Vide post, (Q). 

But the husband, by his disagreement, devests the whole estate out 
of his wife. Co. L. 3. a. 

So, if the husband alien the land of his wife, and the alienee after¬ 
wards make a gift or demise to the husband and his Mofe for life; the 
wife shall be in her remitter to the whole. Lit. s. 666 . Vide in 
Remitter, (A “i.) 

Though the demise was by fine sur render, or by indenture. Co. 
L. 353. a. 

So, if the husband and wife were jointly seised, and the husband 
aliens, and the alienee makes a demise to them, it shall be a remitter 
to both of them. Lit. s. 672 . 

If there be a feoifinent by a woman, upon condition to re-enfeofT 
when she pleases; after coverture she may require the feofiraent witli- 
out her husband, and if the feoffee does not perform the condition, it 
will be broken. 1 Rol. 346. 1. SO. (o) 

(P3.) Execute an authority, &c. 

So a feme covert may act en aider droit, without her husband; as,, 
if she be an executrix, she may administer without the assent of the 
husband. Perk. Grant 7. Vide in Administration, (D.) 

If she has an authority to sell, &c. she may do it without (;>) her 
husband. Co. L. 112 . a. 1 Rol. 329. 1.26. ( 7 ) 

So, if there be a devise to a feme covert, with a power to dispose to 
any of her sons, she may, by feoffment, &c. dispose the inheritance to 
her son, without the husband. R. Jon. 137, 8 . Lat. 139. 

So, if there be a devise to the wife in fee, upon condition that she 
dispose. R. Jon. 137, 8 . Lat. 139. 

But a devise to the wife in fee, upon trust to convey to another; if 
she conveys by feoffment without her husband, it will be void. Dub. 
Jon.138. 

So the queen consort may grant, and take, sue, and be sued, without 
die king. Co. L. 133. a. Vide in Roy, (F 1 .) 


(o) To an avowry for rent in arreor, the pluntilf pleads in bar, " that before, and 

at the time of the supposed demise, and when the supposed rent became due, she was 
married to one J. C.” Held, that whether it were to be presumed that the coverture 
continued up to the time when the distress was taken, or not, the plea was no an¬ 
swer to the avowty. 2 Mars. 7 Taunt. 72. 

(p) J. And she may even sell to him. 1 H. Bl. 346.—2. Vide 2 Anst. 363. 
1 Cox, 357. 

( 9 ) I. A custom that the separate examination of a married .woman to enable her 
to surrender her copyhold shall be before two customary tenants, is good. Where 
there is no custom it must be by the steward of the manor. 4 Taunt. 294. — 2 . If 
the huslmnd covenant) that his wife shall enjoy certain copyholds which descend upon 
her to her own use, and that he will join in surrendering them, she may surrender 
them alone. I H. Bl. 334. — 3. And without any covenant her surrender will bar 
her. Per Ld,I- 1 H. B1.34_l, 2,3. —4. And her heirs. Ibid.—5. And can only be 
avoided by her husband. Ibid. 
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So, by the custom of London, a feme covert may be a sole trader. 
Sho, IS-I. Vide ante,'(A 2). 

So a disposition by the wife, pursuant to an agreement by the hus¬ 
band before coverture, will be gooil. Vide in Chancery, (2 M 11. M.) 

(Q) not. 

Cannot make a contract, &c. 

But generally, (r) a feme covert has no power to make a contract, (s) 
without (/) her husband: and tlierefore, such contract is absolutely 
void. R. by all the judges, 1 Sid. 120. {u) 

And if the wife sell, or dispose of the money, or goods of the hus 
band, without his assent, the sale is void, and the husband may have 
trover, &c. for the goods, {x) 

So, if a wife loses at cards, &c. the husband may maintain trover for 
the money. R. 1 Sid. 122. 

So, if a wife buy goods, &c. without the assent of hei* husband, the 
husband is not chargeable for them. Per three J. 4 Leo. 42. 

Though they were for necessary diet, or apparel: as, bread, Sec. 

And he is not chargeable in trover, or account, any more than in as¬ 
sumpsit. 1 Rol. 346. M. R. 1 Sid. 129. 

So, if a wife buys necessaries, but pawns them before using. 1 Sal. 
118. 


(r) 1. The covenant of a feme covert, having a power over her separate estate, is 
binding upon her. l B. & B. 49. Vide l Mad. 25S. 4 B. C. C. 19. — 2. And a 
married woman, separated from her husband, and having a separate maintenance, 
renders the same liwie by accepting a bill of exchange. 3 Mad. 387. 

(s) 1 . Hence cannot indorse a bill or note. Str. 5is. — 2. Unless as agent to her 
husband and in his name. 1 East, 432. 

(tj I. Supra. — 2. The wife’s bond given jointly with her husband, shall bind her 
separate property. 1 fi. C. C. 16. — 3. But when a married woman stipulates, that 
in the event of lier surviving, the property shall be her’s, reserving no power of dis¬ 
position over it during the coverture, there are no means by which she can dispose 
of it while covert. 1 V. & B. 123. — 4. So under a settlement in trust to pay the 
rents and interest to the separate use for the joint lives of husband and wife; if she 
survived, for her heirs and executors; if he survived, according to her appointment 
by will; in default thereof, a limitation over as to the real estate; and as to the per¬ 
sonal', to her executors; the wife cannot, during the coverture, bind the capital sur¬ 
viving to her. 1 V. & B. 119. — S. And as to the effect of her subsequent undertak¬ 
ing, when sole, to pay her bond given during coverture, the creditor was left to law. 
Ibid'. 

(u) 1. A feme covert cannot of herself discharge an obligor from the payment of an 
annuity due to her on his bond given to the husband during coverture. 3 East, 331. — 
2. And'if a bill be made payable to a feme covcit though her husband permit to trade 
as a feme sole, the right to transfer it is in the husband, not in the wife, unless perhaps 
as his agent, and even then only in his name, l East, 432. — 3. So the owner of goods 
hired out to a married woman, separated from her husband, is not divested during the 
term, of the presentpropertytherein,since the contract of hiring was void. l£East,6o7. 
— 4. And where a married woman without her husband’s knowledge, and without dis¬ 
closing that she is married, rents a tenement; the landlord, on discovering her situ- 
stion, may repudiate the contract. 4M. &S.357. — 5. So a feme covert cannot 
make an attorney. 3 Taunt. 261. 

(ir) Or the produce of the property converted. 8 Vcs. S99. 

VoL. 11. . R So, 
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So, it a wifo be arrested and coininitted to prison, the husband shall 
not be char^red for her ilict, or lodging there, if he never assents, that 
she shall have it. R. 2 Lev. Hi. 

Yet, if tlie goods come to the use of the husband, this is a proof of 
his assent, and he shall be charged. 

So, if goods come to the use of the wife, or the children, or faipily 
of the liii.si)and, and hi.s assent precedent or subsequent be proved, he 
shall be charged. 1 Rol. 350, E. R. by all the judges, 1 Sid. 120. 

So, if they conic to the house of the husband, and are used there, 
it is good evidence to charge the hiesbuiid, without more. R. 1 Sid. 
121, 126. Per Treby, Shin. 349. 

So, if the wifo be generally allowed by the hu.sband to be hou-sekeeper, 
ur to buy for Jiiin, her contract charges the husband. R. 1 Sid. 128. 

So, if a wife buy necessary (t/) apparel for herself, the assent of the 

husband 


(j/) 1. I'he rule touching tlie liushanti’s liability to pay for necessaries furnished to 
his wife, is the following: — If the wife has been obliged, by her husband’s misconduct, 
to take up necessary things on credit, he must pay fur them, thougli he may previ¬ 
ously have warned the tradesmen nut to trust iier. But if her own misbehaviour has 
reduced her to want, he cannot be clinrged, unless tlie things furnished, being other 
than the nceessarics of life, are not sent hack when he has it in his power to return 
them, even though he may not then be living with ber. Vide ) (’amp. J20 —2. In 
regard to the question, what misconduct by the luisband warrants the wife taking up 
necessaries; examples of such niiscondnet are, neglecting to provide tlie wife with 
necessaries.— Turning lier out of doors. Sir. 1214. 'lEsp. 41. — 4. Or obliging 
her by ill-trc:itinent to quit the house. 1 P. Wnis. 482. l -141. 4 Esp. 41. 
Vide 5 Taunt. 421. —She not having in either ease cominittcd adultery. — 6. lie- 
fusing to receive her back after she has left him. Str. 875.— 7. Unless with an adul¬ 
terer. li T. ll.’co'j. — 8. In the throe first eases he will he liable for all the neces¬ 
saries snpplieil to her; in the latter ea' 0 ,for those taken up after his refusal.— 9. And 
though a wife lias committed adultery, yet if the luisband receives her again, he is 
liable for necessaries lawfully supplied to her after their rc-union. 4 Esp. 41. Vide 
1 B. & P. 22';. <i Mod. 171. — 10. In rcgai il to the question, in what do necesiaries 
coHiut 'I lie term “ necessaries” is not confined to merely the nceessarics of life, but 
includc.s, for example, such ornaments and superfluities of dress ns arc usually worn by 
women of the wife’s rank and station, or rather in the station in which she is permitted 
by the bu.sl)arid to iiold lierscll'out. If she assumes a false appearance, without his per¬ 
mission, a tradesman trusting her upon the faith of that appearance, has no claim upon 
the husband bewmd the extent to which cautious inquiries would have shewn him to 
be responsible. 1 thimp. 120 . — 11 . ?\or is the term confined to food and raiment: 
for if a hnsbiind turns bis wife out of doors, and it becomes necessary lor her safety 
to exhibit articles of the peace against him, he is liable to the attorney she employs for 
that purpose. r> Camp. 32G. —12. And since the liability upon a cuiitraet depends 
upon the state of things when concluded, it is immaterial whetlicT the articles taken 
up are applied by the wife to her own ir.c or not. Sed vide 1 Salk. 113. — 1.7. Such 
are the circumstances uiidcr which the husliaiul is lial^le upon his wile’s contract. If, 
however, she misapplies necessaries I'urnislied by the husband. — 14. Or squanders the 
money which he has given her to purcliasc them. Alejn, Gl.— 15. Or leaves him 
without a cause, i Mod. 124, l 8id. 109, Whether with an adulterer or not is 
immaterial. Str. 875. She has been reduced to want by her own misconduct, and 
the husband cannot be charged with credit given to Iicr.— lo. So if the husband and 
wife live separately, and he pays her an adcquatc'allovvance for her support, he is not 
liable for ber debts, although the separation is not by deed, and there is no written 
agreement between them respecting the allowance. 4 Camp. 70. — 1 7. Indeed for¬ 
merly it used to be holdcn, that the husband is liable where the wifo lives apart wi^ 
a separate maintenance unless the creditor has notice of it. Vide I.d. Rd. 444 . 
Str. 647. 70C. i Sid. 127. S Esp. 250, — 18. But now this doctrine seems to be 
abandoned. The creditor stands'in the wife’s place, (li Mod. 241.) and since she had 
no right to come upon her husband, the creditor can have none. —19. If^ too, the cre¬ 
ditor. 
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husband shall generally be intended. 1 Rol. 351. 1.5. 1 Sal. 118. 

R. 1 Brownl. 4f7. 

Or, if the wile trades in goods, and buys for her trade, when she co¬ 
habits with her Jnisl)and. 1 Sal. 113. 

Or, if slie ‘buv necessaries, when her husband is beyond sea. R. 
I’SFid. 127. ' 

Or, when the husband turns her out of his huu'te. 1 Sal. 118, 119. 
Before in)tice, not to give her credit. Ber Holt, Skin. 323. Mod. 
Ca..l71. 

Or, wlien she departs from her husband, if he afterwards receives her. 

1 Sal. 119. Mod. Ca. 171. 

But where the husband countennands the power to his wife, her 
contract afterwards does not chaige him. 1 Siil. 129. 

So, if he prohibits a particular person to sell to her. 11. 1 Sid. 127^8. 

1 Lev. 5. 

So, if the wife elope, or depart, and do not cohabit with licr husband, 
her contract tl)r necessaries dues not charge her liu.shand. II. I Sid. 
129. Skin. 323. Mod. Ca. 171- 1 S.il.' 118, 119. 

So if she docs not cohabit, and lias a separate allowunce (s , and this 
be notorious, though no special n.oticc bt given to the plaioiitf of it. 
K. 1 Sal. 1 16. {a) 

So, if the wife has a notorious contest with the hushaiul for mainte¬ 
nance, by a public suit, the husband sliall notbcchaiged lor vestments 
bought by tlie wife afterwards. Per 'rrehy, Skin. 3 t9. 

So, if the vestments bought are apj)arcntiy beyond the quality of the 
husband. Per Treby, Skin. 349. 

So, if a wile, who cohabits with her husband, buys vestments without 
any necessity, of any one w'arned by the husl)aiHl not to trust her. 
1 Sal. 118. 

And if the servant or ajiprenlicc be warned, it is sufiicient. R. 
1 Sal. 118. 


/liter, knowing that the wile is .a married woman, agrees openly or tacitly to look for 
payment to her, not tlie iiiishand, the husband is not liable, tbongb the wife through 
his neglect, was in want ol’ the ariicles furnished. Camp. yg. 5 Taunt .■550’. — 
20. Whether the credit was given to the wife is a tpiestion of fact. ,'5 Taunt, .^5(l. — 
21.If so given,the linsbandis not obliged to return the goods on seeing them in his wife’s 
possession. Ibid.— 22 In a word, to dctiTiniiu" whrlher the /i^a/jftnd in liable J'o; 
things /iiiwshcd as to his v'ife, five quc^itions must be asked; Did ihe woman stand 
to him in the relation of wile at the time i:' Was he, when tlicy were furnished, bound 
to sup|)ly her with them ? Was she, by misconduct on his jiart, then in want of tlicin ''' 
Were the articles furnished necessaries ? Was the credit given to the hiisliainl, wlien 
the wife was known to be a married woman ? If these are all answered alTirmatively, 
the husband is liable; if a negative answer is give.n to any one of tlicm, then it must 
be asked, whether (unless where the credit wa.s given to the wife) he iias adopted the 
contract? lie tacitly adopts it when, having a controni over the goods, he does not 
return them, l Caiii|>. 120. — 2-3:. Where the husband, separati d fr -m his wife, 
fiuflPers thiir children to reside with her, he is liable for nccessariis lawfully supplied 
to her for them. Esp. 252. — 24. He is not bound to maintain her child by a for¬ 
mer marriage. 4 T. K. 118 . 4 East, 76. Vide i Str. 170. —25. But if he receives 
it under his roof, and holds it out as part of his family, he will be liable on'a don- 
tract duly made by her for its education, or the like. 3 Esp. l. 

(z) Having a pension from the crown during pleasure does not release th^ bu^baod’s 
pbiigation to furnish necessaries, l Burr. 2177. 

(ff) Ld. ltd. 444. 12 Mod. 214. Holt, loo. 
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So, if ift wife, after departure from her husband, earn her diet by hei 
labour j the husband shall not be charged for the diet. R. 1 Sal. 118. 

So a feme covert cannot be a disseisorcss; for if the husband makes 
a disseisin, to the use of his wife, and she assents, her i^eement is 
void, and it vrill be the disseisin of the husband alone. I Rol. 660. 
1. 5. 10. &c. 

So, if husband and wife make a disseisin, it is the act of the husband. 

1 Rol. 660.1.37. 

So, if a stranger make a disseisin to the use of a feme covert, and 
she assent, her agreement is void. <1 Rol. 660.1.15. 

So, if a feme covert enter, and make a disseisin to the use of her hus> 
band, or of a stranger, he is not a disseisor; for tlie wife cannot dis¬ 
pose of the use to another. 1 Rol. 660.1.50. 661.1.1. 

So no consent or agreement of the wife to a disseisin precedent or 
subsequent, can make a feme covert a disseisorcss. Co. L. 357* b. 

Yet, by an actual entry, and the proper act of the wife, she may be 
a disseisoress. Co. L. 357. b. 

(R) dBfiat acti$ of ttie tuotiano tfie toife mag toaioe 

after tin tieatf). 

If the husband alone hinkc a feoffment, gift in tail, or demise for 
life of his wife’s land, she, or her heirs, may avoid it by entry after his 
death. Vide ante, (K). 

So, if he levy a fine, or suffer a common revovery of his wife’s land. 
Vide ante, (K). 

So, if the husband and wife join in an alienation of the wife’s land; 
unless it be by fine, or recovery. Vide ante, (K). 

So, if they join in an alienation of land of which tliey are joint- 
tenants. Vide ante, (K). 

So, if the husband alone, or with his wife, demise for life, or for years, 
the freehold of the wife, where it is not warranted by the statute 
32 H. 8. 28. the wife, after the death of her husband, may waive it. 
Vide 1 Leo. 192. Vide ante, (G 8). 

So, if the husband seized Ibr life in right of his wife, or jointly with 
his wife, commit a forfeiture, the wife, after the death of her husband, 
may avoid it. 1 Rol. 851.1.52. 

if a feoftment, gift, or demise be made to husband and wife, the 
wife may waive it after the death of her husband. 

Though the estate be conveyed to them by fine. 

So, it an estate be conveyed to the wife, and her husband assent to 
itf the wife, after his death, may waive it. Co. I.. 3. a. 

So, the heir of the wife, if she die before agreement, or disagree- 
inent to the estate. Co. L. 3. a. 

So, if a term for years be granted to husband and wife, she may 
wiiive it after the death of her husband. 1 Rol. 349. 1. 22. 

So, if an obligation or recognizance be made to husband and wife, 
she may waive it after the death of her husband, and it will be an 
obli^tion to tlie husband alone. 1 Rol. 349. 1. 5. 

It the wife waives an estate made by them during the coverture, it 

13 w'ill 
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will be the grant, or demise of the husband alone ah initio \ for her 
waiver avoids the estate ab initio. S<av. 112. 3 Co. 27, 8. 

So, if she w’aives an estate made to them. 

^ (S 1.) {DOftat isbe mag aflSrm bg ber agreement* 

But if husband and wife make a demise for life, or for years, not 
warranted by the st. 32 H. 8. 28. of tlic land of the wife, by her 
agreement to the lease after the death of her husband, it shall be good. 

1 Rol. 349. 1. 10, 11. 

And by such agreement to the lease, she shall have the rent reserved. 

1 Rol. 349. 1. 10. 

And the arrearages incurred in the lil’c of her husband. 

And she may have waste, for waste in the life of her husband. Sav, 
ill. 

So a wife, after the death of her husband, may agree to an estate 
miide to her and her husband during the coverture. (6) 

(S 2.) The effect of her agreement. 

If the wife agree to an estate made to her during the coverture, she 
s'.hall be liable to all charges to which the estate is subject: as, if the 
estate was granted by fine, with a render of a rent, she shall be charge¬ 
able with thereat. I llt>l. 349. 1. 17. 

So, if there be a demise to husband and wife, rendering rent, if the 
wife agree to the demise, she musi pay the rent. 1 Rol. 349.1. 17. 

So, she shall be chargeable with the arrearages incurred during the 
coverture. 1 Rol. 349. 1. 20. 

So, she shall he charged for wa.ste during the coverture. 2 Inst. 303. 

2 Rol. 827. I. 10. 25. 

If the estate be granted upon condition, the wife shall be subject to 
the condition. Dy. 13. b. 

So, to the covenant of a lease. Dub. Dy. 1.3. b. 

(S 3.) What shall bo an agreement. 

If the wife accept rent, reserved upon a lease by her and her husband, 
after the death of her husband, that amounts to an agreement to the 
lease.(r) 

If the wife enter, and take the profits, tliat amounts to her agree¬ 
ment to the estate ina<le to her during coverture. 3 Co. 26. a. 

If the wife, after the death of her husband, take a second husband, 
who accepts rent i-eservod upon a lease l)y his wife with her first hus¬ 
band, that affirms the lease against the w'ife for the whole term; for her 
assent is devolved to the second husband. Per tliree J. Dy. 159. a. 
1 Rol. 475. 1. 12. (rf) 

(4^ As to confinniug her deed, see Cowp, 201. 

(e) Acceptance of rent by the wife surviving, confirmi a voidable lease of her land 
made by husband and self. 7 T. R. 478. 

(d) A., by bond previous to marriage with B., agrees to settle B.’s estate to the 
use of her and the children of the marriage, and then to A.’s right heirs, but B. is not 
an executing party; during the marriage, real estate descends to B.; A. makes his 
will, reciting tne bund, and devises this estate back to B., and gives her all his estate, 
real and personal, and makes her executrix; she proves the will, and possesses herself 
of all his estate^ by so doing, she agrees to the settlement in the bond mentioned, 
and after her death it shall go to the children of that marriage. 2 Ves. 52.7. 

RB (S4.) What 
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(S 4.) What shall be a waiver. 

. If tho wife, after the death of her husband, bring a writ of dowci'; 
it shall be a w’aiver of the estate, limited to her after marriage for her 
jointure. 3 Co. 27. a. 

Though she brings dower only for a third part of the residue, and 
not of all the lands of the husband. 4 Co. 5 b. 

Though she had secretly ontcreil before dower brought; for after a 
recovery in dower .she shall be estop})cd to say, that she had an estate 
assigned f()r a jointure. R. 4 Co..'?. 

So, since the st. 27 H. 8. 1(). the wife may waive her jointure, 
made after marriage, by parol in pais, anti accept her dower by as¬ 
signment in pais. 3 Co. 27. a. 

So at the common law, an use might have been w'aivcd by parol. 
3 Co. 27. a. 


(S 5.) What not. 

But, by the common law, an estate of freehold could not be waived 
by bare parol in pais. R. 3 Co. 2G. a. 

Nor, generally, an estate since the st. 27 H. 8.10. where the posses¬ 
sion is cxecutetl to the use. 11. 3 Co. 27. a. 

(S G.) I'hc effect of her waiver. 

If husband and wife mid<c a lease, and after the death of her hus¬ 
band the wile enl(*rs, it cannot now be pleaded, that tho husband and 
wife dimisenmt. 1 Leo. 192. Vide ante, (d 3.) 

(T) Mlljat Ciistate tlic Voife cannot toaibe. 

But, if the estate of a feme covert be discontinued, anti a feoffinenti 
&c. is made to her only, whereby she will be remitted, she cannot 
waive the feulfinent after the death of her husband. Co. L. 357. a. 

So, if the dUcontinuce of the husband gi’ant the estate to the hus¬ 
band for lift*, remainder to the wife; the wife cannot waive the remain¬ 
der after the death of her husband, for she was immediately remitted. 
Co. L. 358. b. 

So, if there be a feoftinent to the husband ami wife in tail, remain¬ 
der to A. The husband discontinues, and takes back an estate to him 
and his wife in tail, remainder to B.; though the wife, in respect of 
herself, may take which she pleases, both the estates being after mar¬ 
riage, yet she ought to take the first, which was for tho benefit of A. 
in the remainder. Hob. 255. 71. 

Yet, wlien both estates are waivcablc by a wife, without prejudice to 
a third person, she may waive which she pleases, though one would 
make her a more beneficial estate than the other; as, if there be a 
feoffiiseiit to husband and wife and their heirs, the husband discontinues, 
and takes back an estate to him and his wife, and the heirs of their two 
bodies j she may waive which estate she pleases, Co, L. 357. a, 

Soj 
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So if there be a gift to husband luid wife, and the licirs of their 
bodies, the husband alone levies a fine, and devises to the wife for life; 
she may waive the estate tail, or the devise; for all others, who have 
interest, are barred by the fine. Dy. 351. b. in inarg. 

(V) 3[n tohat aettoniS bujabanu anb toife ought to join.(c) 

In all actions real for the lands of the wife, the husband and wife 
ought to join. R. 1 Bui. 21. 

So 


(e) It is proposed to exhibit in this note a concise view of the doctrine distributed 
under the principal and two following divisions: — 1. When the kmliand utitsf, hv Joined. 

— A married woman cannot sue without her husimiid, not even in the character 
of agent or executrix; having no civil existence or power of acting in civil 
matters distinct from his. — 3. Even in the city courts the husband must be joined. 

— J. But slie may sue as a single woman where the coverture is suspciulcd.— 

4.' Ihc wife mtsl be joined. In suits for causes accrueil to tlic wife in her 

own right whilst single, she must invariably 1)C joined. Moor, 423. Cro. Eliz. 537. 
.3 T. 11. <527. — 5. In a suit for a cause of action accrued to the wife alone, and 
in her own right, during coverture, she must be joined. — «. Ilcnce in a suit on a 
ivjvenant to pay the price of her freehold estate sold during coverture. — 7. On a 
covenant for title or further assunance nnncxcil to her freehold. — 8. Eor heating her 
person. Cro. Jac. 501- — 9. Slandering her reputation.— lo. Injuring her personal 
property not reduced to possession, in fact or in law, by the husband.— 11. Dis¬ 
turbing a private office or employment fillcil by the wife alone, as the cmployiiicnt of 
a dipper at Tunbridge Wells. 2 Wils. 42.3.— 12. In a real or mixed action for the 
wife’s freehold property.— 13. Or the evidences of her titUito such propertj. l Rol. 
Abr. .347.— 14. She must also perhaps be joined iti an action of ch-bt for subtracting 
the tithes of her rectory. Cro. Eliz. (51.3. Vide Jenk. 273. W. Jones, .325. — 15, And 
for the breach of a covenant for title or farther assurance annexed to an estate granted 
to the husliand and herself. Cro. Car. 505. — l (5. Where too a cause of action shared 
by the husband and wife', has arisen during coverture, if the right it confers will, when 
reduced to possession, belong jointly to the iitishund and wile, she must join in the 
suit for it,— 17. It is said that wliere goods belonging to the wife liave been found by 
a third person before the marriage, and converted by him since, the husband may either 
sue alone or join his wife as co-plaintiffi 1 Vent. 250. 2 Lev. 107.— 18. The latter 

course seems the most correct, since tlie husband had no sliarc in the property when 
converted. —19. The same reason holds to rcr|iiire that the wife be joined in replevin 
for her goods taken whilst sole, though here too, it is said, the husband may sue alone. 
B. N. P. 5.3. — 20. The same that the wife be joined under like circumstances in de¬ 
tinue ; but it is said by some that here the husband must sue by himself. B. N. P. 50.; 
by others that the wife may be joined. 1 Vent. 261. — 21. For causes in alieno jure 
accrued before coverture, the wife must be joined.—22. And for those accrued during 
coverture likew ise; even perhaps where personalty belonging to the estate slic represents 
has been injured or taken away, since she is pritna facie chargeable for it to creditors. 
-—23. If a debtor to the estate has paid the debt to a third person to pay over to the 
wife, she must be joined in suing the receiver to recover it; but had it been paid under 
the husband’s authority, he must have sued alone, l Salk. 282. — 24. If such debtor 
promises to pay, the husband forbearing to sue him, the husband must sue alone when 
the time of forbearance has elapsed. Cartli.462.— 25. When the wife may he joined^ 
or the husband sue alone. Where a cause of action shared by the huslnmd and wife 
has arisen during coverture, if the right it conffirs will, when reiluceil to possession, 
belong wholly to the husband, he may either sue for it by himself, or jointly with his 
wife. — 26. Hence the husband may sue by himself or jointly with his wife for the 
breach, during coverture, of simple agreements made with the wile whilst single. — 
27. For the breach of one given to her during coverture, and in which she is legally 
interested. — 28. For tlie breach of deeds made with her before marriage or since. — 
29. On a judgment recovered by both. — 30. For arrears of rent. 6Edw. 4. Hil. 3. 
p. 10. 7 Edw. 4. Easter, 16. p. 5. lBul8t21. 2 Biilst. 235. Savilelll.— .31. Or 
breach of covenants annexed to a reversion granted to both, or to a lease by bodi of 
the wife’s land. Cro. Jac. 399. — .32. For trespassing upon the wife’s land, felling her 
irecs. 47 Edw- 3. M. 5. P.9. — 33. Or ousting herself and husband from a term 

R 4 ' graftted 
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So in a right of ward. Ow. 83. 

So in actions personal, for a chose in action, due to the wife before 
covbrture, they ought to join; as, in debt upon a bond, or specialty 
made to the wife before coverture. 1 Rol. 347. 1. S3. D. Ow. 82- 
Cro. El. 537. 

So debt for rent, upon a lease for years, due before the coverture. 
Cro. El. 700. 

Or upon a lease for life. 1 Rol. 348.1.8. 

So in an avowry for rent upon a lease for life or years, before 
coverture. 1 Rol. 348.1. 8. 347.1. 50. 

So in debt for rent upon a lease at will by the wife, before coverture. 
Oo. L. 55. b. 

So in trover, upon a conversion of the goods of the wife before 
coverture. 

In assumpsit, upon a promise to the wife, before coverture. 1 Sid. 25. 

Or for the labour of the wife dum sola. 

In an action upon the case, for stopping a way to the wife’s close, 
before marriage. R. Cro. Car. 419. 

So in debt for arrearages upon an account, found before auditors 
assigned by the husband and wife to the receiver of the wife. 1 Rol. 348. 
I. 5. 

So they ought to join in actions, which arise during the coverture, 
if the wife might have an action for the same cause, if she survive. 

As ill detinue of chaitcrs of the wife’s inheritance. 1 Rol. 347. 
1. 49. 

In'trover, lor a deed of rent-charge granted to die wife dum sola, 
though it was lost after the coverture. 

In an action upon the st. 8 H. 6. for a forcible entry, or detainer. 
Mo. 5. 

In covenant as as.signees of B. upon a covenant to make an assurance 
to B. his heirs and assigns. R. 1 Rol. 348.1. 25. Jon. 40G, 7. 

Or upon other covenant as assignees, where the assignment is to both, 
R. Cro. Car. 505. 


mated to dicm. Plowd. 2. — 34. For rescuing a prisoner or property, taken for a 
demand owing to the wife alone, or jointly with her husband. — 35. For the escape 
of a prisoner taken for a demand due to the wife whilst sole. Moor, 422. — 35. For 
the wasting a tenement held under a lease from the wife whilst single, or the husband 
since their marriage. — 36. For permitting a fence which separates the wife’s property 
from her neighbour’s to decay.—37. For a nuisance to her landed property.— 

38. And in trover, detinue, and replevin under the circumstances stated before. — 

39. It has been said, that if husband and wife arc maliciously prosecuted, they may 
join in suin^ the aggressor. Cro. Car. 553.—40. jBut this seems to be a mistake; 
since the wue does not share in the inconvenience to the husband. Cro. Jac. 355. 
W. Jones, 440.—41. The wife must perhaps be joined in debt for substracting tithes 
due to her.—42. And in suing for the breach of a covenant for title or further assur¬ 
ance annexed to an estate granted to herself and husband. Supra.— 43. When the 
hmband must sue alone. Where a cause of action in which the wife does not share 
arises during coverture, the husband must sue for it alone. — 44. Hence he must sue 
by himself for the breach of contracts, in which, though in terms they have been made 
with the wife as well as the husimnd, she does not share; as of a promise by her 
debtor to pay the sum owing at a certain day, in consideration of forbearance by the 
husband.—45. So for the loss of her society from beating or maiming her, and of 
customers by slandering her reputation.—46. For imnairing or taking away personal 
diattels belonging to the wife whilst single, after tney have been reducea to the 
husband’s possession.— 47. And for waste of her land demised Iw himself alone. 

So 



In what the kmhand shall sue alone. 249 

So the husband and wife ought to join in waste, upon a lease for years 
by the husband and wife, seized in right of his wife. Sav. Ill. 

So for a personal wrong to the wife, the husba^id and wife ought to 
join: as, for a battery of the wife. R. Yel. 89. 1 Brownl. 205. 

1 Rol. 360. 2 Cro. 501. 538. Adm. Oro. Car. 90. 

Or false imprisonmoit of the wife. 1 Sal. 119. Semb. Lone, 53,4. 

Though a thing be added by way of aggravation, which goes only 
to the damage of the husband: as, if it be added, quod negotia of 
the husband, &c. infecta remansenmt. R. 1 Sal. 119. 

In an action upon the case, for maliciously indicting of his wife. 
Jon. 440. Vide post, (X.) 

So in an action for a thing due to the wife m auter droits they ought 
to join: as if they sue for a debt, &c. to the wife as executrix, or admi¬ 
nistratrix. 

So if a debt to the wife’s testator be paid to A. for the wife, without 
an express direction of the husband, diey ought to join in an action 
against A. and the husbmid alone cannot sue for money received to his 
use. R. 1 Sal. 282. 

(W) 3 fn tofjat tfte 6u0ban0 0baU mz alone. 

But where the wife cannot have an action for the same cause, if she 
survive her husband, the action shall be by the husband alone. 

As in an videbitatus assumpsit for the labour, &c. of tlie wife 
during the coverture. R. 4 Mod. 156. R. 1 Sal. 114. 

In an indebitatus assumpsit) upon any promise to the wife after cover¬ 
ture. R. Cont. 2 Cro. 77.205. I Sid. 25. Vide post, (X.) 

In an assumpsit to the husband, in consideration of forbearance, &c. 
to pay a debt due to the wife before the coverture. Per two J. Yel, 
Cont. 2 Cro, 110. Vide infra. 

So in an action upon the case for disturbing him in his common, 
which he has in right of his wife. R. 2 Bui. 14. Vide post, (X.) 

In an action upon the case for words spoken of the wife, by which 
the husband has a special damage. 1 Sal. 206. R. 1 Lev. 140. 
1 Sid. 346. 

In an action upon the case for a battery of the wife, per quad cmi- 
sortium amisit. R. 2 Cro. .501. 502. Jon. 440. 2 Rol. 556. 1. 40. 
R. 2 Rol. 51. 

Or for carrying away the wife, per quod) &c. R. 2 Cro. 538. R. 
Cro. Car. 90. 

In debt upon a bond made to the wife after the coverture. R. 
3 Lev, 40,3. D. Litt. IS. Vide post, (X.) 

In covenant to husband and wife, by indenture between them of the 
one part, and A. of the other part; and may declare upon a covenant 
to hunself.' R. 2 Mod. 217. 

So in trespass, for a trespass done upon his wife’s land during the 
coverture. 1 Rol. 347.1* 40. R. 1 Bui. 21. Jon. 376. 

In trespass for taking charters of bis wife’s inheritance. 1 Rol. 347. 
1. 32. 

In forging of false deeds of his wife’s inheritance. 1 Rol, 347.1.34. 

In a ravi^ment of a ward. Ow. 82. 83. 

In an action upon the st. 5 R, 2. for entry into the wife’s land. 
1 Rol. 347.1. 27. Vide post, (X.) 


In 
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In trover, &c. for tithes severed from the nine parts, which belong t(? 
the wife’s rectory. Jon. 325. 

So in a qunre impedif, upon an avoidance during the coverture. 

1 Rol. 3+7. !• ^10. Per Dyer Ow. 82. Co. L. 351. a. Per two J. 

Lit. 13. Dub. Lit. STI*. Acc. 1 Hrowol. 159. 2 Bid 14. 

Or in a darrein presentment. Cont. 1 Brownl. 159. *' 

So in debt for rent, upon a lease by the husband and wife after the 
term expires. R. 2 Bui. 231. R. 1 Bid. 21. 

So, in debt for rent incurred during the coverture, upon a demise by 
the hiusband of land, whicli he has in right of hi.s wife, though the term 
continues. Vide post, (X.) 

So, if the demise was by the husband and wife. Semb. 2 Bui. 234. 
Per Yel. acc. Fleming cont. 1 Bui. 21. Acc. Litt. 13. 

So, if the reversion after a lease made, was granted to husband and 
wife. R. 2 Bui. 234. 

So an assumpsit lies by the husband alone, upon a promise to him, 
in consideration of forbearance, to })ay a debt due to his wife as execu¬ 
trix. 11. I Sal. 117. Carth. 462. Vide supra. 

In an action upon the case for maliciously indicting husband and wife; 
for the wife ought not to join for indicting her husband. Jon. 140. 

(X) f n tofiat t()c l)U0banD map mt alone* or join toiti) 

!)i0 toife. 

Yet in actions for a profit immrreil during the coveiture, to the hus¬ 
band in right ol’ hi.s wife, the husband may sue alone, or join with his 
wife; as, in a valore inaritagii accrued during the coverture. II. Ovv. 
82, 83, that it lies by the husband alone. 

But it is more sure by die husband and wife. Ow. 83. 

So an avowry for rent ol' land, which the husband has in right of his 
wife, incurred tluring the coverture, ought to be by the husband and 
wife. 1 Rol. 318. 1. 30. 347. 1. 51. Vide Win. Ent. 952. 

Or it may be by the husband alone. Send). 1 Rol. 318. 1. 35- B. 

2 Cro. 442. Per Twisd. I Mod. 273. Clift. Ent. 643, 4. Vide 
2 Bro. Ent. 244. 

So covenant against a lessee for years, for not repairing during the 
coverture, where the reversion is granted to husband and wife, may be 
by the husband alone. R. 2 Cro. 399. 3 Bui. 164. 1 Rol. 360. 

Or by the husband and wife. 2 Cro. 399. 3 Bui. 164. 

So an action o})on the case against a lessee for years, for burning liis 
house, where the husband has it for tlic life of his wife, may be by the 
husband alone. Dub. Cro. El. 461, 2. 

Or by the husband and wife. 

So an action upon the case for cutting down trees, the lops of which 
were reserved to the wife for her life, may be by the husband alone. 
Semb. Cro. Car. 438. Vide infra. 

Or by the husband and wife. R. Cro. Car. 438. 

So in debt upon the st. 2 Ed. 6. 13. for not setting out tithes upon 
the land, which the husband has in right of his wife, they may join. 
R. Cro. El. 608.613. R. 1 Jon. 325. R. Mo. 912. 

Or the husband alone may sue. Jenk. 

9 


So 



in what the husband may sue alone, or join with his wife. 251 

So in action for a tort which prejudices a remedy by husband and 
wife, the husband may sue alone, or they may join; as, in rescous for a 
distress of a rent-charge due before the coverture, tlio husband alone 
may sue; for it is a wrong to him. R. Cro. El. 459. Mo. 422. 

,Or they may join. R. Cro. El. 459. Mo. 422. 

So in an action for champerty or maintenance in a suit against the 
husband and wife, the husband alone shall sue. 2 Inst. 563. 

Or they may join. 2 Inst.,563. 

So, in a decies tanfim for embracery in an assise against husband and 
wife. 1 Rol. 447. !• 42. 

So there may be a scire facias by the husband alone, upon a judgment 
for damages bv the husband and wife. 3 Lev. 403. 

So, if the cause of action b(; only commenced before coverture, and 
completed afterwards, the husband alone may sue, or the husband and 
wife may join; as, in trover, where the goods were lost before mar¬ 
riage, and the conversion w'as after, they may join. 1 Sid. 172. 

1 Vent. 261. 2 Lev. 107- 

Or the husband may sue alone. Per Hale, 1 Vent. 261. 2 Lev. 107. 
Per two J. 1 Sid. 172. 

So, if a woman lease for years, rendering rent, and afterwards marry, 
the husband and wife may sue for rent due after the coverture; or the 
husband alone shall have debt for it. Pal. 207. 

So where the wife is the meritorious cause of action, the husband 
alone may sue, or the husbaiul and wife may join, though damages only 
are recovered ; as,in assumpsit to the wife after coverture for a cure, the 
husband and wife may join. R. 2 Cro. 77. 205. 1 Sid. 25. R. 1 Sal. 

114. Per Dodr. 2 Rol. 250. 

Or the liusband alone may sue. Senib. 2 Cro. 77. 205. Per Glin, 

2 Sid. 128. Vide ante, (W.) 

So ujion a promise to pay 8t. per annum to the husband and wife 
during coverture, tliey may join. 

Or the husband alone may sue. 

So upon a bond to the husband and wife after coverture, or to a 
feme covert by herself, they may join. Lit. 13. Sernb. 1 Ver. 396. 

Or the husband alone may sue. 2 Mod. 217. 1 Ver. 396. Lit. 13. 
Vide ante, (W.) 

So, if there be an award to p.-iy so much to the husband, and so 
much ti) his wife, they may join for the money awarded to the wife. 

Or the husband alone may sue. Lit. 13. 

So in an action for a tort during the coverture, if it may be to the 
damage of the wife, if she .survive, as well as of the husbaiul, they may 
join, or the husband shall sue alone; as, in trespass for cutting down 
trees ujion llie land of the wife, the husband and wife may join. Vide 
supra. Vide 1 Rol. 348. 1. 18. 

Or the husband alone may sue. Adm. 2 Vent, 195. 

In an action upon the st. 5 R. 2. for entry into the wife’s land, they 
may join. 1 Rol. 348. 1. 20. 

Or the husband alone may sue. 1 Rol. 347. 1.28. Vide ante, (W.) 

So in an action upon the case for stopping a Way to the land of the 
wife, tliey may join. R. Cro. Car. 419. 

Or for inclosing land in which the wife has a common. 

Or for not grinding at his wife’s mill. 


Or 
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Or in these cases of stopping the way, inclosing the common, or not 
grinding at the mill, the husband alone may sue. Vide ante, {W») 

So, in a clausum fregit upon the wife’s land, they may join. Dub. 
2 Vent. 195. 

Or the husband may sue alone. 2 Vent. 195. 

So for a wrong founded upon one entire record against both, they 
may join, or the husband alone shall sue; as, in an action upon the case 
in nature of a conspiracy, for maliciously indicting husband and wife, 
they may join. Per Croke, Cro. Car. 553. Jon. 440. 

Or the husband alone shall have it. Semb. Cro. Car. 553. 

So for a malicious presentment in the spiritual court. Semb. 2 Cro. 
355. 

(Y) (EOdat sttiond «baU be against buabanb anD 

mite, (f) 

Actions real, for the land of the wife, ought to be against the hus¬ 
band and wife. 

So debt for rent upon a Icsise for life, or years, made to husband and 
wife, shall be against both. 1 Rol. 348. 1. 45. 50. 

So an action for a tort, done by the wife after marriage, shall be 
against husband and wife: as trover, upon a couversioii by the act of 
the feme covert only. 1 llol. 6.1. 10. R. 1 Leo. 312. 

An action upon the case against husband and wife lies for retaining 
his servant; for the reception of another’s servant into their custody, 
is a tort. Semb. 2 Lev. 63. 

So an action, which charges the husband for an act of his wife, done 
licfore coverture, shall Ik: against botl>: as, trover, upon a conversion 
by the wife belbre marriage, Co. L. 351. b. 

Or, detinue for goods taken by the wife before the coverture. Co. 
L. 351. b. 


(/) 1. When the htubnnd must be joined .— A married woman cannot be sued with¬ 
out her husband, even in the character of agent or executrix; and even when sued as 
a sole trader in the courts of the city of London. — 2. Unless the coverture is sus¬ 
pended.— 3. When the mje must bejmned .— In sui|ig for causes imposed upon the 
wife in her own right, whilst single, she must invariably be joined. — 4. In suits or 
liabilities incurred during coverture by the wife alone, and in her own right, she must 
be joined.—5. Hence she must be sued jointly with her husband on her covenant in 
a fine levied of her land, — 6. And for beating or slandering another. — 7. In suing 
ou liabilities incurred by the husband and wife, slie must be joined, or the husband 
may be sued alone, according as the joinder of a conunon person in her situation 
would be required or might be dispensed with. — 8. lienee she may be sued with her 
husband for a joint battery by both, or he may be sued alone. — 9. She must perhaps 
be sued with him on a covenant in a lease made by or to them jointly, or to or by 
herself whilst single. — lO. And the same may be said in suing for arrears of rent re¬ 
served thereon. —11. Or for wasting the tenement. — 12 . So they must be sued 
together on a judgment recovered against them. — 13. For causes in alieno jure 
the wife must be joined as a co-defendant in a suit for these, since she alone represeuU 
the estate from which they are due. — 14. Wifu the wife ma^ bejoined, or the husband 
be sued atone. — Vide supra, and note that she may be sucil for harbouring the servant 
of another. 2 Lev. 63. —15. When the husbaird must be sued alone. —If the wife 
has joined with her husband in a simple contract or deed not annexed to real property, 
he alone must be sued for non-peribrmance. — 16. He alone too can be sued as pernor 
of the profits for the arrears of a rent-charge or seek, inposed upon the wife’s land. 

So, 



What actions the husband shall have by his stavking. 

So, debt for rent, upon a lease at will to the wife dum sola* Co. L. 
55. b. 

Or, upon a lease for years, where the rent incurred beiore coverture. 
Mod. Int. 162. 175. 

But an action lor a tort, done by the husband and wife jointly, shall 
be against the husband alone; ibr the whole shall be intended to be the 
act of the husband; as, trover of goods, and conversion to their use. 
R. I Rol. S48.1. 37. R. Pal. 343. Vide in Pleader, (2 A 2.) 

So an action upon an assumpsit by husband and wife, against both, b 
bad; for quoad the wife, the promise is void. Pal. 313. 

Though it be for vestments bought by the wile. R. 4 Leo. 42. 

So debt lies against the husband alone, for rent incurred during the 
coverture, upon a lease to tlie wife dum sola, Tho. Ent. 117. 

Or, upon a lease which the wife has as executrix, or administratrix. 
Tho. Ent. 117. 

If an action be brought by or against husband and wHe, where it 
ought to be by or against the husband alone, it will be error; or it 
may be moved in arrest of judgment. 

So, if it be by husband and wile, fi)r a matter in which they ought to 
join, and also for a matter for which the husband ought to sue alone. 
Vide Action, (G.) 

So, if it be against husband and wife, for a battery by both, and the 
husband is found not guilty, the action fails; for the husband ought to 
be joined only for conformity. R. Yel. 106. R. Cont. 1 Vent. 93. 
R. acc. 1 Brownl. 209. 

But, if there be an action by husband and wife, for a battery of both, 
(which would be bad, for the wife cannot join for the battery of her 
husband,) and as to the husband, the defendant is found not guilty, it 
will be good. Per Bridg. Hard. 166. R. 2 Vent. 29. 2 Cro. 665. 
Vide Action, (G.) 

So, if the damages ai'e found several for tho battery of the husband, 
and for the battery of the wife, and the husband release the damages for 
his own battery. R. 1 Vent. 328. 

So, if there be an action by husband and wife for a battery of the 
wife, and taking the vestments or goods of the husband with her, and 
the defendant is found not guilty of taking the goods. Cont. 1 Lev. 3. 
Vide Action, (G.) 

(Z) coiiat action0 sbaU fjatie 

leiurtilDing, 

If a feme covert die, and the husband survive, he shall have an ac¬ 
tion for any thing incurred during the coverture; as, the husband 
shall have debt after his vrife’s death, for rent incurr^ to the wife 
during coverture. 1 Rol. S52.1. 5. 

So, if the wife had a manor, the husband, after her death, shall have 
debt for a relief, which fell during the coverture. 1 Rol. 352. 1.11. 

So he shall a ravishment, or an ejectment of a ward, of which 
he was ousted in the life of his wife. 1 Rol. 352. 1. 8. 

So, if the wife has judgment dum sola, and thereupon the husband 
and wife sue out a scire facias and have judgment but before exe¬ 
cution 
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culioii the wife dies, the husband, who survives, shall have a scire 
facias upon it. R. 1 Sal. 116. Skin. 682. 

So the husband alone may have debt upon it. 3 Mod. 189. 

So, by the st. 32 H. 8. if the wife has a rent-charge tor life, 
which is in arrear before, and after the coverture, the husband sur¬ 
viving shall have debt for all the arrears. R. 1 And. 47. , 

But, if husband and wife recover a judgment in debt, in right 
of the wife, as executrix to A. and the wife dies; the husband shall 
not have execution upon this judgment, though he be privy; for the 
debt belongs to the succeeding executor or administrator of A. R. 
1 Rol. 889. 1. 10. 

(2 A.) dHtjat tf)C toife, if leftie jefurbiDcs. 

So, If husband and wife recover in a real action, in right of the 
wife, and the husband dies, the wife shall have execution, and not 
the executor of the husband. 

So, if they recover in a quare impedity and the husband dies, the 
wife shall have the writ to the bishop, and execution for the da¬ 
mages. 1 Rol. 889. 1. 50. 

So, in an assise, or other real action, if the husband and wife re¬ 
cover, and the husband dies; the wife sliall have execution for the 
damages, as well as for the land. 1 Rol. 889. I. ult. 890. 1. 3. 

So, after a judgment by husband and wile, if the husband dies, the 
wife shall have an attaint. 1 Rol. 889.1. 45. 

And if she recovers, she shall have execution, though the damages 
were paid by the husband. 1 Rol. 889. 1. 45. 

So tlie wife surviving, shall have trespass, for a trespass upon her 
land during the coverture. R. Pal. 313. 

Or, for a trespass, part in the life of the husband, part afterwards- 
R. Pal. 31.3. 

(2 B,) COfiat actioniBi isftall hz again0t t^t f)U0ljanli, if 

fie 0urt)it)e0. 

if a woman, lessee for life, takes husband, and dies, the husband 
shall be charged for rent incurred during the coverture; for he takes 
the profits of the land, out of which the rent issues. 1 Rol. 351. 
1. 35. 

So, for rent incurred during the coverture, upon a lease for years. 
R. Ray. 6. 1 Lev. 25. 

So, if the husband, after the death of his wife, undertakes to pay 
for goods sold to her as a feme .sole trader, he shall be charged; for he 
is entitled to administration to her. R. Cent. Sho. 181* 

So, if the husband and wife, upon payment of a sura in gross, 
undertake to discharge an annuity to the wife, and the wife die, an 
assumpsit lies upon this promise against the husband surviving. R. 
Pal. 312, 313. 

If there be judgment against husband and wiib upon a bond of the 
wife, who dies before tacecution; the husband shall be charged. Agr, 

] Sid. 337. Lut. 671. 

So, 
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So, if there be judgment against an hnsbanil and wife executrix, or 
administratrix, upon a devastavit during the coverture, and the wife 
dies, the husband shall be charged. Cro. Car. R. 1 Sid. 337. 

If there be judgment against the wife dum sola, and a scire facias 
upon it against husband and wife, and judgment, but before execution 
tljf wife dies, yet -i scire facias afterwards lies agi.inst the husband who 
survives. R. 3 Mod. J 86. J Sal. 116. Lut. 671. Carth. 30. 

(2 C.) aaifiat not. 

But the husband shall not be charged after the death of his wife, for 
a debt due from the wife before coverture (g); for it was only in action. 

1 Rol. 3.51. 1.40. (//) 

So,, though there was judgment against a woman dum sola, who after¬ 
wards takes liusband, ami dies, the husband shall not be charged upon 
this judgment. Agr. 3 Mod. 186. 

So, if there be jiulgment against an husband and wife, as executrix, 
ut d£ bovis iestaforis, and upon a feri facias thereupon, the sheriff re¬ 
turns a devastavit, and the wife dies before judgment against them dc 
bonis propriis, the husband shall not be charged. Dub. 1 Rol. 351. 
1. ult. iSenib. 3 Mod. 183. 

So, if a feme executrix, or administratrix, takes husband, and they 
commit a dirvastavit, but the wife dies bclbre judgment against thorn, 
the husband shall not be charged. Cro. Cur. 519. 2 Ver. 118. Vide 

Chancery, (2 M 8.) 

So, if the husband of a lessee I’or life does waste, and the wife dies 
before a recovery against them, the husband shall not be charged. 1 
Rol. 351. 1. 41. D. Lut. 674. 

So, if there be judgment against husband and wile as executrix, and 
the wife dies, debt does not lie against the husband upon a suggestion, 
that he converted the goods of the testator to his own proper use. R. 
Lut. 674. 

So, if there be a decree in ecjuity against an husband and wife exe¬ 
cutrix, to be paid out of the assets of the testator, and the wife dies, 
there shall be no execution against tlu' husband, without reviving 
against the administrator de bonis non, 3fc. 2 Ver. 195. 

(2 D.) pieaDing bP ftusbanti anti tuifc* 

How husband and wife ought to plead in an action by, or against 
them. Vide in Pleader. (2 A 1, &c.) 

If husband and wife are seized, they ought to plead, that they are both 
seised in jure uxoris, and not, that the husband is seised, (i) Vide 
Pleader, (2 A. 1.) 

(g) But the wife, if she survive, may. 1 Camp. 1 89. 

(A) I. Nor where a woman imiebted sola marries, and Iirings a portion to her 
husband, and dies, will equity help the creditor against the husband to the value of 
what he received with her. sP. Wms. 409. C.T. T. 17,5. 9 Hq. Ca. Abr. 134, pl.5. 
— 2. Though her outstanding choscs in action will be assets. 5P. Wms.411.— 
5. Unless they were expressly secured to the husband by settlement made on adequate 
consideration, g Ves. 87. 

(i) In covenant by the husband of tenant in fee, ho must declare on a seisin in their 
demesne as of fee in liimself and his wife, in right ol his wife Uoiigl 
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saoiiciinbettute0^all Itaplealub in aliatnnfM, Vide Abatehenv, (E 6. II. 
— F2.7.) 

a» to 0uit0, anb o^crmattetbto eimit?. Vide Chancery, (2 M I, &c. — 
S Z 1, &;c.) 

appeavante in actianB aeain«t bunbattb ant toife. Vide Pleabeb, (B 4). 
iSeteipt of t|^e laifr^inbcfault of tjNlwo&anli. Vide Receift, (A 1.) 

Vide also Bankrupt, (D 7. H.) 


BARRETRY. 

(A) 'Barretor; tofio 0 t)all te. p. 256. 

(B) CO|>o not. p. 256. 

(C) 3[nt>tctment for Barretrp^. p. 256. 

(A) Barretor; tofto aftatt be. 

A common barretor is a common qaarreHcp in his own cause. R. 
0 Co. S6. b. 

So, a common exchef or maintainor of quarrels, or suits in courts. 
Co. L. 368. a. 

Whether they are courts of record or not of record. Co. L. 368. a. 
Of in the country; as if he move, or maintain ail^ys, 8rc. in his own 
cause, or between others. Co. L. 368. a. R. 8 Co. 3&. b. 

If by fi>rce or craft he gain the possession of the lands or goods in 
controversy. R. 8 Co. 36. b. Co. L. 368. a. 

If he maliciously purchase a supplicavit lor the peace, to enforce 
a composition. 8 Co. 37* b. 

If he invent or disperse fttilse rumonrs, whereby discord! arises. R. 
8 Co. 36. b. Co. L. 368. b. 

If a man eommit common barretry, he shall not be excused, because 
he is a common solicitor. R. 1 Rol. 355. 1. 25. 

Or that he is a counsellor at law. 3 Mod. 98. 

(B) (sabo nut. 

But it wiU not be barretry, if a man prosecutes an infinite number of 
hie own suits against others; for, if he has no cause of action,, he shall 
pay costs. R. 1 Rol. 355.1.20. 

So it is not barretry, if a man solicit suits without cause, if he did 
not know, that there was no cause of action. Per C. J. 3 Mod. 97. 

If he spends money in the lawful suits of anotlier. 3 Mod. 98. 

(C) JnWctmtnt fbr batcetcff. 

By the st. 34 Ed. 3.1. and 2 R. 2. 7. justices of peace have audio- 
rit^r resttiun barretors. Vide Justices of Peace, (B29;) 


And 
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And that, without any special commission of oyer and tcrminci'. 11. 
2 Cro. 32. Yel. 46. 

And therefore an indictment for harrctry will be good, coram j»slici~ 
arias ad 'pacenUf without saying, itecnon diversas Jlionias audiend\ &c. 
R. 2 Cro. 32. Yel. 46. R. cont. 2 Rol. 151. 

So an indictment contra formam statuti, though the statute of 34 
£d. 3. does not make the offence, but directs the punishment. R. Cro. 
£1. 148. R. Cro. Car. 340. 

The indictment shall say, communis harreciator. 1 Sid. 282. 

For communis vicinortm oppressor is not good. R. 1 Sid. 282. R. 
1 Lev. 299. 

Nor communis decepior. R. Mod. Ca. 311. 

So it must shew the place where he was a barretor. R. Lat. 194. R. 
Pal. 450. 

But the indictment need not shew in what instances (g) ho is a barretor. 
R. 2 Cro. 527. 

Vide Maintenance. 


BASTARD. 

(A) mbo 0!)all fie* p. 257 . 

(B) mto not* p. 25 a. 

(C) tOClt de ventre inspiciciido. j). '2G0. 

(D) 

(D 1). When it shall be pleaded, p. 260. 

(D 2.) How tried, p. 260. 

(£) mbzn a boieftarO 0 liaU talte an e 0 tate, anO tofien 

not* p. 262. 

(F) (GUfjen tfie po 00 e 00 ion of tfie ba0tatO eigne bfnO0 

tbo raulier. p. 263. 

(G) ^ben a ba 0 tai:D 0ban be malntaineb. 

(G 1.) By the parish, p. 264*. 

(G 2.) By order of justices of peace, p. 265. 

(G 3.) What shall be a good order, p. 266. 

(A) anbo 0 baU be. 

A bastard is every one bom out of lawful matrimony. Co. L. 244. a. 
Though matrimony be afterwards solemnized between the parties; 

fa) Though a general indictment for harrctry is good, yet the proscOTtor must give 
the defendant notice, ticforc trial, of the particular instancy meant to be proved; so 
that the inconvcmence of a general charge is obviated. 1T. U. 754. 

Voi. n. s for 
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for in Bucli case he is a bastard by the common law^ though he be a 
mulier by the civil law. 1 Rol. 357. 1.47. SO. 359. 1.30. .37. 

So, if a man marry a second wife, the first being alive, the issue be¬ 
tween them will be bastards; because the second marriage is void. 
1 Rol. 357. 1. 40. 

So, if a man marry, and be afterwards divorced d vinculoj the issue 
between them born before or after the divorce, will be bastards. 1 Rol. 
359. 1. 35. 360. G. Vide Baron and Feme, (C 1, &c.) 

So, if a man marry, who has an apparent impossibility of procreation, 
and his wife have a child, it will be a bastard; as, if the husband was an 
eunuch. 1 Rol. 358. 1. 5. 

If the husband was but seven or eight years old. Co. L. 244. a. 
1 Rol. 359. 1. 1 to 10. ' 

If the husband was not {h) within the four seas for such time (z) as 
that it may be his issue. 1 Rol. 358. 1.40 to 50. Sal. 122. R. Sal. 484. 
5 Mod. 420. 

So, if the husband and wife are divorced a mensa 4* tfioro^ and the 
wife, during the separation, has a child, it will be a bastard, unless mu¬ 
tual access [k) bo proved {1 ); for obedience to tlie sentence shall be in¬ 
tended. R. 1 Sal. 123. 

So, if there be a separation by consent, and the jury find, that there 
was no access between the husband and wife, the issue born will be a 
bastard, though prima facie access shall be intended, ’till the contrary 
be found by verdict. 1 Sal. 123. 

So, if a child be born so long after the death of the husband, that it 
cannot be his issue, it will be a bastard. 1 Rol. 356. 1. 10. 40. Vide 
post, (B.) 


(A Vide infra. (B.) 

(i) If the husband be proved beyond seas until within a fortnight of his wife’s de¬ 
livery, the child is n bastard ; absence during the entire period of pregnancy being im¬ 
material, where the circumstances of the case demonstrate a naturm impossibility that 
the husband can be the father, a East, 193. 12 East, 550. 

(k) 1. The child of a married woman may be proved a bastard by other evidence 
than that of the husband’s non-access. 4 T. R. 3S6. — 2. And even where access 
must be presumed, yet legitimacy is not therefore necessary to be inferred, since evi¬ 
dence may be given of the husband’s inability to beget children. Stra. 94o. — 3. Where 
however it is found that the husband had no access, there is no presumption of legi¬ 
timacy. Str. 51. — 4. So proof of non-access until such a time before the birth as that 
in the ordinary course of nature the father could not have begot the child, is suBicienU 
8 East, 193. — And evidence that the husband abandoned his wife, that she went 
to live with another man, whose name she took, as did the child likewise, was held 
presumptive proof of non-access, though it was not shewn where the husband was all 
the time. 4 T. R. 356. 

(/) 1. The sole evidence of the mother, a married woman, shall not be received to 
bastardize her child. B. R. H. 79. l Wils. 340. — 2. But she may prove the criminal 
communication; and if the want of access is proved by other witnesses, that will be 
sufficient. Ibid, 


(B) COilO 



Who not. 




(B) (KUfjo not. 

But» generally, a child born within matrimony (7»), is not a bastard, 
if the husband was within the four seas. Co. L. 244. a. (»} 

though it was born within a week, or a day after marriage. Co. L. 
244. a. 1 Rol. 358. 1. 10. 359. 1.45. 

Though the wife was big with child by A. and marries B. and then 
the child is bom. 1 Rol. 358. 1. 20. 

Though tlie wife elope, and cohabit with a stranger in adultery, if 
her husband be within the four seas. 1 Rol. 358. 1.25. 30. 359. 

1. 52. 

Though the wife cohabit in another country, and there take a second 
husband, and have a child by him, it is not a bastard, but it shall be 
the child of the first husband by intendment of law. 1 Rol. 358. 1. 35< 

Though the wife was precontracted, or within the degrees of con¬ 
sanguinity or affini ty, if she be not afterwards divorced. 1 Rol. 357« 
1.42.45. 

And after the death of the parties (o), the marriage cannot bedrawn 
in question to bastardise the issue. 1 Rol. 360. H. Vide Baron and 
Feme, (C 6.) 

So, if a man have a child by a second wife, though he was divorced 
from his first for impotence, the child shall not be a bastard; for he 
may be habilis ^ inhabilis diversis temporibm. Vide Baron and 

Feme, (C 3.) . . « n/r 

Though the divorce was propter perpetmm tmpotentmm. K. Mo. 
227. unless the divorce be annulled by sentence in the life of the par¬ 
ties. 1 And. 185. 2 Leo. 169. 

So a posthumous child shall not be a bastard, if he be born within 
40 weeks after the death of the husband. Co. L. 123. b. Pal. 9. 
Godb. 281. 

So, if it be born within a few days after the 40 weeks, if it can be 
proved, by circumstances, to be the issue of the husband; for the law 
does not appoint any certain time for the birth of a diild. R. 1 Rol. 
356. 1.10. 2 Cro. 541. Pal. 9. (p) 

So if the wife marry a second husband, presently after the death of 
her first, it may be the child of the one, or the other, according to the 
circumstances of the case. Co. L. 8. 1 Rol. 357. L 30- Pal. 10. 

If born above 40 weeks after the death ol the first husband, it shall 
be the child of the second husband. Pal. 10. 


(m) During the lives of husband and wife, be they never so old, the law wiH P™- 
Bume the possibility of issue; and by the same reason, posthumous issue. 2 M.& 
S 6T 

(n) * But now the rule is settled, that if it bo shewn that there has been no access, 
the issue are bastards, though the husband was within the four seas. Str. 925.107C. 
B. R.H. 579. IsVes. 58. 

(o) 1. General declarations, or the answer of a parent in chancery, arc good evidence, 
after the parent’s death, to prove that a child was born before marriage, but not to 
prove that a child bom in wedlock is a bastard. Cowp. 591. — 2. And the ekamma. 
tion of a single woman before a magistrate, under 6 Geo. 2. c. 31. will be evidence, 
after the woman’s death, against the reputed father, on his appearMce at the session 
to atnde the order of the court, according to his recognizance. 5 T. R. 575. 

p) Vide Co. Litt. 125. b. n. 

^ S2 
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It’ within seven months after the death of the first husband^ it shall 
be the child of the first husband. 

(C) CIJC XDtlt de ventre inspiciendo. 

If there be a question, whether a woman be enseint at the death of 
her husband, the true heir, to whom tlie land descends, may have a 
writ de venire iftspiciendo. Reg. 227. a. Co. L. 8. b. 

And to obtain it, he shall make a suggestion in chancery. Mo. 523. 

The writ commands the sheriff to impannel a jury of women, to 
search whetlier she be enseint. Mo. .523. Cro. El. 566. Reg. 227* a. 

If the twelve women give a verdict, and return, that the women is 
ensemti another writ shall go, commanding, that she be safely kept, 
&c. and duly inspected by the women, who must be present at her 
delivery. Cro. El. 566. 

But an heir apparent shall not have a writ de venire inspiciendo. 
Co. L. 8. b. 

And if tlic woman marry after the death of her husband, she shall 
not be taken out of the custody of the second husband, if he gives a 
recognizance, that ho shall not be removed, and that some of the wo¬ 
men shall daily inspect her. 2 Cro. 686. 

(D) 

(D. 1.) When it shall be pleaded. 

In a real action, where the demandant makes title as heir; as, in 
aielf cQsinage^ ^c. the tenant may plead, that the demandant is a 
bastard, generally. Rast. 29. b. 

So in a writ of entry. Rast. 279. b. 

So he may say, tliat such a one, through whom the demandant claims, 
is a bastard. Rast. 105. a. 

So where the defendant makes title as heir, the plaintiff may, by his 
replication, say, that the defendant is a bastard. Rast. 314. b. 315. a. 

So the defendant may plead bastardy specially; as, that he was born 
before espousals, and so a bastard. 2 Rol. 586.1. 20. 

Or, that he was born of a second wife, living the first. 2 Rol. 
586. 1. 8. 

So that there was a divorce d vinculo, and so he is a bastard. 
2 Rol. 586. 1. 37. 

To bastardy pleaded, die plaintiff may reply, that he is legitimate, 
and nqt a bastard. Rast. 29. b. 

(D 2.) How tried. 

Special bastardy shall be tried by the country. 2 Rol. 584. I. 35. 
586.1.7.20. 3 Leo. 11. 

So general bastardy, where it is not directly in issue. 2 Rol. 584. 
1. 31. 35. 37. Vide Certificate, (A 2.) 

Or if it be alleged in a dead person, or a stranger to the action; 
for it is not reasonable, that a man, not a party, should be concluded 
by a peremptory trial. 2 Rol. 584. 1. 25. 30. 3 Leo. 11. 

So, 
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So if it be alleged in an infant plaintiiO^ or defendant. 2 Rol. 584. 
!. 38. 47. 586. 1. 40. 

If it be pleaded in abatement. 2 Rol. 588. 1. 12. 

So in an action for slandering him with the name of bastard, if the 
deMidant justifies, it shall be tried by the country. 2 Rol. 586. 
1. 25. Hob. 179. 

But regularly, general bastardy shall be tried by the certificate of 
the ordinary. 2 llol. 586. 1. 5. 12. 1 Rol. 361. 1. 30. Vide Cer¬ 
tificate, (A 1.) 

In a personal pica, as well as in a real. 2 Rol. 586. 1. 30. 1 Rol. 

361. 1. 45. 

If issue be joined upon bastardy, before a writ to the bishop for 
trial, proclamation shall be made in the same court. 1 Rol. 361. 

l. 35. Rast. 29. b. By the stat. 9 H. 6. 11. 

And afterwards the issue shall be certified into the ch.mcery, where 
proclamation shall be made once in every month for tlirce months, 
whereby all persons may have notice to attend the bishop. By the st, 
y H. 6. 11. Rast 29. b. 1 Rol. 361. 1. 35. 

And by the same‘statute, the chancellor sh.all certify the same court 
ef such proclamations in chancery made, and thereupon a proclamation 
sliall be made de nmo in the same court. Rast. 29. b. i Rol. 361.1. 39. 

And then a writ shall l>e directed to the bishop to certify bastard, 
or not. 1 Rol. 361. I. 31. Rast. 105. b. 

The bishop cannot make a certificate of bastardy, but upon the king’s 
writ to him directed. 1 Rol. 361. 1. 31. Vide Certificate, (A 5.) 
And upon issue joined, and transmitted to him. 1 Rol. 361. 1. 41. 
The bishop returns the writ with his ccrtifiaite. 2 Rol. 592. 1. 20. 
Hast. 105. b. 

The certificate ought to be positive. Vide Pleader, (2 Y 10.) 

Yet, if he certifies, that he is a bastard, inqidsiimiem nobis 

constaty it is suificient. 2 Rol. 591. 1. 47. Hast. 105. b. 

That he was born in lawful espousals; though he docs not say 
expressly, tliat he was a rtmliei'. 2 Rol. 591. 1. SO. 40. 

So, if he says, that he was a bastard; though he afterwards adds 

m. atter, which shews him to be a mulicr. R, 2 Rol. 592. 1.35. 

The certificate must be under the seal of the ordinary, and not of his 
commissary. 1 Rol. 361. 1.52. 

And if it be in vacation, under the seal of the guardian of the spiri¬ 
tualties. 2 Rol. 592. 1. 22. 

And the guardian cannot delegate the authority to anoUier. R. 
2 Rol. 592. 1. 25. 

The certificate of the ordinary, in case of bastardy, is final. I Rol. 

362. M. 

And if the ordinary certify a man, who is a party to the issue to be a 
bastard, imd there be judgment given upon it, it shall be peremptory to 
him for ever. 1 Rol. 362.1.20. 

And he can never have a writ to certify it again. 

Though it be in a personal, as well as in a real action. 1 Rol. 362. 
1. 25. 

But a certificate, that he is a muHer, is not peremptory; for he may 
be a bastard by the common l;iw, though he be a mulier by the civil 
law. 1 Rol. 362. 1. 5. 
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So, if he be certified to be a bastard, it is not peremptory, unless 
jttd^ent be afterwards given; 1 Rol. 362.1.33. 

Or, if the plaintiff afterwards be nonsuited. 1 Rol. 362. 1. 35. 

Otherwise, if the writ abates by the death of him who is found 
bastard. 1 Rol. 362.1. 38. ' 

So, if a stranger be found a bastard by the country, it is not peremp¬ 
tory. 1 Rol. 362.1.13. 

Bastardy may be tried by the country, after the death of the bastard. 

So, after the death of the father and mother, though they cohabited 
as husband and wife in their life-time; for the rule, that none shall be 
bastardised after his death, extends only to the case of bastard eigne et 
mtdier puisne. R. 1 Sal. 120. 3 Lev. 410. 

(E) mtzn a Dasitacti 0f)aU talie an zmt 2 , anti toten 

not. 

A bastard is nuUiusJilius. Co. L. 123. a. [q) 

And therefore, if land be limited to the use of a man for life, and 
aifterwards to the eldest son (r) of B. A bastard of B., though he be 
the eldest son, shall not take the remainder. Vide Co. L. 3. b. 

So, if it be limited to the eldest issue of B. upon the body of C. 
begotten. Co. L. 3. b. 2 Rol. 44.1.5. 

Or, to the eldest issue male of B. upon the body of C., be it legiti¬ 
mate or illegitimate. Co. L. 3. b. 

Or, to the eldest issue male of B. upon the body of C., legitimate or 
illegitimate, so that it be reputed the eldest issue of B. upon the body of 
C.,for he cannot have a name by reputation at his birth; and if lie does 
not take it at his birth, lie never shall take it; and tlierefore, a bastard 
cannot take a remainder, limited before his birth. Co. L. 3. b. Cro. 
El. 510. cont. in the same case, 2 Rol. 43. 1. 45. Mo. 430. (s) 

Though B. and C. intermarry after the bastard born, whereby he is 
a mtdier by the civil law. Co. L. 3. b. 

So, if there be a grant to A. the son of B., and A. is a bastard, it will 
be void. 2 Rol. 43.1. 40. 

So a bastard shall never take by descent. Vide Descent, (C 12.) 

So, if a man covenant to stand sciiicd to the use of his bastard son, 
it will be void, without an express consideration; for the bastard is 
not his son, but a stranger. R. Dy. 374. b. Co. L. 123. a. 2 Rol. 785. 
1. 25. 

Though it says, in consideration of love to B. bis reputed son. 
R. 2 Rol. 785. 1. so. 

So, if the lather had conveyed lands in chivalry to his bastard, it 
was not void for the third part, within the statute 32 H. 8. 1. for a 


( 9 ) But this rule holds only with respect to inheritance. In all other respects the 
relation of narent and child subsists between him and his parents; therefore bastards 
are within the marriage act, as well because the policy of the act requires that they 
should be, as upon this account. 1 T. II. 96. Dough 548. 

(r) The word children, legally construed, is confined to legitimate children. 
7 Vcs. 458. 

(i) Viilc Co. Litt. b. n. 


basUird 


tVhen the possession of the bastard eigne binds the mulier. 263 

bastard is not the son or child of any one. R. Dy. 296. b. 313. b. 
3*5. a. Co. L. 123. b. Y8. a. {t) 

But when («) a bastard has obtained a name by reputation, he may 
take, by purchase, an estate granted to him by his name of reputation. 
Coi L. 3. b. {x) 

And therefore, if an estate be granted, or a remainder limited to the 
son or issue of A., the bastard shall take, when he is reputed by such 
name. Co. L. 3. b. 2llol. 4*. 1. 5. 10. Adm. 1 Sid. 19*. 

So, if the mother devise goods to all her children, a bastard child 
shall take. Mo. 10. 

So, if the lather do so; for he may take by devise, though not by 
grant. Q. Mo. 10. 

A bastard may purchase to him and his heirs generally, though he 
can have no heir, but the issue of his body. Co. L. 3 b. 

(F) (KUljen tlje potf^ejS^ion of tbe eigne 

tijc mulier. 

So, if a bastard eif;ne, who is a midier by the spiritual law, enters after 
the death of his father, and continues in possession for his whole life, 
without interruption, and dies seized, and his son enters; by such de¬ 
scent the mulier 'puisne shall bo bound for ever. Co. L. 2**. 

So, if the mulier enter upon the bastard, who afterwards recovers 
against the mulier in an assise, and dies seized ; for by the recovery the 
intermption was voided. Co. L. 2*5. b. 

So, if the bastaril die seized, and the mulier 2 »iisue enter before the 
heir of the bastard; for the descent binds him, not the entry of the heir. 
Co. L. 2**. a. 

If the bastard die seized, and his wife is afterwards cndowoil. Co. 
L. 2**. a. 

So, if the bastard eigne enter into religion. Co. L. 2**. a. 

Though the descent was of services, reversion, he. Co. L. 2*1*. a. 
Though the midier was a. feme cm'crt. Co. L. 2**. a. 

Though the mulier puisne was an infant at the tinie of the descent. 
Co. L. 2**. a. Dub. PI. Com. 372. a. 

Or die, his wife prwement enseint, and then the bastard dic.s seized. 
Co. L. 2**. a. 

So, if the bastard eigne and midier jmisne enter as parceners, and tlic 
bastard sister tlies seized. Co. L. 2**. a. 

But if a bastard, who is not a midier by the spiritual law, enter, 
his-dying seized, and a descent, do not bind \\ic midier puisne. Co. L. 
2**. b. 


(<) wlicthcr under a proviiiion, if the party should have »u illegitimate sou 

generally for such son, one in existence at the time may take. 9 Vcs. ,".57. 

(kj 1 . But not before, l V. &. B. 4.52. — 2. Which is the reason why a natural son 
cannot take hy a prospective bequest made before its birth. 17 Vcs. 531. 18 Vcs. ‘JSS. 
— . 1 . And under a bequest to “ such child or children, if more than one, as A. may 
happen to be pregnant with by me,” a natural child, of which, she was then pregnant, 

cannot take. i v Ves. .528__ Though a bequest to tlie natural child of wliich a 

woman w.-is enseint, without reference to any person as the father, would probably be 
good, having no uucGrtainty. Ibid. 

(j.-) J Vcs.& Beu. 406. 

S * So, 



964 


BASTARD. 


So, if the king seizes for a contempt of the father, or upon an office 
which finds the mulier heir. Co. L. 245. b. 

So, if the midier puisne enter upon the bastard, though he afterwards 
re-enter by disseizin, and die seized. Co. L. 245. a. 

So, if tlie guardian of the mulier^ or any by his command enter. 
Co. L. 245. a. 

So, if the bastard die, his wife privement enseint, and the mulier 
puisne enter before the birth of the child. Co. L. 244. a. 

So, if the bastard die without issue, and the lord by escheat enters; 
for tlierc must be a descent. Co. L. 244. a. 

So an entry by the bastard eigncy a dying seized, and a descent of 
.an estate tail, do not bind the mulier puisne, Co. L. 243. b. 

(G) a taatacn isljaH hz maintaineti. 

(G 1.) By the parish. 

By the st. 18 El. 3. (y) two justices of the peace (one quorum) next 
to the parish church where a bastard is born, shall take order for the 
punishment of the motlicr (who, by tlie st. 7 Jac. 4. if the bastard may 
be chargeable, &c. shall be sent for a yejir to the house of correc¬ 
tion (z), and for the second offence, till she finds sureties for her good 
behaviour) and of the reputed father (a), and for relief of the parish 
in part, or in all, and keeping of the bastard, by charging the mother 
or reputed father witli a weekly payment, &c. 

Before this statute (and since (6), where there is no order (c) of jus- 


(y) By 49 G. a. c. C8. s. i. reputed father to bastards liable to all reasonable ex- 
penccs incident to the birth of such child, and fur reasonable costs of apprehending 
and securing said father, and for costs of order of filiation, not exceeding 10 /.— 
•Sect. 2. ascertains duty of justice of peace in respect to apprehending, &c. persons 
sworn against by women likely to be delivered of bastards.—Sect. 5. enforces the main¬ 
tenance of bastards by reputed parents. — Sect. 4. ascertains cxpenccs and costs. — 
Sect. 5. gives appeal to quarter sessions. — Sect. 6 . repeals so much of 6 G. 2 . c. 31. 
as authorizes the justice before whom the reputed father of a bastard child shall be 
brought, in cases where the woman has not been delivered, to commit him to the 
common gaol, or house of correction, unless he shall ^ve security to indemnify the 
parish or place, or shall enter into a recognizance to appear at the next quarter or 
general sessions. — By s. 7. no appeal relating to bastardy without notice and re¬ 
cognizance. 

(z) But both justices must be present at the some time and place, when a woman is 
examined and committed for not filiating a child. 2 Bl. Kep. 1017. 

(a) 1. Semble, that the security to be taken by overseers in case of bastardy,if substan¬ 
tially such as the spirit of G G. 2. c. .'ll. s. I. vide infra (G 2.) requires, is sufficient. 
2 Smith, 246. 6 East, no.— 2. Overseers, however, should proceed to take an in- 
demm'ty, in cases of bastardy, from the putative father, under 6 Geo. 2. c. 1.7. s. 1. and 
cannot commute the same for a specific sum. 2 Smith, 246. 6 East, 110. —3. So, 
where a bond is c.\tortcd under this stat. it must, perhaps, pursue the form prescribed 
therein ; secus, where it is given as a voluntary bond, l M. & S. 310. — 4. A bond 
to provide for a child until it should be deemed capable of providing for itsellj is su& 
ficiently certain, l M. & S. .510.— 5. The 54 G. s. c. 170. s. 8. vests thelq'al interest 
in bastardy bonds in the overseers of the poor for the time being. — 6. The court 
will stsiy proceedings in an action on a bastardy bond, on payment of the penalty and 
costs. 4 Taunt. 439. 

(b) By stat. 13 Geo. 3. c. 82. bastard born in lying-in hospital shall be maintained 
by the mother’s parish, which shall pay for removing mother and child thither, if within 
20 miles. 

(c) Parish officers arc bound to provide for an illegitimate child without an order of 
justices. 1 II. B. 'jss. 

J3 lice^) 
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tices) tlie parish in which the bastard was bom (d) without fraud (e) 
must maintain it till it gains a subsequent settlement. Per Jones, 
2 Bui. 349. Per two J. of assise, 2 Bui. 350. Acc. Mod. Ca. 213. 

Bu^ if the inhabitants of B. remove a woman with child to the con¬ 
fabs of T.where she has a bastard, T. shall'not maintain it, but B.; for 
it was a fraud in the iidiabitants of B. Per Jones, 2 Bui. 349, 

If a woman with child be sent by the parish of B. to an house of 
correction in T. and she is there delivered of a bastard, T. shall not 
maintain it, but B. 

So, if she be sent by order of two justices to T. as her last settlement, 
where she has a bastard, but the order, upon appeal to the quarter see* 
sions, is reversed. E. 1 Sal. 121. 532. 

(G 2.) By order of justices of peace. 

By the st. 18 El. 3. an order for maintenance of a bastard {/), 
must be by two justices next to the parish church where it is born, 
{ipionm uniis)i &c. 

By the st. 3 Car. 4. justices of peace, in die sessions, may do all that 
two justices could do by the st. 18 El. 3. 

And therefore now, the quarter sessions may make an original order, 
as well as upon an appeal from an order of two justices; and in both 
cases the order of sessions is final. II. Cro. Car. 341. 350. 2 Bui. 355. 
Pridgeon. 2 Bui. 343. Cro. Car. 470. .Ton. .330. (g) 

And it cannot be varied by the justices of assise, or other two justices 
of the peace, nor by B. R., unless where the order is not conformable to 
(he statute. U. Cro. Car. 471. Per Jones, 2 Bui. 355. 1 Vent. 310. 

By the st. 6 Geo. 2. 31. if a single woman be delivered, or declare 
herself with child of a bastard, likely to be chargeable to a parish, or 
any extra-parochial place; and on oath, in writing, before one or 
more justices of the county, or coqioration, charge any one of getting 
her with child, the justices, on application of jmy overseer (//), may 
grant a waiTant .against the person charged, and shall commit him to 
gaol, or the house of cori’ection, unless he give security to indemnify 
the parish, or a recognizance to abide the order of die next quarter, or 
general sessions. 


(d) ]. Ilic bastard of a certificate person is settled where bom. Str. 1168. Bur. 
Set. Ca. 25. 187. 264.—-’2. The mother of a bastard may retain it with her till the 
sure of seven years, though settled in a diflerent parish. Scss. Ca. vol. 289. — 3, But 
the parish in which it is settled must maintain it notwithstanding. Caldecot, 6. 
Doug. 7. 

((.') If a woman with child of a bastard be removed, and privately return, the settle¬ 
ment of the bastard is where she was sent. Str. 476. 

(/) 1. The words in the 18 Eliz. c.3. of “ born out of lawful matrimony,” ^ply 
to the illegitimate child of a married as well as of a single woman. 8 East, 193. 4 M. 
& S' 55.9. — 2. But no order of filiation or for payment of the expenecs can be made, 
unless the child be born alive. 14 East, 277. 

(g) 1. B. R. H. 79.301. Dougl. 652.— 2 . But if there be an order of two justices 
already, the sessions have no jurisdiction, except upon appeal. Str. 303. 

(Jt) Where parishes arc united under 22 Geo. 3. c. 83. the guardian thereby ap¬ 
pointed is substituted in the overseer’s place, and one who is de facto such, being so 
received and acknowledged by the parish, though not legally appointed, is competent 
to apply, in that character, to a magistrate to take the examination of a single woman 
pregnant wilii child, in order to filiate the bastard. 13 East, 55. 


Provkietl 
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Provided, if the woman die (i), marry, miscarry, or be not with 
child, or no order be made within six months after the delivery, &c. 
he shall be discharged, &c. 

But the quarter sessions may vacate an order of two justices upon 
an appeal, and afterwards make a new order, though not without 
vacating Ae former order of two justices. Per Kel. 1 Mod. 20. 
Sal. 475. 

So, after vacating the former order of two justices, or upon an origi¬ 
nal application to the quarter sessions, the court may refer the exami¬ 
nation of the matter to two justices, and after their report, make an 
order. R. 2 Bui. 343. Per Twisd. 1 Mod. 20. Com. 1 Vent. 48. 

So a person, charged by order of two justices, can never after¬ 
wards be charged, if that order be discharged by the quarter sessions. 
1 Vent. 48. 

The appeal must be at the next general session; for if the order says, 
at the next general quarter session, it is bad; for perhaps the next 
quarter session is not the next general session. 1 Sid. 3G3. R. Sal. 
480. 482. 

So, at the next general sessions for the same division. Per three J. 
Kel. cont. 1 Sid. 149. 

At the next sessions after notice of the order. 1 Sid. 326. 

(G 3.) What shall be a good order. 

An order (^) for maintenance of a bastard, must be made by two 
justices, {quorum {1) unus.) 1 Sid. 222. R. Sal. 477. 

It must shew (»j), that the child is a bastard and likely to be a 
charge to the parish. R. 1 Vent. 37. Cont. Sal. 475. 

At 


(l.) An order in bastardy may be made, notwithstanding the mother’s dcatli. 
5T. R. 375.-3. If the mother die previous to an order of filiation being made, and 
without having been examined under Geo. 2. c.51. one may be afterwards made upon 
the reputed father by means of other evidence; as by the confession of the reputed 
father. 13 East, 57.-3. The bastard likewise may, if competent in other respects, 
be examined upon oath. 13 East, 57. 

(£) Every intendment will be made to support an order of justices, so that unless 
it appears,or is shewn to be dcrectivc,thc facts essential to its validity wiil^bc presumed. 
Hence, if a court of general quarter sessions, next after an order of bastanly, quash the 
order, it will be intended that no court of general sessions intervened. 5 T. H. i9b. 

(/) There must he f m>h«, even by justices in a borough. Str. !)74. 

(m) I. Ill an orilcr in bastardy it must appear where the child was born; because, 
1st. The jurisdiction is given to the two justices living next to the pt-irish church where 
born; 2d. To that parish only is the child chargeable; but, if the fact appeal' in any 
part of the order, it is sufficient. 6 T. R. 148.—2. And the order must express that the 
bastard was born in the parish to which the relief is {pven. Str. 437.—3. And it is not 
sufficient, that it is alleged, in the complaint, where the child was born; there must be 
an adjudication of it by the justices, or appear by their words. 2 Ld; Rayui. 136.J. — 
4. If, however, the order says, the woman was delivered of a child baptized in the 
parish of A., it shall be understood to be born there. Sir. 1166. — 5. It must express 
the name and the sex. Str. 503. — 6. But an order in bastardy, not staling it to have 
been made on complaint of the churchwardens, &c. is good. 6 T. R. 14s.—. 7 . But 
held a fatal exception to an order, that the complaint did not appear to have been 
made by the parish where the child was born, but the contrary i-atiier appeared, for it 
was stated, that she was a casual poor. I3 East, 57. — 8. So it need not state that 
the defendant was suuiuioifcd, since that will be intended. 3 East, 58. — 9 . An order 

described 
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, At least by words tantamount^ which arc sufficient: as, if it says, to 
pay so much expended by the parish. 1 Vent. 37. 

If a woman have an husband beyond sea, it ought to shew, that the 
husband was absent for the whole time. R. 1 Sal. 122. 

It must make an adjudication(o) that such a one is the putative father. 
Semb. 1 Sid. 363. 

And both the justices must make the examination and adjudication. 
R.’l Sal. 122. 478. {p) 

It must give relief weekly, as the statute speaks; for so much per 
iflionth, is bad. 1 Sid. 222. 

It must give a reasonable relief; and therefore 2d. per week, unless 
it be in part only, is bad. 1 Sid. 363. {q) 

The relief ought to continue only while the bastard continues charge¬ 
able : and thercrore, till the bastard be fourteen, is bad; for the father 
may maintain it. 1 Sid. 222. Per Twisd. 1 Mod. 20. R. 1 Vent. 48. 
R. 1 Sal. 121. 478. 480. Q. 1 Vent. 336. 

Or, till the bastard, by his labour, maintains himself. 1 Vent. 210. 

So, if an order be, to pay a sum in gross. 1 Vent. 336. unless it be for 
charges expended. 1 Sid. 326. Sal. 124. (r) 

Or, for the maintenance of two bastards; for one of them may die. 
P. 3 W. & M. 

Or, to pay the charge of the midwife; unless it be satisfied by the 
parish. 1 Vent. 210. (ij 


described to have been made (as Well) “ upon the oath of the wife as othenvise,” i# 
good, 8 East, 193. 

(») Order states that the child is “ likely to become” chargeable to the township; 
awards, that the putative father pay a certain gross sum towards the lying-in expences 
and maintenance of the child up to the time of making the order. Objected, l. The 
language of the 18 Eliz. c. 3. s. 2 . only concerns bastards who are “ actually” charge¬ 
able, for the language of the preamble is, “ the said bastards being now left to be 
kept at the charges of the parish where they are born, &c.” therefore the order should 
have stated that the child was “ actuidly” chargeable. S. It was not allied that the 
gross sum awarded had been expended, or was a necessary sum. 3. Tiic order is 
made on the complaint of the overseers of the township, but it docs not appear that 
this is a township which maintains its own poor; and if it be not, the order cannot be 
made. But held, 1 . That the case in 8 East, 193. was an answer to the first objccrion. 

2 . That supposing the second to be valid, it would only operate against the order pro 
lanto, leaving that part which directed future weekly payments unimpcachcd. 3. That 
the requisite fact appeared by necessary inference; for unless the township maintained 
its own poor, there could'fce no overseers. 4 M. & S. 559. ' 

(o) 1 . An order of bastardy, stating, whereas it hath .appeared to us, &c. without 
an express adjudication that the person charged is the putative father, is void. 
Dougl,662.— 2 . And if the order states, that the husband had been absent six years, 
and during his absence, A. had carnal knowledge of the wife, and therefore they ail- 
juda: him the putative father; it is bad, for that is not a sufficient reason. Str. 8 u. — 

3. Two justices cannot acquit a man charged with being the father of a kastard, 
though the sessions may. Str. 1050, B. R. H. 301.— 4. If defendant is discharged on 
appe^, he cannot be charged by a new order. Str. 716. Ld. Raym. 1423. 

(p) 2Blk. 1017. 

( 9 ) An order to pay so much a week till the child is nine years old, if he so long 
live, is good. Str. 788. 

(r) An order awarding a gross sum to be paid for the midwife and other charges, 
and for the past maintenance, &c. is good. (> T. 11.148. 

(<} In an order of fiiiution, the justices can direct the defendant to pay the costs 
of obtaining it. 9 East, 25. 

Or, 
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Or, to give such security as the churchwardens shall think fit. 

1 Sid. 222. 

It must direct the security in the disjunctive, viz. to perform their 
order (t), or appear at the next sessions, and obey the order there. 

2 Bui. 343. 

And if the putative father refuse such security, one of the two justices, 
or the sessions, upon an original order made there, though not upon an 
appeal, may commit him. 2 Bui. 341. 343. 1 Sal. 122. 

The putative father ought to be summoned Ijefore the order made. 
2 Mod. Ca. 4. (u) 

But an order may be, to pay so much weekly to the overseers. R. 
Sal. 122. 

To pay a sum in gross for the charges of the midwife, or mainten- 
.nnee, before expended by the parish. 1 Sid. 326. Sal. 124. R. 
2 Mod. Ca. 4. 

The sessions, upon an appeal, may repeal or confirm the order of 
two justices. 

Or, if it be not conformable to the authority given to the justices of 
peace by the statute, it may be quashed, being removed into B. R. by 
certiorari, {x) 

So it m.ay be quashed for part, and affirmed for the residue. R. Cro. 
Car. 471. R. 1 Sid. 150. (?/) 

But it shall not be quashed till security given by thcpjirty, to appear 
at the next sessions of the peace, where the court may make another 
order iipoi; him. R. Sal. 477,478. (s) 

A person suspected ns tlie father of a bastard, may be bound to good 
behaviour after, or before the birth, and before an order against him. 
Dalt. 39. 

By the st. 7 Jac. 4. the justices of peace mjiy commit the mother of 
a bastard, which may be chargeable to the parish, to the house of cor¬ 
rection for a year; and if she ofiend again, ffien till she find sureties for 
her good behaviour. 

But she shall not be committed for life, or if the bastard is not a 


(/) 1. A party is not coui[)cllable to find sureties for performance of an order in 
bastardy made upon him. 6 T. K. 148. — 3. Nor under a recognizance, taken pur¬ 
suant to stat. 6 Geo. 2. c. 31. from the putative father of a bustard child, conditioned 
to appear at the next sessions and perform such order as siiould be made in pursu¬ 
ance of St. 18 Eli*, c. 3. can the sessions obfige him to find sureties for perform¬ 
ance of their order. G T. II. 147. 

(«) And if being summoned he does not attend, the justice need not hear any evi¬ 
dence for him, and B.R. never allows exceptions to such order, unless the party attends 
in person. B. R. H. 112. 

(jr) Sessions’ order to maintain a bastard, not setting forth that it was born in 
the county, shall be quashed ; but the court will bind over defendant to appear at 
sessions. B. R. H. 364. 

(y) A magistrate’s order, nothing ia «a/«rd rci opposing, Is divisible,* so that it may 
be quashed ns to part, and stand as to the remainder. Thus, if an order of filiation in 
bastardy, award a gross sum towards cxpences already ineurred, and a weekly payment 
towards future charges, and tlie manner of the former award be formal, the latter is 
not thereby vitiated. 4 M. & S. SS9. 

(a) I. Iberefore defendant must appear in court, when an order of bastardy is 
quashed. 1 Bl. Rep. l!)8.— 2. If an order to pay so much per week, by the qmwter 
sessions, is removed into B. R., and confirmed, and dcfemlant docs not pay, it is a 
contempt, and the court will grant attachment, B, R. II. leo. ’ 

cliarge 
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charge to the parish, nor for the second offence, bcfctfc conviction for 
the first. R. Cro, Car. 471. 2 Bui. 349. 

By the st. 14 Car. 2. 12. $. 19. if the mother, or putative father 
leave the bastard upon the parish, the churchwardens and overseers 
may seize his or her goods, ond rents of lands, by order of two justices 
confirmed at the sessions, and may sell such goods for relief of the 
parish, (a) 
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(A) p. 269. 

(A 1.) Trial by it; when allowed, p. 269. 
(A 2.) In a writ of right, p. 269. 

(A 3.) Trial by the grand assise, p. 270. 

(B) Duel. p. 270. 


(A) xmiz. 

(A 1.) Trial by it; when allowed. 

Trial by battle was allowed by many of the northern nations. Dug. 
Or. Jud. 65. 

And now, in an appeal of death, the defendant may join issue by 
combat. Vide Cro. El. 69. Vide Appeal, (G 8.) 

And though one of them pleads to the country, the other defendant 
may join issue by battle. R. Dy. 120. a. 

So, upon an accusation in the court of chivalry, the defendant may 
join issue by battle. Dug. Or. Jud. 76. 2 Rush. 113, 114, &c. 

After issue joined by battle, if combat becomes impossible by the act of 
God, or default of the appellant, tlic appellee shall be acquit^. 3 lost. 
159. 

As, if the appellant become blind; for then he shall be discharged 
from the battle. 3 Inst. 158,159. 

But it is not a cause for refusal of trial by battle after issue jomed, 
and the champions allowed, and surety given for appearance at a day to 
which the court is adjourned, that upon examination it appears, the 
champions are hired. R. per J, 2 Rush. 790. 

(A 2.) In a writ of right. 

In a writ of right, if the tenmit wage battle upon the mere righl^ it 
must not be done by the demandant, or tenant, in proper person; for 
then judgment should not be given if one be killed, for the writ abates; 
but it must be by their champions. Dy. 301. b. Vide in Droit, (C 5.) 


(a) l. The mother, not the father, is entitled to the custody of the child. 5 T. 
R. 27S. 5 East, 224. 1 N. R. 148. 4 Taunt. 498.-2. But qaery, if the fether is 
fairly in possesaon, whether the court will enforce the mother’s claim ? s East, 
supra. 

And 
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And the champion must be a free man. 

If the champion, after battle waged, be disabled by blindness^ &c. he 
shall be discharged. 3 Inst. 158. 

(A 3.) Trial by the grand assise. 

If the mise be joined in a writ of right, to be tried *by the grand as¬ 
sise, the demandant must sue out a writ to summon four knights to elect 
the grand assise. Vide Droit, (C 5.) 

The four knights appearing, gladiis cincti, must return in a panncl, 
the names of 20 others, with themselves; and thereupon a venire facias 
shall be awarded against the parties. 1 Leo. 303. 

The demandant and tenant shall be present with the four knights, 
when they make their return, to make their challenges, if necessary; 
for after their return, no challenge lies to the polls. 1 Leo. 303. 

At the day of return, the four knights, and twelve others of the pannel 
shall be sworn, to try the issue. 1 Leo. 303. The four knights are 
sworn, to say, which has the better right; and afterwards the other 
jurors are sworn generally, as in other actions. 3 Leo. 162. 

After issue joined, the champions find mmnpernors for their appear¬ 
ance at the day fixed. Dy. 301. b. 

And then they must appear with bare heads, bare legs, and bare arms 
from the elbow, introduced by two knights. Dy. 301. b. 

At the place fixed for their appearance, the court sits upon a bench, 
with a bar for the serjeants. Dy. 301. b. 

If the demandant does not appear, there shall be final judgment 
against him. Dy. 301. b. Vide Droit, (C 6.) 

(B) Ouel. 

But a duel, widiout auUiority of law, is punishable os homicide, if 
deatli ensues. 

So, if death do not ensue, the engagement was punished by censure 
in the star-chamber, and the party shall be fined and imprisoned, and 
bound to his good behaviour. 3 Inst. 157, 8. 

So the challenge was punishable in the star-chamber. 3 Inst. 158. 

And it will be a breach of the peace, if it be made by word, mes¬ 
sage, or writing. 3 Inst. 158. 

So if a sheriff, justice of peace, constable, or other peace officer, see 
a duel, or affray, he ought to endeavour to part, and apprehend the 
parties, otherwise he shall be fined and imprisoned. 3 Inst. 158. 

So if he prays assistance of any who are present, and they refuse, 
they shall be fined and imprisoned. 3 Inst. 158. 

So every by-stander, though he be not an officer, may endeavour 
to part them, and shall have a remedy, by action, if he to struck, or 
hurt in his endeavour. 3 Inst. 158. 

If any be killed, or thrown down Sis dead in such affray, every by¬ 
stander ought to endeavour the apprehending of the offender, otherwise 
he shall be fined and imprisoned. 3 Inst. 158. 
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BATTERY. 

(A) 'Battery; tufiatjjfiaU be. p. 271. 

(B) 0ljaU be a magbem.p. 275. 

(C) (EObat onlg an a^jeault p. 275. 

(D) j0r, a threat, etc. p. 276. 

(E) Bemebp. p. 277. 

(E 1.) By action, p. 277* 

(E 2.) By indictment, p. 277* 

(E 3.) \^en the damages shall be increased for a 
mayhem, p. 277 * 

(E 4.) By appeal, p. 278. 

(A) Batterg; tabat leiban be. 

A battery may be upon tlic person of a man, by striking (a) him 
with an hand, or some instrument. 

A fortiori, if he wounds him. 

So if a man thrust, or push another in anger. Per Holt, Mod. 
Ca. 14-9. 

Or hold him by his arm. 

Or spit in his face. R. Mod. Ca. 172. 

So if he strike a horse upon wliich the party rode, whereby {b) he 
is thrown. 1 Mod. 24*. R. Jon. 44<4. 

If in a struggle for the way, or other contest, he touch him. Mod. 
Ca. 149. 

If a man strike a feme covert, the husband and wife may ma intain 
trespass for this battery. 

So the husband alone, for a battery, per quod consortium uxoris 
amisit. 2 Rol. 556. 1. 40. 

Or for a menace and battery of the wife, per quod negotia sua infecta 
remanebant. R. 2 Rol. 556. 1. 45.. 

But it is not a battery, if a man deliver a subpoena to anotlier. R. 
2 Rol. 546. 1. 11. 

If he comes in aid of an officer, who has a warrant against A., and 
lays his hand upon A. and says to the officer. This is the man. R. 2 
Rol. 546. 1. 7. 


(a) Be it ever so slight. Ld. Rd. 955. 5 Mod. 172. 

(i!i) 1. So if a man whips the horse upon which another is riding, and makes it 
run away, the person who whips it is guilty of a battery, upon any person ^inst 
whom tne horse may run. Ld. Rd. 38. — 2. So if A. takes the hand of B. and 
strikes C. therewith, against B.’s will, A. is guilty of the battery, B. not. Ld. Rd. 38. 

So 
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So a battery is excused by inevitable necessity (d); as, (e) if a sol¬ 
dier, in muster, discharge his gun, and another go cross, whereby he 
inevitably, and against his will, hurts him. 2 Rol. 548. G. Hob. 
134. Mo. 864. 

Otherwise, if it does not appear to be inevitable, and without any 
neglect in the party. R. 2 Rol. 548. G. Hob. 134. R. Mo. 864. 
So a battery may be justified, in his own defence. 

Or for defence of his wife (J"), servant (g), or master, (/i) 2 Rol. 
S46. D. 


(<f) 1. It may be laid down as a general proposition, that where one man has been 
tlie occasion ot damage to another, in order to constitute such damage an injury, 
it is essential that some degree of blame be imputable to the party producing it, and 
that no one can in any shape be made amenable for consequences which his prudence 
could not avert. — 2. Hence the terms inevitable necessity, unaiMukMe accident, and 
their equivalents, to be met with in the books. —?. Nor is this rule open to any abuse; 
for so anxious is the law to preserve unimpaired the rights of personal safety and of 
property, that it regards not those acts only which through design invade them to 
be injurious, but likewise all others, that without the concurrence of evil disposition, 
through carelessness and neglect, infringe them; characteriaing a man’s conduct, as 
negligent and careless, if by any extraordinary degree of circumspection, greater 
than is usually practised in the ordinary afhurs of life, he might have guarded 
against the accident. 6 £dw. 4. pi. is. pa. 7. 21 Hen. 7. M. 45. pa. 36. — 4. So 

that where to an acdon of assault and battery, the defendant pleaded, that the plain¬ 
tiff and himself were soldiers at exercise, skirmishing with their muskets, and that 
in so doin^ the defendant casualiter et per infortunium, el contra volufUalem suam, 
in discharmng his piece, wounded the plaintiff; on demurrer the pica was held bad; 
for, said the court, a man shall not be excused a trespass, except it has been com¬ 
mitted, tdfer/jr without his fault. Hob. 134. — 5. So where tne defendant in un¬ 
cocking a gun discharged it, and thereby wounded the plaintiff who stood by looking 
on, it was decided that the latter might miuntain trespass. Str. 596. Vide eliam 
Cro. £liz. 10.—6. This general rule, however, is not without its exceptions, one of 
which is discovered in the case where an officer innocently executes the process of a 
court, having no jurisdiction in the matter. — 7. And with respect to the rule itself: 
one of the expressions alluded to as an equivalent to inevitable necessity and uua* 
voidable accident is inoo/wntary trespass. Poph. 162.— 8. Whereby is not intended, 
that to consdtutc a trespass the defendant must design an injury to the plaintiflj but 
it is to be inteipreted in this limited sense; — the defendant must at the time have a 
command over his will and actions, otherwise he is not a trespasser; and when the 
reverse of this happens, then, and not till then, is he excused rendering to the 
plaintiff a compensation for thc^damage he involuntarily occarioned.—9. A man may 
in the eye of the law be deprived of all controul over his will in three ways; cither 
by the motive of self-preservation, by that of preserving others from destruction, or 
by the visitation of God, namely, in the cases of idiotcy'and madness.— la It is 
difficult upon principle to discover any distinction between the instance last supposed 
and the two former cases.; however, authority has declared, that if a lunatic hurt 
a man, he shall be answerable in trespass. Hob. 134. — ll. Ihorder likewise to 
render a trespass excusable, not alone must the act itself have been inevitable, the 
party must be altogether blameless with regard to the circumstances which led to it ; 
for if thedefendanthasurrongfuily placed himself in a situation vyhereby he becomes 
Che instrument of muchief to another, he cannot excuse himself by saying that the 
accident happened without the possibility of his preventing it at the time.—12. Thus 
if two closes adjoin, and the owner of one is bound to repiurtlic dividing fence; il^ 
in consequence of its decayed state, the cattle of a stranger, feeding witbont right 
in tlic close adjoining, stray into the other, they arc trespassers. 3 Wils. 126. 

(e) Where a mm was riding along the highway, and his horse, on a sudden fright, 
ran away with him, upon whicli ho culled to J. S. to get out of the way, which he 
n^lected to do, in consequence of which the horse ran over him, the court held 
that the rider was not guilty of battety. Ld. Rd. 38. 

(f) 1. 3 Salk. 46. — 2. His child. 9 £dw. 4. Hil. 4. p. 48. 

(g) 19 Hen 6. M. 59. p. 31. Easter, 5. p. 66. Owen 150 ; sed vide 1 Salk. 407. 

(A) 1.21 Hen. 7. M. 50. p. 59. 35 Hen. 6. Hil. 15. n. 51. 14Hcn.6.Trin.72. p.24. 

—3. So the wife, her husband. Ld. Rd, 63,—>3, Ann the child its parent. 5Salk.46. 

Or 
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And that, upon the first assault, before (i). a stroke given. 2 Rol. 

S47. 1. S7. 

If he cannot otherwise escape; for he ought to go os far from him 
os he can. 2 Rol. 547. 1. 35. 

Or for defence of his goods (k) j as, if a man will take my money. 
2 Rol. 549. 1. 7 . 10. 

Or beasts which are distrained damage-feasant. 1 Rol. 549. I. 12. 
Or for defence of his possession (/); as, if another enter his house. 
R. 2 Rol. 548. 1. 25. 43. («0 
Or for correction of his son. 2 Rol. 546. (w) 

(i) 1 . The party need not wait until a blow has been given, for then he might 
come to late, and be disabled warding oiF a second stroke from his own person, or 
eHecUially protecting that of the party assailed. — 2. Care, however, must be taken that 
the battery transgress not the bounds of necessary defence and protection, lor it is 
only permitted as a means to avert an impending evil, which might otherwise over¬ 
whelm the party, and not as a punishment or retaliation for that injurious attempt.— 
5. Therefore where to an action of battery the servant pleaded that the ulaintifT/mahig 
asmulted his master in his presence, he, in defence of his master, struck the plaintifi'; 
the pica was, on demurrer, held bad, for the assault on the master might be over, and 
the servant cannot strike by way of revenge, but only in order to prevent an injury. 
Str. 593. — 4. The degree of force necessary to repel an assault will necessarily depend 
upon and be proportioned to the violence used by the assailant; but with this limita¬ 
tion any degree is justifiable. 33 Hen. 6. Easter lo. p. 18. Ld. Rd. 177. 2 Sulk. 642. 

{k) I. With regard to the defence of personal property, it seems a reasonable doc¬ 
trine to hold, that if tiie plaintilf is in the act oi taking peaceable possession of tlie 
defendant’s goods, tbc latter may nevertheless lay hands upon him without first praying 
him to desist ; otherwise they may be lost past recovery. — 2. The authority, however, 
goes thus far only; if one comes t'brcihly, and takes away my goods, I may oppose him 
without more ado, for there is no time to make a recpicsc. 2 Salk. 641. — 3. And 
again, if a man takes your goods you may immediately retake them. 19 Hen. 6. 
M. 59. p. 31.— 4. It seems to have been admitted in this case, that if one man is 
wrongfully in possession of another’s chattels, the Litter may, after demand made, 
repossess himself by force. Cro. Jac. 236. 

(l) 1. But the following rules must be observed.— 2. If the plaintiff is in the act 
of entering peaceably upon tlic defendant’s land, or having entered, is discovered not 
committing violence, a request to depart is necessary in the first instance. 2 Salk. 
641. — 3. Whereupon, if the plaintiff refuses, the defendant may tlicn, and not till 
then, gently lay his hands upon ttie plaintiff to remove hini from the close; and for this 
purpose may use, if necessary, any degree of violence short of striking the plaintifi*; 
as by thrusting him ofi‘; tor the law, by allowing the preliminary steps mentioned 
before to be taken in order to redress, sanctions all others which in reason may be 
essential to render tlie first attempt effectual. Skin. 228. — 4. If the plaintifi’ resists, 
the defendant may oppose force to force. 8 T. R. 78. — 5. But if the plaintiff is in 
the act of forcibly entering upon the land, or having entered, is discovered subverting 
tlie soil, cutting down a tree, or the like, a previous request is iiuneccs.sary, and the 
defendant may instantlv lay hands upon theplaintiff; for the time employed in request¬ 
ing him to desist would add to the destruction of the property. 8 l.Ii. 78. 

(m) So if the plaintifi’ attempts to divert a stream of water, to the use of which the 
defendant is entitled, he may be prevented. 

(«) 1. Or of his wife, his servant, his scholar, or, being an officer, one under bis 
command. 21 £dw. 4. East 17. p. 6. 1 Vent. 70. 12 Mod. 504. l Camp. 60. — 2, 
In all which bases, except the last, tne chastLseiucnt must not exceed a moderate correc¬ 
tion. Keilw. pi. 120. pa. 136* —3. But in the last case any dcgrceof violence is justifi¬ 
able if the occasion demands it; so that an officer of the army may justify even a mayhem, 
if done by him, for a disobedience of orders. B. N. P. 19.—4. And the sen tence of a 
council of war, dismissing a charge preferred against him by the plaintifi^ will be con¬ 
clusive evidence in his favour. Ibid. 5. And many acts may be done by an officer in 
situations of difficulty and danger, which could not be defended under ordinary circum¬ 
stances. VideCowp. 175. — 6. Yet an inferior military officer may have trespass against 
his superior officer, both being under martial law, who imprisons him for disobeuienco 
to an order made under colour, but not within the scope of military authority, and 
this though the iinprisoiiment be followed by a court-martial. 4 Taunt. 67. 

VoL. II. T So, 





BATTERY. 


So if a msin resist a pavkcr. R. upon the st. 21 Ed. 1. iIc mahif. in 
parcis. 2 Rol. 548. 1. 32. 

Otherwise, if he docs not rcsi^'i. J{. 2 Rol. 548. 1. 30. 

So it is a justification of a battery, if any apprchond a criminal, to 
bring him to justice. 2 Rol. 54(). I. 30. (o) 

Or if a nuni hold another, to restniin him from mischief. R. 2 Rol. 
546. 1. 40. ip) 

But a man cannot Justify a battery, for a disturbance in building a 
booth. 2 Rol. 548. 1. 40. 

Nor a battery with wounding, in defence of his possession. 2 Rol. 
548. 1. 35. 

Nor a battery, by throwing stones mollitet' against a trespasser. R. 
2 Rol. 548. 1. 45. (<?) (DKljat 


(oj 1. By one authority it is nffirmeil, that every man may arrest a night-walker (of 
suspicious appcaraucu and dciucauuiir), because the act is done for the public good. 
4 Hen. 7. M. la. p. is. — a. By another it is declared, that tlic watchman assigned in 
thcvill alone have that authority. 4 Hen.7. llil.e. p. 2,—3. In a third case, the 
defendant pleaded, that he was sheriff ol'London, and about nine at night was in pur¬ 
suit of a prisoner wlio had escaped; that tlie [iluinlifl' hindered and abused him, and 
pushed him against the wall; wherefore finding the plaintiff wandering in the street, 
for this reason and for his misdcnicnnuur towards him, he imprisoned him; to which 
the plaintiff objected, that although the sherill’was alcoiumou law a conservator of the 
peace, and might, notwithstanding he was not a magistrate, imprison for good cause, 
\ct that he could not arrest a uiglu-walker, hut the svatehiuau appointed ought to do 
it: the court held that upon the whole inatlerthe jiislifieation was good. 2 Ilol. Kcp. 
237. — 4. In a recent ease it was adjudged, that wuicimien have aulliority, at conimou 
law, to arrest and iletain in prison for examination persons walking in the streets hy 
night, whom there is reasonable ground to suspect of having coiiiniittcd felony, 
although there is no proof of a felony having been committed. .3 Taunt. 14 ; vide 
etiam 13 lieu. 7. M. 10. p. 10, Ilearuc, 488, 48!). 22Edw. 4. M. 2. j). 22. 2 Edw. 4. 
I5aster20. p. 8. 2 Sid. pl. — .7. Upon one occasion it was decided, that any person 
may arrest and carry before a niugistrutc a common gambler, whom he detects 
cheating with false dice. Cro. Car. 234.— tj. Any one may arrest another upon siis- 
()icion of felony, proviiled a felony has actiiiilly been coinmittecl, tliat the one has 
reasonable ground for suspecting the otiier to be the criminal, and lastly that the party 
)naking the arrest himself entertained the suspicion. .5 Hen. 7. M. 10. p.4 ; 2 lien. 7. 
M. 12. p. 3. 7 Hen. 4. Hil. .3. p. 35. — 7. What shall be accounted a reasonable 
ground for suspicion must necessarily depend upon the circumstances of each iiidividiinl 
case. — 8. A common fume tiiat the person apprehended is guilty, is one ground. 
7 Edw. 4. M. l!>. p. 20. 5 lieu. 7. M. 10 . p. 4. Dyer 236. pi. 2G. — 9. Any private 
individual may arrest a felon. H. P. C. 89.— 10. And it is lawful for every man to 
lay hands upon another to preserve public decorum; as to turn him out of church, 
and [ireveut him disturbing the congregation, or a funeral ceremony. 1 Mod. 168. 
vide ctiaiii 1 Lev. 196. 2 Kch. 12 - 1 . — li. As a secretary of state, a man may arrest 
and commit for high treason, because he is a ccntinel who watches for the pulilic 
good, and is at common law a conservator of the peace. Ld. Rd. 65. Str. 2 .— 
12. And he may commit without dcpu.sition first made upon oath, for he has no 
authority to administer one. Ibid. 5 Mod. 278. Skin. 596. Vide Wils. 275.— 
1.7. It should seem, that any conservator of the peace may apprehend a street walker, 
whether by night or by day, and carry her before a magistrate, qn the ground that she 
has broken it; the word peace importing not merely a state of repose and security as 
opposed to one of violence and warfare, but likewise a state of public order and de¬ 
corum. Vide 12 Mod. 566‘. 3 Taunt. IS. — 14. And the neighbours are bound to 
lend their assistance. 12 Mod. 566. 

(p) 1. And therefore if tlic plainfiff assaults, or is fighting with another, the defen¬ 
dant may lay hands upon and restrain him until his anger is cooled. 2 Rol. Ab. 559. 
(E) pi. 3. — 2. But he cannot strike him, in order to protect the party assailed, as he 
may do in self-defence. 

(q) In trespass for throwing water upon the plaintiff, and into her apartment, the 
defendant pleaded, that the plaintiff had begun wrongfully to block up the defendant’s 

window 



What mily an assault. 


t>75 


(B) wtiit 0tan be a ma^&em. 

But, if a man wound another, yw quod rcddilur imitilis adpu" 7 ian~ 
dum, it shall be a mayhem. Co. L. 120*. b. 288. a. 

As if he cut ofl* his baud, or leg. H. P. C. 133. Co. Ent. 52. c. 
Co: L. 288. a. 

Or if he break his leg. 2 Inst. 313. Hard. 408. 

If he cut the veins and sinews, whereby the party loses the use of 
his fingers. 1 Leo. 318. Co. Ent. 52. a. 

Or cut off his thumb, or any of his fingers. 1 Leo. 130. Co. L. 
288. a. 

Or strike off his arm. Co. L. 288. a. 

Or if he does any thing, whereby he loses the use ^of any such memo 
ber. Co. L. 288. a. 

So if virilia alteritis ahscindity ant caslravif. 3 Inst. 63. 118. 

So if he beat out his teeth. H. P. C. 133. Dub. 2 R. 3. 13, b. 
Co. L. 288. a. 

If he cut liini across the nose, whereby he loses his smelling. 
Dub. 2 U. 3. 13. b. 

So if he put out his eye. Co. L. 288. a. 

If he break his skull. Co. L. 288. a. 

Jiut cutting off an oar is no mayhem. II. 133. 

Mayhem is justified in defence of his life. 2 Rol. 547. 1. 40. 

Or member. Co. Ent. 52. 

(C) onlg an aieijeiault. 

If a man strike at (r) another, and do not touch him, it is no bat¬ 
tery, but it will be an assault. 2 Rol. 545. 1. 45. 

So if he lift up his weapon to strike,, but docs not. R. 1 Vent. 256. 
U. 1 Sal. 79. 


window in a house contiguous to the plaintiff’s room; that he prayed her to desist, 
und upon her refusal threw n little water into the room to hinder, &c.; wliich plea 
Wtis held bad. 4 Taunt. 821. 

(r) 1. As with one’s hand, or a cane; by setting on a dog, and so forth. — 2, It 
is said, that in order to constitute an assault, a design or intention to injure must 
concur with the act. — 3. Bat the rule, perhaps, will be found to be this; if the 
defendant’s demeanour naturally impressed the plaintilT with the iilea that he was 
about to strike him, it is an assault, notwithstanding his real intention was to do him 
no mischief.—4. Which position will not in the least impugn the decision of llcdnian 
V. Edolfe, 1 Mod. 3. usually cited to support the other \fay of thinking, — .5. That 
case was thus; the defendant laid his hand upon his sword, saying to the plaintiff, 
if it were not assize time, 1 would not take such language from you; it was adjudged 
that the act did not amount to an assault, for in that the intention to injure is an 
essential ingredient, and here it was wanting. — 6. In the case of an assault, the 
damage consists in the inconvenience produced by the fear which the .‘ict impresses 
upon the plaintifl'’s mind. — 7. And as such impression can only arise where the 
attempt to injure is coupled with a present ability, the plaintiff must be placed 
within reach of the offensive means, or he has not been injured. — 8. Thus, if the 
assault consists in lifting up one’s hst, in a threatening manner, the plaintiff must stand 
within reach of a blow; if, in pointing a gnn at the plaintiff, he must stand within 
range; in which latter case, however, me circumstance of the gun being unlootled 
can make no difference, provided the idea of an assault hayardod before, is the true 
gne, and provided .also that the plaintiff* is unawares of the fact. 

T 2 If 
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If he throws stones, water, or other liquor upon him. Reg. 108. b. 

So if he surround his house with intent to beat him. 

If he use menacing words to him in his presence, whereby he dares 
not stay in the town. 2 Rol. S4S. 1. 41. 

As if he threaten that he will cut off his arm, &c. for a threat seems 
to amount to an assault. 2 Rol. 545.1. 20. to 40. 

Or hold him by his arm. 2 Rol. 545.1. 23. 

Or deliver a subpcena to him. 2 Rol. 545. 1.47. 

But it is no assault, if a man speak menacing, or provoking words 
against another, in his absence. 

Or strike at him at such a distance that he cannot touch him, or 
put him in fear. 

Or in order to restrain him from a mischief to himself: as, to hold 
one by his arm, who would stop his water, throw down his booth, &c. 
2 Rol. 547.1.13. 15. 

Or from mischief to another: as him that excites a dog against 
another. 2 Rol. 546. 1. 41. 

A man in a passion, &c. 2 Rol. 546. 1- 27. 

So if he assault another for decency: as, if a churchwarden take 
an hat from a man’s head in a church. R. 1 Scand. 14. 

If the plaintiff declares lor an assault and batter)', he may recover 
for his assault only (s), though the declaration cannot (/) be singly for 
the assault. Kit. 38. a. 

(D) jaDr a ttjeeat, &c. 

So trespass lies, if a man threaten another with his life and members, 
ita quod ad j^ropria venire nan audet. Reg. 104. b. 2 Rol. 545. 
I. 41. 

Or threaten to pull down his house, qiiousque fineni fecerit. Reg. 108. 

Or if he says, that he will cut off his arm, &c. 2 Rol. 545.1. 25. 

That if he call hiin traitor, he will defend himself upon his body, 
and kill rather than he will be killed. 2 Rol. 545.1. 27. 

Or will defend himself durhig the life of one of them. 2 Rol. 545. 
1. .30. 

So if he says, that if he come out of the church, &c. and speak so, 
he will beat him, &c. 2 Rol. 545. 1. 37. 

So if he threaten a battery, unless he cease a suit against him. 
2 Rol. 545. 1. 35. 

So if he attempt per insidias ad interficiendum. vel mayhemandum. 
Reg. 102. a. 

But it is no threat to say, that he will defend himself during the life 
of one of them, according to law. 2 Rol. 547* 1. 20. 

So a threat is not a trespass, if no inconvenience ensues. 


(«) An action lies for un assault alone. 45 Edw. 5. Trin. SBi p. 24. 22 Ass. 60. 
p. 99. 4 Hen. 6. Ilil. 2. p. 10. 5 lien. 4. Hil. 3. p. 9. 1 Vent. 256. 2 Lev. 102. 

{t) However where a plaintiff* declared as well for a battery as for an assault, and 
proved the latter only, the court gave him judgment as to the assault, and amerced 
nim, pro faho clamore, as to the battery. 40 Edw. 5. M. 40. p. 19. 

(E) BemeOp* 
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Itermdij. 

(E) EemeDg. 

(E 1.) By action. 

For a threat, assault, battery, or mayhem, the party shall have a 
remedy by action of trespass, quare minus mposuit iia qvjod, 

Lilt. 1428. 

Quare in ipsum instdtum fecit et ipsum 'oerberamt, Sfc. F. N. B. 86.1. 

And such is the form, though he does not wound him. F. N. B. 86. K. 

Quare in ipsum iiwdtum fecit, verberavit. vulnaavit. et imirrisonavit. 
Sfc. F.N. B. 86. K. 

Qtiarc cepit, immismia’oit. et in prisona quousque fincm. &c. fccissct, 
detinuit. F. N. B. 86. K. 

As to the declaration in trespass, for battery, &c. and the pleas to it, 
Vide in Pleader, (3 M. 3, &c, 11, &c. 15, &c.) 

(E 2.) By indictment. 

So mayhem is the greatest offence under felony. Co. L. 127. a. 

So for a mayhem a man may be indicted, lined, and ransomed. Co. 
L. 127. a. b. 3 Inst. 63. 

Tliough the mayhem be done by himself. Co. L. 127. b. 

Though the person be his villein, who cannot maintain an action for 
it against his lord. Co. L. 127. a. 

So an indictment lies for an («) assault, battery, or imprisonment of 
a subject. 

(E 3.) When the damages shall be increased for a mayhem. 

If the declaration mention a mayhem, tlie court, upon view of the 
mayhem, may {x) increase the damages given by the jury. 1 Rol. 572. 
1. 10. 15. R. 1 Leo. 139. 

Though the particulai* part in which the mayhem was be not speci¬ 
fied. R. Hard. 408. 

So in battery, where the manner of the battery is described, the court, 
upon view, may increase the damages. Per Hale, Hard. 408. 

So the court may increase damages, upon view and examination of 
witnesses, where the declaration is general quod maihemavit, without 
making any description of the mayhem, if the judge of assize certify 
the particulars of the mayhem, or be in court and allirm, that the par¬ 
ticulars now proved were given in evidence at Uie trial. 1 Sid. 108.(y) 

But where the declaration does not mention a mayhem, nor describe 
the manner of the battery, the court cannot increase the damages upon 
view. Hard. 408. 

So if the mayhem was not the act of the defendant directly, but by 
an horse, after me plaintiff was thrown down by the defendant. R. 

1 Sid. 433. 

Or by a gun, which the defendant let ofij and which maimed the 
plaintiff against his will. R. 1 Sid. 108. 

(u) 1. Distinct ^saults may be included in one and the same indictment. 2 Burr. 984. 
Denying Ld. Rd. 1 S 72 . 2 Str. 870. —2. And where an indictment consisted of two 
counts, one for a riot indorsed ^noramus, the other for an assault returned biUa vera, 
it was held good. Cowp. 325. » 

(jr) But it is discretionary. I Wils. 5. 

(jf) On view of the plaintiff, who had almost lost his sight, and on examination of 
n surgeon, damages were increased from ll/. to sot. Barnes, 153. 

T 3 So 
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So if the declaration be general quod maikemavit, without describing 
how, and the judge docs not certify it. 1 Sid. 108. 

(E 4.) By appeal. 

So he may prosecute his appeal of mayhem. Han. Ent. 270. Co. 
Ent. 50. c. 

And the writ of appeal, and indictment shall say, qtiod Jelonice mat- 
kemavit, 3 Inst. 63. 118. 

To an appeal of mayhem, the defendant may plead not guilty. 
Han. 271. 

So if he did it se dejhulcndoy he may plead in bar, son assault demesne. 
Han. 271. 277. Co. Ent. 52. 

And he must plead it; for he cannot give it in evidence upon not 
guilty. 2 Inst. .316. 

So the defendant may plead a release of the mayhem. 

Or, of all actions personal; for the damages only arc recovered in 
such appeal. Lit. s. 502. 

So the defendant may plead 20?. or other sum given in satisfaction. 
Han. 274. 

A recovery in trespass for the same mayhem. Co. Ent. 50. b. 


BEACONS. 

Vide Navigation, (H.) 


BEASTS. 

Vide Chase, (E — F.) — Dismes, (H 5. &c.) 


BEAU-PLEDEU. 

Vide Prerogative, (D 52.) 


BENCH. 

ttinii’a Vide Courts, (B 1. &c.)—P leader, (C 3. 8. &c.— 

3 B 3.) 

Common ®enc|>. Vide Courts, (C 1. &c.)—P leader, (C4. 11. &c. 

— 3B2.) 


BERWICK, 

Vide Scotland, (B.) 


BESAIEL. 

Vide Assize, (D.) 


BIENS. 


BIENS. 


(A) c;BiOoIj 0 anD c|)atteJ0. 

(A 1.) Real. p. 279. 

(A 2.) Personal, p. 279. 

(B) cetjat go to ttje Wv. p. sso. 

(C) {[([lijat go to tlje cjcccutoc ot aOmini^tcator. p. 28i. 

(D) ptopertp of gooO0 j ftoto Pe^teO, p. 282. 

(D 1.) By succession, p. 282. 

(D 2.) By grant, p. 282. 

(D 3.) By sale. p. 284. 

(E) (Ktfien tl)e property i& not PeoteO. p. 288. 

(P') ailpat tf)ing0 ai*e nullius in bonis. 

Fera; natiuai. p. 289. 

(G) €mbiement0* 

CG 1.) What are. p. 290. 

(G 2.) Who shall have them. p. 290. 

(H) p. 292. 

(A) (00000 a no chattels* 

(A 1.) Real. 

Goods and chattels arc real or personal. Co. L. 118. b. 

Chattels real are such as concern a real estate; as a term for years. 
Co. L. llS.b. ' 

The guardianship of a ward. Olf. Ex. 74. 

Whether it belong to one by tenure, or by assignment of him of 
whom the lands arc ln)lden. Off. Ex. 74. 

A villein in gross for a term of years. Off. Ex. 75. 

The interest of a tenant by statute staple, merchant, or elcgit. Co. 
L. 118. b. 

The grant of the next avoidance. Off. Ex, 76. 

The year, day, and waste, where any one is attainted of felony. 
Off. Ex. 76. 

(A 2.) Personal. 

Chattels personal arc cattle, household stuff, &c. Co. E* Hb. b. 
Off. Ex. 79. 81. 

All fowls tame, or reclaimed. Off. Ex. 81. 

So deer, conics, &c. tame. Off. JSx. 81. 

So fish in a trunk, &c. Co. L. 8 . a. Off. Ex. 81. 

So tithes severed from the nine parts. Off Ex. 85. 86. 

So trees sold, or reserved upon a sale, and emblements. Vide post, 

(Gl.2. —H.) 
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But the inheritance, or freeholds of lands or tenements s) is not 
comprehended under goods and chattels. Co. L. 118. b. 

Yet inheritances in the plantations (a) are chattels for payment of 
debts. R. 2 Vent. .S58. Vide in Assets, (C.) 

(B) (EUfiat go to tU lieir. 

Goods and chattels annexed (&) to the freehold go to the heir, and 
not to the executor, or administrator; as, the glass in a window; the 
doors and locks of an house. Off. Ex. 86. 21 H. 7.26. b. 4 Co. 63. b. 

So 


(s) A grant from the king of 1000/. per ann. out of the four and a half per cent. 
Barbadoes duty, with collateral security for payment out of other revenue, is a mere 
personal annuity, having no relation to lands or tenements, nor partaking of the nature 
of a rent, but is descendible to heirs. 2 Yes. 170. 

(a) 1. Personal property, wherever situate, is governed by the laws of that country 
in which the owner is domiciled. 4 T. R. 182. 2 V.& B. 131. — 2. But real property 
is regulated by the law of the country where the land lies. 2 V. & B. 131. —3. And 
with respect to domicile; the mere place of birth or death docs not constitute the 
domicile; the domicile of origin, which arises from birth and coiine.\ions, remains until 
clearly abandoned and another taken. 5 Yes. 7SO. — 4. Which cannot be during 
pupilage. 5 Yes. 787.—5. Por some purposes a man may have two domiciles. 
S Yes. 786. — o'. But in regard to the succession to personal estate, there can be but 
one; nor docs the lex loci rei sitec prevail. 5 Yes. 750.— 7. In the case of cotenipo- 
rary domiciles, the domicile of a nobleman or gentlemab is usually the mansion-hoiisr 
in the country; that of a merchant, his residence in town. 5 V^cs. 789. — 8. / ad in 
the case of lord Somerville, of two acknowledged domiciles, the family seat in SCu.larid 
and a leasehold house in London, u|)on the circumstances, the former, which was the 
original domicile, prevailed. 5 Yes. 750.— 9. Intestate domiciled in England, leaving 
real estates in Scotland, the heir being one of the next of kin entitled to share accord¬ 
ing to the law of England, not subject to the condition of collating the real estate 
according to the law of Scotland. 2 Y. & B. 131.— lo. Intestate domiciled in 
England having real estate in Scotland, the real estate charged with a heritable bond, 
as the primary fund according to the law of Scotland, and not exonerated by the per¬ 
sonal estate according to the law of England. 2 Y. &B. 132. — 11. T. P. a native 
of England domiciled in Guernsey, dies intestate, leaving a widow and infant children 
by her, and also by a former wife. The widow after his death is appointed guardian 
of the children by the royal court of Guernsey, and in conjunction with another 
person, who is a[)pointed guardian of tlic children by the former manaage, sells the 
property of the intestate, and invests the produce in the English funds; after which 
she conics to England with her children, and is domiciled there. On the death of 
^ome of the children under age, a question arises whether their shares of the property 
have become distributable according to the law of England, or of Guernsey; and it 
was held, that the law of England is to govern the succession, tire domicile of tlie 
cbildrcQ being, according to the opinion of foreign jurats, upon a subject on which our 
own laws are silent, to follow the domicile of the surviving mothers, where no frau¬ 
dulent intention can be imputed. But fraud may be presumed, where no reasonable 
cause appears for the removal. S Mcr. 67. 

(b) 1. The general rule is, that a tenant, by annexing any thing to the freehold, 
abandons his property therein. — 2. This rule obtains with most rigour between the 
heir and the personal representative, in favour of the inheritance.—3. Its rigour is 
somewhat moderated where the claimants respectively arc the personal representative 
of tenant fur lile or in tail, and the remainder-man or reversioner.—4. And still 
greater indulgence is shewn in the instance of landlord and tenant, in favour of the 
latter. — 5. Upon this general rule, one exception has been grafted in favour of trade; 
and accordingly when the fixed instrument, engine, or utensil (and the building cover¬ 
ing it, falls within the same principle) is used tor commercial and not merely agricul¬ 
tural purposes, it is to be accounted personalty; may be removed by the tenant either 
during the term, or after its determination; or, if he dies, it will go to bis personal 
representative, and not the heir. 3 East, S8. — 6. A tenant sued by a purchaser in 
ejectment, enters into an agreement that judgment shall be taken by the plaintiffj hut 

execution 
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What go to the executor or administrator. 

So the pales, posts, and rails for an inclosure. 12 H. 7.26. b. 

So furnaces, coppers, &c. fixed to the freehold. R. 21 H. 7. 26. b. 
R. 20 H. 7.13. b. unless they arc severed in the life-time of tlie testator. 
Semb. 1 Sal. 368. Vide in Execution, (C 4.) in Waste, (D2.) 

So wainscot fixed to an house. 4 Co. 64. a. 

So pictures, glasses, &c. fixed instead of wainscot. 2 Vcr. 508. 

So millstones, &c.-fixed to a mill, (c) 

So a term for years to attend the inheritance docs not go to the exe¬ 
cutor, but to the heir. R. 2 Ca. Ch. 156. 160. (d) 

So deer in a park, conies in a warren, and doves in a doveiioiise, go 
with the inheritance to the heir. Co. L. 8. a. 1 Rol. 916.1. SO. 

So, fish in a pond, or piscary. Co. L. 8. a. R. Ow. 20. 1 Rol. 

916. 1. 45. 

So, apples, and other fruits growing at the death of the ancestor. 
Off’. Ex. 84. 

So, roots, &c. within the soil. OIF. Ex. 89. 

So, a coat-armour, pennons, tomb-stone, and monuments in a church, 
in honour of the ancestor. Co. L. 18. b. 

So, charters, deeds, and other evidences of lands, with the chests in 
which they are preservetl. Vide in Charters. 

So, by custom, goods and chattels may go as heir-looms with the 
house to the heir. Co. L. 185. b. 18. b. 

And such heir-looms cannot be devised to defeat the heir. Co. L. 
185. b. 

As, the antient jewels of the crown. Co. L. 18. b. 

The best bed, table, pot, pan, cart, or other dead chattel, moveable. 
Co. L. 18. b. 

An antient horn, where the tenure of the land is by coniagc. 1 Ver. 
273. 

A caroome, or licence by the mayor, to have a cart in London. Semb. 
2 Ver. 83. 

What goods go to tlie wife as paraphernalia, vide in Baron and 
Feme, (F. 3.) 

(C) ([Eljat go to tlie erecutoc or QOminietrator, 

But, generally, all goods and chattels, real (c) and personal ( /), go to 
the executor, or administrator. Co. L. 388. a. Vide ante, (A. 1, 2.) 
—Assets, (C.) 

So, 


execution shall be stayed for a certain time. Held, that he was thereby estopped re¬ 
moving fixtures he had erected during the term. 1 H. B. 2.58. — 7. A tenant entitled 
to remove fixtures, does not abandon his property therein by not removing them 
before the expiration of the term; therefore, though he is not justified entering upon 
the premises after the term has ended, yet is he in removing the fixture.^. 2 East, 88. 

(c) 1 . A cider-mill is personal estate; and goes to the executor. 3 Atk. 14.— 
2. Salt-pans go to the heir. 1 H. Bl. 259. n. 

(dj If a copyhold is burnt down, and money collected for rebuilding it, lodged in 
the hands of guardian of tenant in tail, who dies under age, the money shall go to tlic 
heir, both because of the entail, and because it was copyhold ; but allowance shall be 
made to his person^ representative for the amount of interest of the sum lost, for so 
long as the infant lived. 1 Ves. 460. Vide in Chancery. 

(ej 1. If an executor in trust for an infant changes an estate for years into an estate 
for lives, and the infant dies intestate, the lease shall go to his administrator, not his 

heir. 
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So> statutes, rccugiiixanccs, obligations, and otlior securii’es tor mo¬ 
ney. Vide OIF. Ex. 90. 

So, a captive, or prisoner taken in war. Vide Ofl’. Ex. 79, 80. 

' So iiil cluiltcls of a corporation sole, ns a bisi)op, jiarson, See. go to 
his executor, or administratoi', anti not to his successor. 11. 4 Co. 65. 
a. lRol.515. L. 

Chattels in action, as well as in possession. 4 Co. 65. a. 

Whether such corporation sole be created by charter or prescription. 
4 Co. 65. a. 

So, if the chattel be granted to Inin and his .successors: as, if a term 
for years be granted to a bishop, and hi.s successors; his executor, or 
administrator shall have it. 1 Rol. .515. 1.5. Co. Lit. 9. a. 46. b. 
388. a. 

If an obligation or other specialty be made to him, and his succes¬ 
sors. Dy. 48. a. 

But chattels, given to a corporation aggi'cgate, as to a mayor and 
commonalty, dean and chapter, &c. go in succession. R. 4 Co. 65. a. 
Vide in Franchises, (F 16.) 

iSo, by custom, a corporation sole m.'iy take goods and chattels in 
succession; as, the clmmbcrlain of T.oiulon. R. 4 Co. 6.5. 

So, if the jjrcsident of the college of phy.sicians recover in debt for 
practising without licence, his successor shall have a scirr facias upon 
it. R. 1 Rol. 515. 1. 20. 

So, if a manor, to which an advow.sou is appendant, be held of the 
king, and after avoidance the tenant dies; the king shall jirescnL by his 
prerogative, and not the executor, or admini-strator of the tenant. Co. 
L. 388. a. 

So, if the bishop dies after avoidance. Co. L. 388. a. 


(D) pcopertg Of gooli 0 j fjoPi tjeisteo. 

(D 1.) By succession. 

The property of goods and cluattcls, which go to the executor, or ad¬ 
ministrator, immediately iijion the death of the testator, vests iu them. 
Vide in Administration, (B 10.) 

So, the ju'ojicrty of goods, wliicli go to the wife as her paraphernalia. 
Vide ill Baron and Feme, (Fs.) 

So, the property of goods, which go to the heir. 


(D ^2.) By grant. 


So, if a mail gi’ant (g) all his goods, tlic property vests (/i) in the 
grantee. (/) 

And 


heir. S P. W. 99. — 9. The rents of an estate ilcscendcd, l)clonged to postiminoiis son 
only from his birth. 3 Atk. 203. — .3. If a debt is owing to A., and in satbfaction of it 
his dcMor grants him an annuity on lands Ibr iiis own life, and redeemable; this an¬ 
nuity is part of A.’s j)ersonid estate. I Ves. 402. 

(f) Hangings, tapestry, and iron biicks to chimnics, belong to the executor. Str. 
1141. 

(g) 1. A gift of money, due on a mortgage and a' bond, by the testator some time 
boibre his tlcath to a daughter, nut sustained upon the circumstances; niercl} a 

change 



Property of goods ; hole vested. ‘28o 

And the grant may be made without deed. Perk. Grant, seel. 57. 
If he grant om7iia bona et catalla sua^ all his goods and chattels, real 
and personal, ])ass. 2 Rol. 58.1.17. 

So, if he grant bona sua, without .saying omnia. 2 Rol. 58. L 17. 
And by such grant of all his goods am! chattels, a term for years, 
which he has in right of his wife, passes. 11.2 Rol. 58. 1.19. 

So, goods which he has as executor. R. 2 Rol. 58.1.21. 4 Leo. 22. 
R. 1 Leo. 263. 

So, an vitcrcssc tcrmini» though he adds bona in atstodid sua. R, 2 
Cro. 60. Or, omnia tunc bona sua. R. 3 Leo. 153. 

So, if he grant omnia bona et catalla sua, and deliver seisin of goods, 
which his wife had as executrix, or administratrix, the goods, which 
his wife had, pass. Semb. 2 Rol. 58. 1. 25. 

So, by such grant, a term, which he had by an extent upon a statute 
merchant, passes. 2 Rol. 58.1.32. 

So a bond, and statute, viz. the parchment and paper, pass. 2 Rol. 
58.1.10. Vide Assignment, (C. 1.) 

So, by a grant of ^1 his goods and chattels, moveable and iiuniove- 
able, within such a park, a lease i‘or years, of pawnage in the same 
piU’k, passes. 3 Leo. 19. 

So, by a grtaht of all his goods and chattels being in such an house, 
a lease for years of the house, as well as the goods in it, passes. 3 Leo. 
19. (k) 

But, by a grant of all goods and chattels, trees growing do not pass. 
2Rol. 58.1.5. 

Nor charters, which concern tlie land. 2 llol. 58.1.12. 

Nor the chest in which the charters are preserved. 2 Rol. 58. 
1.15. (0 

By devise. Vide Devise. 


change of the securities from one drawer of a bureau to anotlicr, by the wife of the 
testator by his direction; the fact and the declared puiposc jirovcd only by the ex¬ 
amination of the daughter claiming the benefit, and the widow discharging herself as 
executrix by payments under the gift. !) Yes. 1. — 2. A letter to executors, express¬ 
ing a consent that a sum of 500/. was proper to be given to the daughter of the de¬ 
ceased husband, held not to amount to a gift of so lunch in the executor’s hands, the 
intention to give not being perfected and carried into execution. I Mad. 176. — 
3. Quere, whether the interest in money, due upon a mortgage or bond, passes by a 
mere delivery of the security, as a gift inter vivos. 9 Yes. 1. 

(A) 1. Where the gift is by parol, a delivery is essential to vest the property. 
Str. 955. — 3. And if A. promise to give B. 20/. the promise is nudum pactum; but if 
he actually pays it, it is a gift, and he cannot recover it back. 2 T. R. 27. 

(t) There may be a qumified special ownership, as well as an unconditional one. 
Thus, if a stable or warehouse be demised, under a restriction against using it as a 
shop, the tenant is not by reason of this restriction the less a special proprietor during 
the lease. 4 M. & S. 295. 

(i) Gift of bank notes, with exccuton, for thti children of A, is a gift among them. 
2 B.C.C. 499. 

{1) 1. With respect to a (fonc/to caiua mor/u; the description of it in the Digest, 
is not correct; the true definition of it is in lege 27, and in Just. Inst. tit. 7. de donft- 
/lomiMf, where it appears, that it has the nature of a legacy, is liable to debts, and is 
only a gift on survivorship. 2 Yes. J. 119. — 2. The gift must be in the last illness. 
1 Yes. J. 546. — 3. Though it need not be in extremis. 2 B. C. C. 612, 3 Mad. 184. 
— 4, It cannot be by mere parol. 2 Yes. J. 120 .— 5. But there must be a delivery. 
Str. 955. — 6. At least where there is no deed or writing, and quere even then. 

3 Ves. 
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By pledge. 

When the property of goods vests by pledge, &c. Vide in Mort¬ 
gage, (A.) 

(D 3.) By sale. 

So if a man sell (to) his goods to anotlier, the property vests (m) in 
the vendee, (o) 

Though 


V Ves. J. lao.— 7. Which delivery must be an abaohde and unconditional deliveiy ol 
possession to the donee, or a third person in trust for him. 2 Marsh. .'<.■52. — 8. And 
the possession must continue uninterrupted to the time of the donor’s death. Ibid. — 
9. Yet it has been held than an absolute gift to take cflect immediately cannot be con¬ 
sidered as donatio causa mortis 2 Ves. J. Ill; 4 B. C.O. 28C. — 10. And that it may 
be for a particular purpose. 4 B.C.C. 72. 

a l. Sale of goods is complete, upon order to wharfinger to deliver, cominnni- 
to and assented to by him. 7 Taunt. 278. i Moore, 29. — 2. Where the 
terms of sale, as expressed in the sold note sent to the vendee, and coramimicated to 
tlie vendor, arc that the equality is to be approved on such a day; the contract is 
binding on both parties, if not disaffirmed before that day expires. 16 East, 4S.— 
S. A broker who accepts bills of exchange not for the specified amount of a cargo, 
but for a gross sum generally, on the cargo being placed in his hands for sale, is 
pawnee, not vendee thereof, l M. & S. 484. — 4. A. agrees to buy, and B. to sell 
a quantity of ” St. Petersburgh clean hemp,” at a certain price, through the medium 
of a broker, who acts as agent for both parties. The broker delivers a bought note 
to A., in which, by mistake, he inserts “ Riga Ilhine hemp,” instead of “ St. Peters¬ 
burgh clean hemp,” and then delivers a sale note to B., stated correctly according 
to the original contract. Held th<at the variance between the two notes was fatal, 
and no contract arose. 1 Mars. 3S5. 5 Taunt. 786. 

(k) 1. When goods ime sold, if nothing remains to be done on the part of the .seller, 
as lictween him and the buyer, before the article is to be dclivoretl, the property has 
passed. 12 East, 614. — 2. If, by the terms of a contract of sale, further acts^touch- 
ing the thing sold, arc to be done by the vendor, to the performance of which it is 
necessary that he have dominion over the property, the property in the thing sold 
docs not vest in the vendee until the acts arc performed; as where the weight of 
the commodity is to be ascertained, or parcel of a gross commodity separated from 
the bulk. Hence, where A. having about 18 tons of fliix, lying in mats, of unequal 
or not ascertained weight, at B.’s wharf, sold“ ten tons at 118/. per ton, to C., the 
amount to be paid by C.’s acceptance at three months, from this day,” and gave the 
vendee an order on B. for ten tons; C. stopped payment before B. had weighed oft’ 
the quantity. Held, that A. might stop in transitu, and countermand the‘delivery, 
since the symbolical delivery by an order on the wharfinger was incomplete, the com¬ 
modity not being in a deliverable state. 2 M. & S. 397.—3. Where a chattel is 
matje to order, the property therein is not vested in the {tjumi) vendee, until finished 
and delivered, though he has paid for it. 1 Taunt. 318. — 4. A. possessed of 40 
tons of oil in one cistern, sold 10 tons to B. who, before it was measured oflj sold 
the same to C., and gave him a written order upon A. to deliver it. C. took the 
order to A., who wrote thereon “ accepted” The delivery is thereby complete. 
12 East, 614. — 5. Where the custom of the trade on the sale of oil was, lor a 
cooper employed by the seller to search the casks, and for a broker, on behalf both 
of buyer and seller, to attend to make a minute of the foot-dirt and water in each 
cask (for which an allowance is made), and for the casks then to be filled up at the 
seller’s expence, and so delivered; — the property does not pass until these circum¬ 
stances have taken place. 13 East, 522. — 6. Sugars contracted to be sold at a price 
per cwt. cannot be recovered by the vendee in trover, until selected and w'ei"hed 
off. 4 Taunt. 644. — 7. A. purchases from the defendant a quantity of oil, witich 
was not to be drawn off, but by agreement was to remain undivided in the defendant’s 
cisterns, and for which A. was to pay a weekly rent for warehouse-room. A.’s bill 
for the oil being dishonoured, and he became bankrupt; held, that Uic oil, not 
having been severed from the defendant’s stock, this did not amount to such a deli- 
very as would entitle the assignees of A. to have trover for it. l Marsh. ,2. 5 Taunt. 

176 . 



Property of goods j how vested, 

Though he suffers tliem to be in possession of the vendor. Perk. 
Grant) sect. 92. {p) 

So if he sell, in market overt, {q) goods in which lie has no pro¬ 
perty, without covin, the property vests in die vendee. Vide in Mar¬ 
ket, (E.) 

Though the owner be an infant, feme covert, beyond sea, fkc. 
2 lust. 713. 

But this does not extend to goods of the king. 2 Inst. 713. 

Nor, to a gift in a market; for it must be a sale upon a valuable 
consideration. 2 Inst. 713. 

Nor, to a sale by covin; as, if the vendee knew die goods to be 
another’s. 2 Inst. 713. 

Or, if the sale be in a back-room, warehouse, &c. 2 Inst. 713. 
Or, in an improper place; as, plate in a scrivener’s shop. 2 Inst. 
713. R. 5 Co. 83. b. 

If the contract was commenced out of the market. 2 Inst. 713. 
Or, made in the night before the rising, or after the setting of the 
sun. 2 Inst. 714. 


176 .— 8. The criterion to determine whether there has Iiecn a delivery on a sale, 
is to consider whether the vendor stills retains, in that character, a right over the 
property. 2 H. B. 316. — 9. Where to a transfer of property a delivery is essential, 
the commodity must be in a deliverable state, or a symbolical delivety will be 
ineffectual. 2 M. & S. .SS?. —10. Where a part of the goods solds by an entire 
contract, has been taken possession of by the vendee, that shall be deenied a taking 
possession of the whole. 2 H. B. 504. l N. 11. 69.— ll. The delivery of a part of an 
entire quantity of goods contracted for, is not a virtual delivery of the whole, so as 
to vest in the vendee the entire property in the whole, where some act other than 
payment of the price is necessary to be performed in order to vest the property. 

6 East, 614. 2 Smith, 670.—12. Where goods are sent to order by a carrier, the 
carrier receives them as the vendee’s agent. Cowp. 294. Even though not named 
by him, and so the property is vested in the vendee, on delivery to the carrier. 
.3 B. & P. 582. —13. A delivery to a wharfinger, to be shipped in due course to 
order, charges the vendee. And if the vendor writes, upon the wharfinger’s asser¬ 
tion, that the goods will go by a particular vessel; on non-arrival thereby, tiie vendee 
is bound to apprize the vendor, at the risk of tlic consequences. 2 N. R. 119.— 
14. A. consigns goods to B. abroad, and orders a cargo in return, for which he sends 
his own ship; the return cargo is delivered to A.’s captain, B. stating it to be on A.*s 
account as A.’s own goods, and to be delivered to A. The return cargo, consisting of 
more goods than the proceeds of those consigned to B,, B. draws bills on A. for the 
difference, which he sends to his agent with a bill of lading drawn in blank, and 
desiring the agent, in case of A.’s refusal to accept the bills, to indorse the bill of 
lading to C. A. refuses to accept the bills, and the bill of lading is accordingly in¬ 
dorsed to C. The ship arrives, and C. demands the goods as indorsee of the bdl of 
lading; the captain, however, refuses, and delivers them to A., who deposits them 
with O. as his warehouse-man. D. then receives notice from B. to hold the goods 
for B. as his property; held, that though the goods might have been delivered to the 
captain, on condition of A.’s accepting the bills, yet, that as no such condition was 
imposed at the time of delivery, that delivery was complete, and vested the property 
absolutely in A. 1 Mars. 323. 5 Taunt. 759. 

(o) If A. a merchant abroad, sends goods to B. a merchant in London for B.’s use, 
and draws on him; if B. receives the goods, notwithstanding he docs not pay the bills 
but dies insolvent, A. has no lien on the goods. 3 P. Wms. 185. 

(p) Where nothing remains to be performed by the vendor, the circumstance of the 
goods remaining in his possession by election of the vendee, will not prevent the pro¬ 
perty vesting. 11 East, 210. 

(o) Sale of goods in a shop, though not in London, where there is not suspicion 
of iraud in the buyer, shall change the property. B. R. II. 349. 

If 
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If the vendee knew the vendor to be an infant, feme covert, &c. 
who have no autliority to sell. 2 Inst. 713. (r) 

So it does Jifjt extend to .a sale to n man of his own goods. 2 Inst. 
713. Doct. Stod. 40. h. 

So if A. sell his goods, whicli arc afterwards taken in execution, 
and sold by the .shci iff, and afterwards A. redeems them; he has a 
new property, which goes to his executor, and not to the vendee. 
R. 4 Mod. 52. (s) 


(r^ A. buys plate of B., the defendant, and gives him a draft; for which A, gives a 
receipt as for cash ; A. pawns the plate to C. the plaintifti who was a pawnbroker, 
shewing him the receipt as evidence of his title, on whicli C. took the gootls in pawn. 
The draft turned out afterwards to lie a bad one; for A. had no money with the 
hanker. A. was tricti on the statute for procuring under false pretences, on an indict¬ 
ment preferred by the defendant B., and was convicted, C. the plaintilf producing the 
goods. B., tlic defendant, upon this, took and detained them; A. brought his action 
of trover thereupon, and held, that he should recover; for that the property was not 
changed as against the right owner, either .at coniinon law, or by the statute of James 
respecting pawnbrokers. Lofft 187. 

(s) 1. JVM reqwet la atoppaifc in transitu. —The doctrine of stoppage in transitu 
is founded upon equitable princiiilcs onlj. ‘J T. ll. 15. 5 T. It. e8.3. 1 H. B. 357. 

2 H. B. 211. — 2. Questions touching the right of stoppage in transitu can only arise 
between vendor and vendee, not between principal and factor; it being a riglil to 
revest property, which in the case of a consignment to a factor is never divested out 
of tlic principal; the only right given to the factor is a lien ujion the property after 
he has obtained possession. .7 'J'. II. 783. —3. A juirchascr upon his own credit, by 
order of another person to whom he consigns, is a vendor entitled to stop in transitu. 

3 Bast, 93.— 4. As between the vendor and vendee of goods, the fonner has a right 
to stop the goods in friuuitYu, ifthe latter become insolvent before they are delivered. 
2 T. R. 63. S. C. S T. K. 683. 1 H, B. 3.57. 2 H. B. 211. .5 T. R. 218. 5 T. R. 367. 
— 5. Where notes given in payment of goods turn out bad, the goods may be stoppediin 
transitu. 1 T.ll. 61. — 6. The right of stoppage in transitu h not affected by the 
carrier’s right, a lien for his general balanee^a^amst the consignee. 5 B, & P. 42. — 7. 
The vendor sent goods to tlie vendee, and a letter of advice inclosing the invoice was 
sent to and received by the vendee, and tlie goods were received by a wharfinger on 
his account, who debited the vendee for the ciiarges, tte. TJic vendee suspecting liiin- 
self to be insolvent, and having committed an act of bankruptcy, refused to receive the 
goods from the wharfinger, un<l left them in his hands for the use of the vendor; the 
vendor demanded the goods from tlie wharfinger before a coinmission issued, and the 
wharfinger promised not to deliver them out of his custody until be was certain of a 
safe delivery. The stoppage is complete. 2 B. &P. 45?. — 8, A. having u quantity 
of hemp in the bands of B., sells part of it to C., at a certain price, jiaynblc by C.’s 
acceptance at a stated time, fourteen days allowed for delivery, and giv.es C. an order 
upon B., to weigh ami deliver the hemp so sold to C., or bearer. Before the fourteen 
days bad c.xpirml, A. gives B. notice not to deliver the licnip to C. The hemp not 
having been weighed off', and no bill of exchange liaving lieen given in payment for it. 
Held, that the sale of it to C. was incomplete, and that B. was "liable for it in trover by 

A. 1 Mars. 252. 5 Taunt. 617. — <). A. delivers goods to a carrier to be conveyed to 

B. While the); arc in transtln, A. gives notice not to deliver them; but by the mis. 
take of the carrier, they are delivered to B., who disposes of part of them, and soon 
afterwards becomes bankrupt. Held, that the tlelivery to B. was incomplete, and 
therefore that A. was entitled to recover in an action of trover .against the assignees. 

2 Mars. 457. 7 Taunt. 169. — 10. Where the vendee has no warehouse, or no other 
place of delivery than the warehouse of the pucker, &c. and there is no place of 
ulterior delivery in view, the traiisitus will be considered as at an end, when the goods 
have arrived at such warclioipc. 3B.&P. 119 . 3B.&P.,320. Id.4C9.— 11. A.of 
London, being in danger of iusolvemy, goes to (Jiasgow, and obtains goods from B., 
for which he [)a}'s by a bill on a house in London, which he'knows to he insolvent. 
’JTie goods arc shipped at Leith, (the invoice ami receipt from tiie ship-owner being 
made out to A.), and are deliycrctl to C. at a wbacfinger’s in London, who afterwards 
receives notice to hold them for B. A. becomes bankrupt. In an .‘tetiou of trover by 
A.against C., for the benefit of the assignees; held, 1st, that the receipt being made 
out to A., operated as a delivery to him; and therefore that B.’s right of stoppage in 

transitu 
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framitu was gone:—2(1, That there was not such conclusive evitlcsncc of fraud cu 
tlic part of A. as to avoid the contract. 2 Mars. 360. 7 Taunt. 50. — 12. Goods scut 
by the vendor to the vendee’s agent at X., under an order from tiie vendee to be so 
sent. “ to be shipped for Y. as usual,” (alluding to former trnn.^aetioiis) where tlu' 
vendee’s correspondent resided, cannot be stopped after ddiverv to tlie .agenr at X. 
5 liast, 175.—13. A delivery on board a chartered, any more tliaii a general ship, 
does not divest the right to stop in transilu, .3 East, 381. 1 East, 515.— 1-1. By the 
vendor’s assent to a stile by the vendee, and marking the goods by the new pnvrliaser 
with his own initials, the transit is at an end. 14 East, .308.— 15. The right of stop¬ 
page in Irnnsilii does not proceed on the ground of rescinding the contract; but it is 
an c(]nitablc lien adopted by the law for the purposes of substantial justiue. lienee, 
the circumstance of the vendee having paid in part for the goods, will not defeat the 
vendor’s right of stopping them in irmixUn ; the vendor has a right to reUike them, tm- 
^ less their full price has been paid; and the only operation of a partial payment is to 
diminish the lien pro lanio. 3 East, 93. — 16. When the master of n ship receives 
goods on board, and gives a receipt for them, he is not bound to deliver the bill of 
lading, except to the person who can produce the receipt in cxcliangc for it. 
Therefore, where A. sells goods to B.,to be delivered “free on board,” and loads 
them on board C.’s vessel, taking a receipt, which purports that tlie goods were 
received “ for and on account of A.,” or even without these words; B, sells the goods 
to D., who, without the consent ol'A., obtains a bill of lading from C.; B. becotnes 
bankrupt. Held, lliat A. being in jmssession of the receipt, is entitled to stop the 
goods in Iransitn. 2 Mars. 127. 6 'J'aunt. 433. LoH't. .325.—17. The ussiginiiciit by 
the consignee of a bill of lading, Aowu Jide and for valuable consideration, whether by a 
full or blank indorsement and delivery, trauslm the property in its contents to the 
as.signce; so that the consignor cannot, on the insolvency ol‘ the consignee, stop in 
Iramiln. 2 T. 11. (>3. S. .5 T. R. 683. lH.B.357. 2 H.B.-211. — 18. If a bill of 
Jading is transferred by the consignee i’or a consideration short of the price of its con¬ 
tents, blit witlunit notice that tlu; contents have not been paid fur, and tlic indorsee 
aRcrwurds, will) iioiico of that fact, agrees thal himself and the consignee shtdl l)c, 
partners in the contents, his original right is thereby compromised, and he must stand 
upon his new one only; and since that is no better than the consignee’s, the consignor, 
on insolvency of the latter, may stop in Iramilu. 2T. R. 674.— 19. Bankruptcy in 
the vendee, any more than insolvency, is not in itself a countermand of delivery. Jfj 
therefore, the goods reach the possession of the assignee under the commission (in 
whom by' tlic assignment the property is vested) before they are stopped, the right of 
stoppage III the vendor is at an end; as if he puts his mark upon them, since then the 
carrier Iieconics his agent in charge. 3 T. R. 464. — 20. Where, on a sale of goods, 
they' are delivered by agreement between the vendor and purchaser to u third person, 
lor work to be done to them, who is to retuni them to the vendor, by whom he is to 
be paid; the goods, whilst in his hands, are in transitu, and therefore, all other essen¬ 
tials concurring, may be slopped by the vendor. 7T. R.64. — 21. In regard to the 
rescission of the foi./yw/.—\Vlierc by the terms of a contract of sale, the vendee may 
rescind it, without any acceptance or other act on the vendor’s part, by returning the 
thing sold, the contract is rescinded, though the vendor refuse to receive it. 1 T. R. 
133. — 22 . The concurrence of both vendor and vendee is necessary to rescind a con- 
ti'uct of sale; so that if an oiler to rescind is made by one and rejected by the other, 
the latter cannot afierwards, and after the lights of third persons have intervened, by 
assenting rescind it; as where the former becomes bankrupt in the interim. 5 T. R. 
402. — 23. Where there is an agreement to take a horse back, if on trial he shall be 
found faulty, though it is accompanied with an express warranty, yet it is ineuiubcrit 
on the purchaser, if he discovers any fault, to use due diligence in returning the 
horse, ibr a trial means a reasonable trial. 2 II.B. 573. — 24. Where a horse is sold 
with a month’s trial, the vciiUcc may rescind the contract at the end of the month, 
thougii in the interim he was desired by the vendor to return him, on ids saying that 
he disliked the price. 1 N. It. 257. — 25. If the vendor of goods accepts an offer 
previously made by tlic purchaser to return them, the contract is thdreby rescinded, 
and the property revested from the time of the oftl-r, so as to avoid an uttaclinicnt in 
tile interim by the creditors of the purchaser. 5 T. R. 211. — 26. If a contract of 
sale is concluded, and the purchaser, on the commodity being tendered, refuses to 
receive it, whereupon the seller reipiests him to sell it for him, which he agrees to do, 
this amounts to a waiver of the original contract. 3 M. 378.—27. Where one 
party derives benefit from a tiling, the title to which eventually proves defective, he 
cannot recover the consideration paid to the other, if ignorant of his want of title. 

1 N. R. 260. — 28. As against the vendee the contract of sale is annulled, by a 
material alteration in the sale note, made by the broker at , his instance, after 

delivery. 
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(E) ©afjen tfte pcopertg iiei not tieoteo. 

But, if a man take the goods of another by wrong, that does not 
alter the property, {t) 

As, if thieves steal goods, the property is not vested in them. 

So if pirates take goods. Grot, dc j. b. et p. 1. 3. c. 9. s. 16. R. 
1 Kol. 285. 

And though the king grant bona piratarum to the admiral, and 
goods taken piraticc are brought to England, the owner may take 
them; for the grant extends only to the proper goods of the pirates. 
R. 1 Rol. 285. 3 Bui. 28. 148. Vide Admiralty, (D — E 3.) 

So if a pirate sell goods, taken piratice, to A., the owner may take 
them. .S Bui. 29. 


delivery. 15 East, 29. — 29. If A. transfers goods to B. for a particular purpose, which 
it afterwards becomes iinnee<Ksary or impossible to fulhi, the property is revested iu 

A, ST. R. 215. 2ll. B. 501.— .70. With respect to payment —If goods arc sold, to 
be paid for in ready money, the vendor should not deliver them without payment. If 
he docs, lie consents to waive the mode of payment stipulated for, and lets in any 
other which by law is accounted such; for instance, a sct>olf. 2 M. & 3. 510. — .71. 
If goods sold arc to be paid for by a good bill, and the hill given proves bad, the ven¬ 
dor may sue the vendee for the price. 6 T. 11. 142. and see Bdl of exchange. — .72. 
As to who shall be considered the vendor. —Goods belonging partly to A. and partly to 

B. , arc put to auction at A.’s house, having been entered at the excise in A.’s name, 
and the catalogue stating them to be all the property of .4. G. being the holder of an 
acceptance of A., purchases several of the articles, without being informed that part 
of them only were the property of A., and settles with A. for the amount. Held, that 
the payment to A. was good, and that the auctioneer having suftbred C. to take away 
the goods without giving him notice not to pay to A., was precluded from recovering 
from C. the value cither of the goods which had been the property of A., or of those 
which had been the property of B. 2 Mju-s. 497. 7 Taunt. 237. So. though there 
had been no actual settlement, the purchaser would have been entitled to have set oft' 
It debt due to him from A. 2 Mars. 501. 7 Taunt. 24.7. — .73. Wilk reference to the 
vendee, —^The person who hail the benefit of goods sold to a third person, held liable, 
under circumstances, to the vendor for the price. 4 Taunt. 576. — 34. The vendor of 
goods sold and delivered to A. and transferred to B., by consent may sue B. for the 
price. S Taunt. 4.50.—35. There is an agreement between A.& B., traders, A. on 
his separate account in England, A. and B. on their joint account in Ireland, that 
goods ordered by A. to be purchased by B. for the house of A. & B. shall be chargcil 
at prime cost. Held, that B. as well ns A. was liable to the seller for*goods so pur¬ 
chased, and that the debt arose in England. 1 Taunt. 270. — 35. In regard to actions 
between vendor and vendee. —Quaire, whether the onus of proving the dishonour ol’ 
a bill given in payment is thrown on the buyer or seller in an action for goods sold ? 
7Tauiit.312. l Moore,61.—.76. Demand of delivery of goods sold, as sufficient proof of 
an averment that plaintifi* was ready and witling to perform his part of the contract, al¬ 
though that demand was made by his servant, when he himself was not present to have 
done so, if required, on the spot. 3 Price, 86. — 37. As to the vendor's duty to msure, 
pursuant to a carrier's notice. —Where goods are sent to order by a carrier, and lost, 
the vendee cannot be charged, where the vendor neglected to insure pursuant to the 
carrier’s notice, which was notorious. 14 East, 475, — 38. As to whellier a sale shall 
he invalidated by the want of a revalue licence in the vendor. —Where no fraud upon the 
revenue is intended, but there is a neglect only by the vendor to take out a licence or 
enter himself as a dealer, the contract of sale is valid. 11 East, 180, 

[1)1. Where the lawful property may be identified and traced out, the owner shall 
come and recover, when the thing has been unlawfully converted and changed; for 
though the jaosrentoK has been changed, thehas not; nor will seizure into 
the hands of the crown in such case be a bar. Lont. 759. — 2. Trover lies where a 
felon has stolen goods and changed them into notes, if the notes clearly appear to 
lie the product of the specific goods. LoiTt. S9. 
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So, thougli the wrong-doer sell tlie goods to the o\Viier himself. 
Doct & Stud. 90. 

Or die in possession; for a descent does not toll a riglit to goods. 
Co. L. 24‘9. a. 

CF) OLtfiat tfjingfil arc nullius in bonis. 

naturae. 

In things M'hicli arc ferx natiirce^ nolle can have an absolutd 
property: 

As, in deer, conies. R. 7 Co. 17. h. 

hJor, in hawks, doves, herons, pheasants, partridges, or other fouh, 
which arc at larg'e, and not reclaimed. 10 H. 7. 6. 30. 

Nor, in fish \ii) at large in the water. 

Nor, in swans not marked, and at large. 7 Co. 10. 

But all swans are royal fowls, and may be seized to the use bo 
king. 7 Co. 16. a. 

Yet, a man may have a qualified or possessory property in . 
as if deer, &c. are tame. 7 Co. 17. b. 

If hawks, &c. are reclaimed. 

So if pheasants, partridges, or other fowls are tame. 

If a swan be tame, viz. kept in his private moat, or pond, though 
it be not marked. 7 Co. 16. b. 

Or if it be kept in waters within his m.anor. 7 Co 16 b. 

So if it be lawfully marked, though it be at large. 7 Co. 17. a. 

So a man may prescribe for a game of wild swans, not marked, in 
such a creek. 11. 7 Co. 18. a. 

So doves in a dovecote. 

Young herons, &c. in their nests. 7 Co< 17. b< 

Fish in a trunk, &c. 

And of such tilings tame, or inclosed, felony may be committed. 
7 Co. 18. a. 

Or trespass lies, quare damas^ accipiires, ^c. sms cepit, if he 
shews them to be reclaimed. 7 Co. 17. b. Vide in rioader, (3 M 9.) 

But, if deer, fowls, &c. tame, or reclaimed, attain their natural 
liberty (x), and have no inclination to return, the property shall be lost 
7 Co. 17. b.* 

So if the possession be ratione privilegii only, he has no property 
in them; as, if deer are in a jiark, conies in a warren, &c. 7 Co. 17. b. 

And, if they go out of the forest, park, &c. the forester cannot 
■ enter another’s soil to retake them. Kcl. 30. Manw. 106. 

So a man may have a property in a dog. 7 Co. 18. a. R. 12 
H. 8. 4. 5. 

And there are four dogs, of which the law takes notice, viz. a mas¬ 
tiff, an hound, (which comprehends greyhound, bloodliound, tkc.) a 
spaniel, and a tumbler. 7 Co. 18. a. 1). Cro. El. 125. 

Ami trover, or trespass lies for them. 11. 1 llol. 5. 1. 30. Ow. 91. 
Hob. 283. Cont. 3 Leo. 219. Adm. 2 Cro. 44. 469. 

(a) Unless where an exclusive right is vested in a partifiilar person, fish upon the 
scarsnore, between high and low water-mark, belong to the tir!>t fortunate finder. 
* B. & P. 47a. 

(.r) If A. start a bare in the grounds of B., hunt it into those of C-, and there tnlcb 
it, the property therein i» in A. 14 East. -MO. 

Voi.. II. i; And 
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And a defendant may justify an assault in' the defefice of his doe. 
D. Cro. El. 125. Ow. 94. Vide in Pleader, (3 M 15.) 

And delivery of a dog will be a good contideration for an assHtimsit. 
II. Cro. El. 125. Ow. 93 . 

So a man may have a property in monkeys, parrots, &c, for they are 
mcrehandize, and valuable. 

(G) Cmblcmenttf* 

(G 1.) What are. 

Emblements upon the land at the death of the tenant, are 
and go to the executor or administrator. Vide ante, (A 2.) 

And therefore, if a man sow his land, and die; the corn growing goes 
to his executor, or administrator. Co. L. 55. b. 

So, if he set roots. Co. L. 55. b. 

If he plant hops from old roots; for he annually manures the land, 
&c. R. Cro. Car. 515. 

If he sow hemp, tiax, or other thing of an annual profit. Co. L. 55. b. 
1 Rol. 728.1. 1. 

But things, which give no annual profit, are not comprehended un¬ 
der emblements: as,- if he sow the land with acorns. Co. L. 55. b. 
1 Rol. 728.1.5. 

Or plant oak, elm, ash, or other trees. Co. L. 65. b. 

So things, which proceed annually of themselves, without the labour 
of men, are not emblements; as, grass. 

Tliough unproved by the labour or industry of the lessee. 1 Rol. 

728 . 1 . 10 . 

(G 2.) Who shall have them. 

If tenant in fee, or in tail, die after sowing of the com, and before 
severance, his executor, or administrator, generally, shall have the em¬ 
blements. 10 Ed. 4. 1. b. 21 H. 6. SO. a. 37 H. 6. 35. b. (y)^ 

So, by the St. Mert. 20 H. 3.2. Tenant in Dower. 

So every one, who has an uncertain estate or interest, if his estate de¬ 
termines by the act of God before severance of the corn, shall have the 
emblements, or they go to his executor, or administrator: as, if tenant 
for life sow the land, and die before severance. Co. L. 55. B. 

Or, tenant auter vie and cestuy que vie dies. Co. L. 55. b. 


(y) 1. But if tenant in fee devises his estate, the devisee shall have the crop whe^ 
thw the devise was before the sowing. Winchj 52. Vide Co. Litt. 556. n. 8 East, 
^45. — 2. Or after. Winch. 51. — If he devises it to one for life, with remainder 
Over, and the devisee for life also dies before the severance, the remainderman shall 
have it. Winch. 5l. Cro. Eliz. 61. — 4. If a man conveys an estate which he has 
sown to,A' Ufe, and A. dies before the crop is severed, the person who sowed it shall 
have it.' Rob. 132. in marg. — 5. Though the devisee uprimdjiicie to have the crops, 
he shall not, if there are Words to show an intent that the executor shall have 
them. 8 East, 343. — 6. A devise to the executor of all the stock upon his farm 
will entitle the executor to the crops. 8 East, 339. — 7. Where testator devised his 
lands in fee, and gave to his executors all hb monies, &c< household goods, stock uran 
hu farm, with the implements of husbandry, and all other his personal estate, of vraat 
nature or Und soevmr; the devisee sold the crops which were standing when the testa¬ 
tor died, and the executors brought money had and received. Le Blanc, J. thought 
at the trial, that the devbee was entitle^ hat reserved the point; and the court c<m- 
sidered the point settled by Cox v. God^ve, and gave judgmmit for phdntiff. 8 East, 
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tenant for years, if he so long live; or the lessee of tenant for 
life. Co. L. 55. b. 1 Rol. 727. 1. 11. 15. 

Or, if a lessee at will die. Co. L. 55. b.‘ 

So if a tenant by statute-merclumt, &c. sow, and be satisHed by the 
casual profit before severance. Co. L. 55. b. 

So, if a joint tenant agree, tliat his companion shall occupy, and sow 
all the land, who sows, and dies before severance, his executor shall 
have them. R. Ow. 102 . 

So, if his estate determines by the act of another: as, if lessee at will 
sow the land, and before severance the lessor determines his wilh 
Lit. sect. 68 . 

80 , if a man seized in right of his wife sow, and die before severance, 
his executor shall have the emblements. Co. L. 55. b. 

So, if the wife die before severance, the husband shall have theirt. 
Co. L. 55. b. 

So, if a man die, his wife privement enscinty and the daughter enter 
and sow, and then a son is born; the daughter shall have tnera. Co* 
L. 55, b. 1 Rol. 727. !. 20 . 

The St. of Mert. 20 H. 5. 2. which gives the emblements to tenant 
in dower, was only in aflirmance of the common law. 2 Inst. 81. 
T. 4. H. Fitz. Devise, 26. 

But by some, it was by the equity of the st. of Mert. that tenant in 
fee, in tail, by the curtesy, for life, at will, or the like uncertain in¬ 
terest, shall be allowed emblements. Per IVisot, 87 H. 6 . 7 . a. Per 
Fortescuc & Danby, 37 H. 6 . 35. b Per Ycl. but two J. coift. 21 H. 6 . 
30. a. 10 E.4. l.b. 

But where a man has a certain interest, and ktiows tlie dctermimition 
of his interest, he shall not have the ctnblemeuts at the end of his term : 
as, if lessee for years sow his land, and before the c(»rn severeil, his 
term ends; the lessor, or he in reversion, shall have the com- Lit. 
sect. 68 . 

So, if husband and wife are joint-tenants for life, anti the husband 
sows, and dies before sevenmee, tlui wife surviving shall hiive it, and 
not the executor of the Imsband. Co. li. 55. b. 8 omb. 8 . Ass. 21 .' 
Per five J. 4 cont. Dy. 316. a. and there, by an award, the wife had 
three parts, and tl»c executor the fourth for his seed. Per Wray, said 
to be adjudged, but Poph. dub. Cro. £1. 61. Dub. Noy, 149. 
Dy. 316. in aiarg. Vide 1 R-ol. 727.1. 30. Dub. and the wife liad one 
moiety, and the executor the otlier moiety. 2 Ver. 322* 

So, where one joint-tenant sows, and dies, the survivor sliall have it. 
Per Poph. Ow. 102 . Acc. 2 Ver. 323. 

So, if a man devise land to A. he shall have the emblements. R. 
per three J. Win. 51. 

So, if a devise be to A. for life, remainder to B., and before seve* 
ranee A. dies; B. shall have them. Per two J. Clench cont. Cro. 
£1.61. Said to be adjudged, Win. 51. Godb. 159. 

So, if a devise be to A. for life, who dies before severan^, he in 
B»e reversion shall have them. Per two J. Clench cont. Cro. El. 61. 

So, the detise was made before sowing, and tlie devisor after¬ 

wards sow, and die before severance, die devisee shtdi have them, and 
not the exeeulor. Said to be adjudged. Win. 52. 

So, if a man determines his estate by his own act, he shall pot bare 

U 2 the 
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the emblements; for they go with the land: as, if lessee at will sow, 
and afterwards determine his will before severance. Co. L. 55. b. 

5 Co. 116. Cro. El.461. 

If a lessee durante viduitate sow, and afterwards take husband. Co. 
L. 55. b. R. 5. Co. 116. Cro. El. 460. 

If a lessee surrender. 1 Rol. 726.1. 40. 

So, if the estate determines by forfeiture, condition broken, &c. for 
it is the act of the lessee. Co. L. 55. b. 1 Rol. 726.1. 33.36. 

As, if the lord enter upon a copyholder for not doing of services; 
he shall have the emblements temi)ore seisinae, Bro. l^blements 4. 

4 Co. 21. b. 

So, if a man enter by title paramount, he shall have the emblements: 
as, if a disseisor sow, and the disseisee enter before severance. Co. 
L. 55. b. R. Mo. 24. Bro. Emblements 10. 12. 17. 20. 

So, if the disseisee enter after the corn severed by the disseisor. R. 
Dy. 31. b. Dal. 30. Co. L. 55. b. R. Mo. 24. 

So, if A- acknowledge a statute, or recognizance, and afterwards sow 
the land, and the conuzee extend theland. R. 2 Leo. 54. 

But, if the lessee of tenant for life be disseised, and the lessee of 
the disseisor sow, and then the tenant for life dies, and he in the re^ 
mainder enters; he shall not have the corn, but the lessee of the tenant 
for life. R. 5 Co. 85. a. Cro. El. 463. {s) 

(H) Ct:ee 0 . 

All trees annexed to the land are parcel of the inheritance, and pass 
with it. 

And therefore, if a man convey land by bargain and sale, grant, &c. 
and all trees, by express words; if the land does not pass for default of 
inrolmenl, or otherwise, the trees do not pass. R. 11 Co. 48. a. 

So, if a man lease lands for life, or years, with all trees, &c. the trees 
pass only as they are annexed to the land, and the lessee shall be subject 
to waste, if he cuts them down. R. 11 Co. 48. a. 2 Bui. 7. 

So, if a man lease lands for life, or years, except the trees; yet those 
continue parcel of the inheritance, (so long as they are annexed to the 
land,) and descend with it to the heir. R. 11 Co. 48. a. 

Or, if the lessor convey the inheritance, they pass witlr it to the 
grantee. R. 11 Co. 48. a. 

If a feofihient be, except the trees, and the feoffee afterwards buy 
the trees, they are re-annexed, and parcel of the inheritance. 11 Co. 
50. a. 4 Co. 63. b. 

-V—^- - - 

(z) r. But the tenant for life’s lessee shall have it; for had the tenant for life-lived 
until the severance, and the lessee had entered at any time before, he would have be^ 
cone entitled to it, and when the act of God deprives him of the power of entering, 
the law ^ves him whatever an entry would have entitled him to. Cro. £liz. 464. 

5 Rep. 85. — 2. If a man conveys an estate, which he has sown, to A. for life, re¬ 
mainder to B. for life, and A. dies before the crop is severed, B. shall have it. Hob. 
132. Godb. 159.— 3. If the mortgagor sows the land, and the mortgagee enters, the 
mortgagor will not be entitled to the emblements. Dougl. 283. —■ 4. A. lets land to B. 
for 99 years determinable on his life, with proviso for re-entry, if let to'tillage.without 

• licence. C. under-tenant plows and sows in the life-tilne of B,, who dies, no re-entry 
bang made; the proviso is gone on the determination of the lease; A. cannot have 
any advantage of it; and Coney entecthe lands, and take the emblements. S Wik. 
127* 

If 
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If tenant in tail grant his trees^ and die before severance, they are 
afterwards re-annexed to the inheritance. 11 Co. SO. a. 

If A. tenant for life, without impeachment oF waste, with power to 
eut trees, &c. and to make leases for three lives, lease for three lives, 
except the trees, and die before cutting; the trees are re-annexed, and 
his executor cannot cut them. R. Lat. 163. 

But, if the owner of the soil grant all his trees, they arc now severed 
from the inheritance. 

And though the soil itself does not pass, yet a sufficient nutriment 
out of the earth for the vegetation of the trees, is granted. R. J l Co. 
49. b. 

And, if there be a grant to any one and his heirs, he has an inheri¬ 
tance in the trees without livery. 11 Co. 49. b. 

If tenant in tail grant trees, they go to the grantee and his executors, 
11 Co. SO. a. 

But, if the tenant in tail die before severance, the grantee cannot af¬ 
terwards t.ake them. 11 Co. 50. a. 

IF tenant in fee lease, excepting tire trees, and afterwards grant the 
trees to the lessee; they are not re-annexed to the inheritance, but the 
lessee has an absolute property in them. R. 4 Co. 63. b. 

If he lease, excepting trees; ho has power to shew them to a buyer, 
to cut and carry away. R. 11 Co. 52. a. 

If he excepts trees, but only the loppings to his wife; the wife shall 
have the loppings of all the trees there. R. Jon. 376. 

Lessee for life, or years, has only a special interest and property in 
the fruit and shade of timber trees, so long as they are annexed to the 
land. 4 Co. 62. b. Dy. 90. b. 1 Rol. 181. 

And he has a general property in hedges, bushes, trees, &c. which 
are not timber. 4 Co. 62. 1 Rol. 181. 

And, therefore, if the lessee cuts down (a) hedges or trees not tim¬ 
ber, the lessee shall have them. 

So, if dotards, &c. which have no timber in them, are thrown down 
by the wind, &c. the lessee shall have them. Mo. 812. 

So, if a man cut down timber trees, the lessee shall have trespass, in 
respect to the loss of his fruit and shade. 

Though the lessor, or any one by his licence or command, cut them 
11 Co. 48. b. Mo. 7. Jon. 376. 

So, if a house be thrown down by tempest, the lessee may take timber 
for repairs. 1 Rol. 181. 

So the lessee may cut down trees for repairs. Vide in Pleader, (3 O 
11.) — Waste, (D 5.) 

Though he be restrained to take them without assignment; if there 
be no assignment upon request. Lut. 1480. 

But the lessee cannot assign his terra, excepting the trees; for he has 
an interest only in respect of the land, (unless it be, widiout impeach¬ 
ment of waste.) R. Al. 81, 82. Adm. Lat. 269. 


(a) 1. The property in trees severed for an unjustifiable purpose, immediately vests ip 
the general o.wner. 2 & .S. 494. —2. Thus a tenant for life dispunishable,^ 1 T. R. 55. 

— S. Or where there is none such, then to him who has the first estate of inheritance. 
3 P, Wms. 276. Al. 81. 3 Atk. 751. 1 Vps. Sfl4. 546. ^ 4. But ia the case of an 

entry to avoid a fine, the entry has no relation with respect to trees felled. 13 East, 
474. — 5. By severance the special ownership in trees is determined. 1 N. R. 25. 

U 3 And 



mit BIENS. 

And if the lessor except the trees, the lessee cannot take th^ for 
repairs. 

Though he be allowed to take them by assignment for repairs; yet if 
the lessor does not assign, the lessee cannot take them, and if he does 
(akc them, he will be a trespasser, li. Tnt. 1480. 

So tenant after possibility cannot grant his ostate, except the trees. 
Ter Jones, Lat. 27 O. 

But the general property of timber trees remains in the lessor, who 
has the inheritance of the land. 11 Co. 48. 

And, therefore, if he grants the trees during the lease, the grant is 
good, though it shall not take effect until the lease be determined, with-r 
put the assent of the lessee. J 1 Co. 48. b. Coiit. 4 Co. 62. b. 

And, if the lessee cut down trees, or pull down a bouse, the lessor 
may take the timber which the lessee does not use for repairs; for when 
it is severed from the land, the generd. property is in tlie lessor. R, 
i 1 Co. 81. b. R. 4 Co. 62. b. 63. a. 

So, if the trees or bouse be thrown down by tempest, the lessor may 
take them, or maint:|iu trover ibr them. R. 11 Co. 81. b. R. 4 Co. 
.63. b. 

So, if they arc cut down by a stranger, or otherwise severed from the 
land. 11 Co. 81. b. K. per three J. Cro. Car. 242. Jon. 255. 

If he in reversion cut and sell with the assent of the tenant for life, 
being a recusant, he shall have the money, not the king. R. 1 Bui. 18.3. 

So, if a disseisor cut down trees, Jkc, the disseisee, after re-entry, 
shall have trespass; for he revests the freehold in himself ab initio. 
U Co. 51. a. 

And though he shall not have trespass against the feoffee or lessee of 
the disseisor, who come in by title, or against a second disseisor; yet, if 
such feoffee, lessee, or second disseisor cut down trees, &c. tlie disseisee 
after his re-entry, shall have trover; for the property is re-continued to 
him. U Co. 51. b. 

Tlmugh tire feoffee, lessee, &c. had sold or carried them off* from thp 
land; for that does not alter the property. 11 Co. 51. b, 

80 ,. if tenant by the curtesy, or in dower, cut down trees, &c. he in 
reversion or remainder may take them, or maintain trover for them, 
4 Co. 63. a. 11 Co. 82. a. 

So, if tenant after possibility, See. 4 Co. 63. a. R. pont, 1 Rol, 
184. 

So, if tenant for life, remainder for life, cut down trees, &c. he in 
the reversion shall take them, or shall have trover for the trees, though 
he cannot have waste during the same remainder. R. Al. 81. 

So the lessor may take or maintain trover for the bark of the trees 
cut. R. Cro. Car. 242. Jon. 255. 

Though the trees arc converted to boards, See., for the principal subr 
stance remains. R. Mo. 19,20. 

Though the^ are carried away, or converted at the time of ciittuig, 
or afterwards. R. Al. 82. 

Though the lessor docs not seize the trees before the action com¬ 
menced, R, Al. 8 ^. ' 

Yet, if there be a lessee for life or years,* withoift imeachment of 
lyofitej he haa an interest and pr^erty in ti^er trees, &c. and may 

' cut 
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cut them down, end convert them to hie own use. Co. L. 220. a. R, 
Mo. 327. R. 11 Co. 82. b. 

So, if trees are thrown down, or the house prostrated by tempest, the 
lessee without impeachment of waste may take them; for the entire pro¬ 
perty is in him, when the trees are severed from the inheritance by the 
act of the parly or of the law* R* 11 Co. 84. a. 1 Hoi. 183, 4. 

And, if the lessor afterwards sell the trees, and the lessee without 
impeachment cut them down, Uie vendee cannot have trover for them; 
for the sale was void against the lessee. Semb. Cro. Car. 274. 

So, if a stranger cut down the trees, the lessee without impeachment 
may have them, or maintain trespass or trover for them. Cent. 4 Co, 
63. a. Acc. 1 Rol. 183. 

So lessee without impeachment may assign his term, excepting the 
trees. R.A1.82. Lat. 270. 

So he may make a lease except the trees. Vide Lat. 270, 

So may tenant after possibility. Semb. Lat. 270. 

But a lessee without impeachment has not an absolute property in 
the trees; for, if he docs not cut them down during his term, he shall 
not have them, but the lessor shall have them, as annexed to the freehold, 
^ Rol. 182. Lat. 270. 

Bona t^nfiacata, etc. Vide Waive, (D), 

-fclonum. Vide Waive, (C). 

—— fuBittbocuin, et in eiietiHi’ jwaitorum. Vide Waive, (B). 

—— notabilis. Vide Administrator, (B 4.) 


BIGAMY. 

Vide PowGAMV, in Justices, (S S.) 


BILL. 

Bill of appeal. Vide Appeal, (G 4.) 

— -bgtoaF of appeal. Vide Chancery, (2 O 2.) 

Certiorari Bill. Vide Chancery, (2 01.) 

Bill in cbancerr. Vide Chancery, (E 1, 2.—• F. — G. — M. —- Y 8. 
— 2N I, &c.) 

r— of creWt. Vide Merchant, (F 3.) 

— for liiecobetp. Vide Chancery, (2 G 3. — 3 B1, 2.) 

»*— in eauitg for titDee. Vide Chancery, (3 C.) — Bismes, (M 14.j 

•- hi^fpiaenre. Vide Evidence, (C 2.) 

—— of nreeptione. (i) 


(fi) I. The court out of which a reewd' issues cannot take cognizance of a bill of ex¬ 
ceptions tendered at-the trial. Cowp. 501. — a. The court of K. B. after deciding on 
® Kll of exceptions/that evidence rejected in the court of great sessions iu Wales was 
admiuible, will award a venire de novo into the next English county. 2 T. R. 125. — 
3. Where judgment for the plamtilf in C. B. is reversed, on a bill of exepdons in K. B. 
the defendant is not entitled to costs. 5 Bast, 49. — 4. Nor can the costs of a bill of 
exceptbns be included in the taxation below. 1 B. & P. 32 . 

U 4 . Bill 
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of estl^anBe. Vide Action upon the Case upon Assumpsit, 
(A 2.)— Merchant, (F 4-, &c.) 

--obUcatorg. Vide Merchant, (F 2.) — Obligation, (D). 

Sricii"! IBiri- Vide Chancery, (Y 6. — 2 N 1, &c.) 

TBill j.i parliament. Vide Parliament, (G J 1, &c.) 

—— of r.’bieh?. Vide Chancery, (G). ’ 

--of rebibor. Vide Chancery, (F). 

Sinalc^ill- Vide Obligation, (C). 


BISHOP. 

Vide Certificate, (A 1, &c.) — Ecclesiastical Persons, (C 2.) 
— Esglise, (H 11.)— Ireland, (E.) — Pleader, (3 1 12.) — Vh 
SJTOB, (A 8,) 


BODY POLITICK. 

Vide Capacity, (A 2. — B 5.) — Franchises, (F 1, &c.) 


BONA NOTABILIA. 

Vide Administrator, (B^.) 


BOND, 

Vide Chancery, (4 D 1, &c.) — Condition, (A 5. — D 7, 8,) -«■ 
Obligation. — Pleader, (2 G 12. — 2 W9. 16, &c. 46.) 


BOTTOMREE. 

Vide Merchant, (E 4.) 

BREACH. 

3Pteacb of an atoats. Vide Arbiteasient, (G.—H. — I 5,6.) 

--of aconbition. Vide Condition, (M 1, &c. — N.— O I, &c* 

— Si, 2.) — Chancery, (2 Q 2, &c.) 

--of eobenant. Vide Covenant, (E 1, &c. — Pleader, (2 V 

14, &c.) 

:—Of faitb; Vide Prohibition, (0 13.) 

-r-of tbe peace. Vide Justices of the Peace, (B 4, &c.)- r- 

Leet, (L 5.) 

pf pt^on. Vide Escape. — Imprisonment, (M 3.) — Jug- 
xicEs^ (Q). Officer, (G 8.) — Rescous. 
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5Rieati> of tecoflnijante. Vide Bail, (O — P.) 

--of tiu 0 t. Vide Chancery, (4 W 25, &c.) 

3j50iflnmemof a 6wat^. Vide Pleader, (C44, &c. — F 14, 15.) 

BREAD. 

asaiscantj aooas of ®r:an. Vide Justices of Peace, (B 96.) — Leet, 

(L 8,) 

BRIEF. 

(A) etc tfetocral iJoctjBi of toritief. 

Brevet simt regula Jurist breviter ran enarratt intentionem tamm en~ 
arrantis plane exprimit. Co. L. 73. b. 

Writs are either original or judicial. Co. L. 73. b. 

As to mesne or judicial process. Vide in Process. Vide in Exe¬ 
cution. 

And process by writ may bo upon an indictment or information in 
criminal cases. 2 Inst. 40. 

As well as in actions real, personal, or mixed. 2 Inst. 40. 

So some writs are in the nature of a commission. 

As a writ of error or false judgment. 2 Inst. 40. 

A writ for election of knights of the shire for parliament. 2 Inst. 40. 
Or for election of a verderor or coroner. 2 Inst. 40. 

Or for his discharge. 2 Inst. 40. 

A writ of justicies. 2 Inst. 40. 

De ventre inspiciendo. 2 Inst. 40, 

De viis Sc venellis mundandis. 2 Inst. 40, 

De securitate pads. 2 Inst. 40. 

A writ of association, si non omnest <§’c. 2 Inst. 40. 

So some writs are extra-judicial and mandatory j as, a writ for sum- 
monin^ a peer to parliament. 2 Inst. 40. 

Or for summoning one to be chief justice of B. 11. 2 Inst. 40. 

Or for taking the degree of a serjeant at law. 2 Inst. 40. 

A conge d*elire a bishop. 2 Inst. 40. 

A writ de restitutione spirilualium. 2 Inst. 40. 

A writ of livery. 2 Inst. 40. 

A writ of protection. 2 Inst. 40. 

So, writs in the negative; as, de non ponendis in assists j mat is. 
2 Inst. 40. 

Qjiod ne exeat regnum. 2 Inst. 40. 

In all actions the king’s writ shall be allowed ex debito jusiiiia. 
2 Inst. 40. 

And, as it was established by parliament originally, it cannot be 
changed without authority of parliament. 2 Inst. 40. 

AU writs ought to issue under the great seal, and in the king’s name. 
Vide Process, (A 2,3.) 

A writ generally shall be directed to the sheriff or coroner. 2 Inst. 41. 
But it may be directol to the party himself. 2 Inst. 41. 

For more concerning the various sorts of writs, vide their respective 
tides. 


BRIBERY. 
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BRIBERY. 

Vkle Officer, (I,) — Parliament, (G S.) 

BRIDGES. 

Vide Chimin, (B 1, &c.) — Uses, (N 4.) 

BRINGING MONEY INTO COURT. 

Vide Pleader, (C 10.) 

BROKAGE. 

Vide Chancery, (3 Z 8,)— Officer, (A 2.) — Usury, (D), . 

■■ ' . ■ . . . - Hi ■> 

BROKER. 

Vide Merchant, (C). 

BUGGERY. 

Vide Justices, (S 4. — Y 13 .J 

BURGAGE TENURE. 

Vide Burbougu, (£,) 

BURGESS. 

Vide Burrovgh, (D.) 

BURGLARY. 

Vide Justices, (P 2, &c, — Y y.) 


BURIAL. 

Vide Cemetei^y, (B.) 


BURROUGH. 





( m ) 


BURROUGH. 

(A) 'Burreugt; p. m 

(B) Citg; toftat jSf)aU tz. p.m 

(C) Citizen, p. 299. 

(D) ^Ourgejfjj, p..m 

(E) Cenure In burgage, p. soo, 

(A) 15urroug!) j tDfjat siball be* 

Burrough imports an antient town of principal note, and which en¬ 
joys particular privileges. Lit. s. 164. Co. L. 109. Brady’s Treat, 
of Burroughs, 2, 3. 

Every city is a burrough, but every burrough is not a city. Co. L. 
109. 

Every burrough sends burgesses to parliament,* and, therelbre) na 
town shall now be called a burrough, which does not send burgesses to 
parliament. Lit. s. 164. Co. L. 108, 9. The writ of summons com* 
mands, quod de quolibet burgo duos burgenses eligi facias^ ^c. and the 

antient return was, won sunt alii burgi^ &c. - - But Brc^y says, that 

towns in antient demesne which sent burgesses to parliament, were yet 
not burroughs. Brady’s Treat, of Burroughs, 36. 

So, hurgus is used promisau. 

A burrough might be within a seigniory of the king, or of another 
lord spiritual or temporal. Lit. s. 162, 3. 

Some burroughs are incorporate, and some not incorporate. Co. L. 
108. b. Hob. 15. But Coke says, that it was there resolved, that bur¬ 
roughs cannot take privilege, unless they are incorixxrated. 12 Co. 121. 


(B) Citp; tofjat ftWl be* 


A city is a burrough incorporate, in which there is or was a bishop 
within time of memory. Co. L. 109. b. 

Yet Westminster is a city, though not incorporated. 

So Cambridge, Leicester, &c. were antiently called cities, th 0 i);|^ 
there never was any bishop there. Co. L. 109. b. Brady’s PreH to 
the Treat, of Burroughs. 

And a city was promiscuously called villa or villata, Mad. Fhnp^ 
Burgi, 2. 


(C) Clti>eiT. 


As to the election of citizens to parliament, vide hi PSur&niMUL 
(D &c.) 


(D ‘Borgww* 

I 
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BURROUGH ENGLISH. 


(B) 'Burgejfjef. 

As to burgesses elected to parliament^ and the manner of the election} 
vide in Parliament, (D 7, &c.) 

How one shall be elected a burgess, and what he must do after his 
election, and how disfranchised, vide in Franchises, (F 20, &c.) 

(E) Ccnure in burgage. 

In antient burroughs, all having tenements there, usually held of the 
king by rent, which is a socage tenure, though called tenure in bur'^ 
gage. Lit. sect. 162. 

IBurwueJ) court. Vide Couhts, (P 1, &c.) 


BURROUGH ENGLISH. 

(A) 'Burrougb aBngU0b. 

Vide Gavelkind, (A.) Copyhold, (K 4.) 

By the custom in some burroughs, the youngest son shall inherit (c) 
all the tenements within the same burrough, as heir to his father; and 
this is called burrough English. Lit. s. 165* 

And this custom is very reasonable; for the youngest is least able 
to help himself. Lit. s. 211. 

And it shall be in the same manner in copyholds as in freehold. R. 
Cro. Car. 411. 

And where the custom extends to land, it shall extend to a rent is¬ 
suing out of the land. 1 Sal. 244. R. 2 I^ev. 87. 

If such land be demised to A. and his heirs pur outer vie, it shall go 
to the youngest son. 2 Ver. 226. 

So, by custom, the youngest brodier shall inherit. Co. L. 140. b, 
110 . b. 

Or the youngest daughter shall inherit alone. Co. L. 140. b. 

So, the youngest son, if be be not of the half blood. Co. L. 140. b. 

So, by custom, the eldest daughter alone may inherit. Co. L. 140. b. 
Cro. Car. 484. 

But these customs shall be taken strictly; and, therefore, the custom 
of burrough English does not extend to the youngest broUier, without 
a^ecial cu.stom. 2 Cro. 198. Cro. Car. 4J1. 1 Rol. 623. 1, 42. 

Nor a custom for the youngest brother, daughter, sister, &c. extend 
to an aunt, &c. 1 Rol. 623. 1. 40. 4 Leo. 242. Godb. 166. 

Qr a niece. 4 Leo. 242. 


(c) 1. ^urroudi English lands descend in the same way and under the same re¬ 
strictions, in and under whicli other lands descend, except that the person to whotq 
they descend is altered by the custom. Ld. ltd. 1024. — 2. Therefore where the 
issue of an eldest son would take by descent at common law, jure representalumit, 
the issue of the youngest will take by the custom. Ibid. — 3. So a right of enUy 
into such lands will descend as would the land. Ibid. — 4. A settlement was made 
before marriage of a freehold estate to the husband and wife for life, and after th«ir 
deeeaw; ta die hdrs of the husband on the wife; and of copyhold in Borough En¬ 
glish, to the husband and wife for life, and after thdr decease, to the heirs of their 
two bodies, in like manner and to the same uses as the freehold. Held, that th < 
youngest son shall succeed as heir in tail to the copyhold. 2 Blk. 1228. 

So, 


Bttrrough EngUsh. SOI 

So, if there be a custom, that a descent shall be to the youngest 
son, and he dies in the life of his fatlier; the descent shall not go to his 
issue, without a special custom. Court divided Jon. 362. R. cont. 

1 Sal. 243. Mod. Ca. 120. {d) Vide infra. * 

So, if the father die, and afterwards the youngest son dies witlioul 
issue before entry; it shall not descend to his youngest, but to his eldest 
brother. Dub. Jon. 362. But it would have been clear, if the youngest 
son had entered. Ibid. 

So, if the father die, and the youngest son enter, and afterwards a 
younger son is born, he shall not enter; for the custom shall take elfeqt 
in him who was youngest at the death of the father. Dub. Jon. 362. 
Cro. Car. 412. Inclined cont. Sal. 244. 

So, if A. be tenant for lifej the reversion to B. who has three sons, 
and dies, and the youngest son dies in the life of A. the descent shall be 
to the oldest brother, and not to the middle. Dub. Jon. 362. Cro. 
Car. 412. Semb. cont. 1 Sal. 243, 4. Mod. Ca. 120. Vide infra. 

Lands of the nature of burrough English, in other respects usually 
pursue the course of the common law; and therefore, a tenant of such 
land shall have error, attaint, &c. Jon. 361. 

Shall have a formedon for the lands in tail. .Ton. 361. 

Shall be vouched; charged for the debt of his ancestor, &C. Jon, 
361. 

Shall have his age. Jon. 361. 1 Sal. 243. Mod. Ca. 122. 

So he may vouch. Jon. 361. 

So, the descent shall generally be governed by the rules of the com¬ 
mon law: and therefore, if tenant of lands of die nature of burrough 
English be seized in tail male, tlie descent shall be to the youngest son. 
Co;L. 110 . b. 

So, if such land be given to A. and his heirs, for the life of B., and 
A. dies, his youngest son shall take. Co. L. 110 b. 1 Sal. 244. R. 

2 Lev. 138. 

If there be a surrender to A. and his heirs, who dies before admittance, 
his youngest son shall have it. 11. 1 Mod. 102. Cont. 1 Sal. 243. 
where the custom was found specially, that if A. die seized, it shall 
descend to his youngest son, but acc. if it was found to be burrough 
English. 

If tenant in burrough English has a son by one ventre, and a son 
and daughter by another, and\lies, and the youngest son enters, and 
dies, the daughter shall have it; for there shall be &possessio fratris. 
Jon. 361. 

If he has three sons, and settles his estate to himself and his wife for 
life, remainder to his right heirs, and dies; the reversion descends to 
the youngest son. R. Jon. 361. Cro. Car. 411. 

If the youngest son dies, and he afterwards purchases land of the na¬ 
ture of burrough English, it shall descend to die son, or daughter of the 
youngest. R. 1 Sal. 243, Mod. Ca. 120. 

If tenant in burrough English be disseised, his youngest son shall enter. 
1 Sal. 243. 

So, if by custom, if there be no heir male, the descent be to the 
eldest daughter, and, If no daughter, to the eldest sister, and,- if no 


sister, 


{d) Ld. Rd. i084. 1 P. Wmt. 63. 
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BYE-LAW. 

sister^ to die eldest cousin; if the eldest dauj^litci* die in Uie life of her 
father, leaving a dau^ter, she shall have it witliiu the custom, by de- 
scent.from her grandfather. R. 1 Hoi. 623.1. 45. 

But the youngest son, being heir by the custom, shall not be bound 
by the warranty of his ancestor; for that descends to the heir at the 
common law. Jon. 361. 

Nor, shall vouch upon a warranty made to the father and his heirs. 
Jon. <361. 

So, if a descent be to the youngest son, who has no soQ) or but one, 
the custom ^ali be suspended, till there be a younger son in esse, H. 
Jon. 361. 

So a particular custom may make a variance from thegeueral custom. 
Jon. 361i 


BYE-LAW. 

(A) tolboni it mag tz p* sos. 

(B 1.) SfiJljat be a gooD ftge*latD* p. sos. 

(B 2.) For regulation of a man’s right, p. 304. 

(B 3.) Or, regulation of trade, p. 305. 

(B 4.) Tlioiigh a charge be imposed, p. 306. 

(B 5.) Though there be no notice, p. 30(). 

(C) CQbat lebaii not be a gooo bgc^ata. 

(C 1.) If it be not allowed by the st. 19 H. 7. p. <306. 
(C 2.) If it extends to a stranger, p. 307. 

(C 3.) In restraint of trade, p. 308. 

(C 4.) In restraint of a right, p. 309* 

(C 5.) To cliaige the subject, p. 309. 

{C 6*) If it be unreasonable, p. 309. 

(C 7.) A bye-law void in part, is void for the whole, 
p. 309. 

(D) 9Bbat temebp jefboll be aliofeaeb upon a bge^alo. 

(D 1.) By debt* &c. p. 310. 

(D 2.) By distress, &c. p. 310* 

(E) IBbat noL 

(E 1.) By imprisonment. p.311* 

(E 2.) By sale, &c. p.3Il. 

(A) TBg tobom It mag be mabe* 

A CflvpdV^Mkm (e) tnay make bye-laws, without an express powfet by 
their charter to make them. R. 10 Co. 31. a. R. Hob. -211. Per 

Holt, 

(«) 1. If power of making bye-laws is by charter given to a select l)ody, thw do 
not r^mnt fbc whole community, and cannot assume to themselves what befoim 
to It; if the power of midmg tijye*lav8 is in the body at large, they may delegate them 

^ righW 
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Holt, C. J. Trin. 11 W. 3. Vide Mo. 579. 584. R. 5 Mod. 4 S 9 
1 Sal. 14;2. Cardi. 482. 

And such power a corporation has, though it be erected within 
memory. Cont Mo. 869. Acc. Mo. 684. 

'[^ough it be erected for a particular cause; as, for relation of 
navigation, trade, charity, &c.; as the Trinity-house. Dub. 2 Jon. 145. 

So a custom to make a bye-law may be alleged in an ancient city,- 
or borough. 

So, in an upland town, which is neither city or borough, to make a 
bye-law for repair of the church, the good ordering of a common, or 
such like thing. Co.L. llO.b. R. Cro. Car. 498. Adm.Hob. 212^ 

So, by custom, the tenants of a manor may make bye-laws for the 
good order of the tenants. I Rol. 366.1.35. Mo. 75. Adm.Hob.212. 

So may the homage. Adm. 1 Rol. 366.1. 16. Dy. 322. a. R, 
1 Rol. 365. 1.85. 

So, resiants in a leet. Mo. 679. 684. 

And a leet by custom^ may make a bye-law for good ordering of a 
common. R. Cart. 179. 

So, for husbandry, or trade. Per Lea, C. J. Pal. 396. 

So every town has power to make bye-laws, without special custom,- 
for the public good: as, for repair of a church, highway, &c. R. 5 Co* 
63. a. 

And in such cases the major part binds the others. 5 Co. 63. a. 
3 Leo. 265. Dal. 103. Mo. 579. 

But the inhabitants of a town cannot, without a custom, make bye¬ 
laws for their private advantage; as, for the good ordering of a common,- 
&c. R. 5 Co. 63. a* 

And where they can, the major part does not bind die others, except 
where the custom warrants that also. R. 5 Co. 63. a. 

So the tenants of a manor, homage, &c. cannot make bye-laws, with^ 
out a custom. R. Say. 74. 

So a custom, that the steward, with the consent of the hom^e, may 
make them, is not good; for the homage ought to do it. R. 3 Lev. 49. 

(B 1.) iRQjjat jjfian fee a goou tjgeslatj. 

Every bye-law must be (f) Ugif fideij rationi consona* 8 Co. 126* 

And, 


rights to a select body. 3 B. M. 1827. — 2. A bye-law returned to be made by the 
bo<ly at lar^, may be good, where the power is given by charter to a selert number to 
make bye-laws in the stead, for and in the name of the whole; for it night be made 
by the select body acting in the name of the whole; and if found to be nme in due 
manner, it shall be «> intended. 1 ^ B. M. ^27. — 3. A bye-law cannot su¬ 
peradd a qualification to an elector wluch the charter does not require. Thus, if 
charter gives the right of election to mayor,jurats, and commonalty, a byeJaw cannot 
restrain It to mayor, jurats, and such of the commonalty as have served churchwarden 
and overseer. 3 B. M. 1827.— 4. Nor if the charter places the election in themi^-or, 
aldenaen, andcommonaltv,and the power of making bye-laws in the mayor and alder¬ 
men, can the mayor and aldermen, with the assent ot the eommonidty, tdee the right 
of deotion firom the commopalty. 4 B. M.>2515. 

(/} 1. Corporarion by charter cannot make bye-laws inconshtent with tiie intentioa, 
or eounteracung the directions of thdr charter. 4 Burr. 2204. — 2. But to awfid a 
bye-law upioa me ground of contem^ted inconvenience, the inconveiricBee must ap¬ 
pear pnobriile. 12 Bust, 22.-3. ne long continuance of a bye-law, though pot 

safieient 
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And, if it be lau;ful and reasonable, it will be good, though it be tidt 
confirmed, or allowed according to the st. 19 H. 7. 7. R. 5 Co. 63. b. 
1 RoL 363.1. 35. Vide post, (C 1.) 

So, if it appears to the court to be reasonable, it is sufBcient, though 
it be not averred to be so by pleading. 8 Co. 126. b. 

So it may be reasonable, though the^ penalty be to be paid to those 
who make the bye-law. R. 1 Sal. 397. 

So, generally, it shall be reasonable, if it be for the public good of 
the corporation. Carth. 482. (g) 

(B2.) For regulation of a man’s right.—^Vide post, (C 4.J 

And therefore, a bye-law, made only for the regulation of any one in 
the use or exercise of that which he has a right to do, will be good; 
as, a bye-law that no commoner shall put his sheep in such a part of the 
common; for he is not restrained for all beasts, nor as to the sheep, for 
the whole common. R. 1 Rol. 365.1. 25. Cro. Car. 497. 

Or, that he shall not put beasts upon the common till such a day. 
1 Rol. 366.1. 30. 

Or, till the farmer of the rectory there ring the bell; for he is an in¬ 
different person. R. 1 Rol. 366. 1. 20. Dy. 322. a. 

So a bye-law for avoiding confusion in popular elections, that the 
mayor, or aldermen, &c. shall be elected by a select number, is good. 
R. 4 Co. 78. a. 3 Bui. 71. 

So, a bye-law, that no one, not born in such a town, or an inhabitant 
there for tliree years, shall be allowed to inhabit there, without a testi¬ 
monial of his good behaviour. Hard. 56. 

So a bye-law, that every one, chosen sheriff of London, shall serve, 
unless he swears at the next hustings that his substance is not of the 
value of 10,000 f. and brings six witnesses, to be allowed by the mayor 
and aldermen, that they believe him, is good; for he ought to serve de 
jurCf when he is chosen; and therefore the bye-law is in ease of him. 
R. Trin. 11 W. 3. B. R. Vanacker. 5 Mod. 441. 1 Sal. 142. 


sufficient to legalize it, if in itself illegal, affords a fair presumption that there is no 
intrinsic inconvenience in it. 12 East, 22. — 4. A byc-faw restraining tlie exercise of 
elective functions, heretofore possessed by the corporation at large, to a select body, is 
valid, where no inconvenience appears likely to result. 12 East, 22. 13 East, 567. — 
5. A corporation has no power to exclude an integral part of the body, when a charter 
gives them the right of election. 4 Burr. 2515. — 6. A bye-law cannot superadd a 
qu^ification to an elector which the charter docs not require. S Burr. 1827. supra.— 
7. A bye-law inconsistent with the constitution of the corporation as prescribed by their 
charter, is void, 4 Burr. 2260.; though to supply a defect therein: thus a bye-law 
giving to the president of a select body, a casting vote in case of’an equality ofvotes, 
where, by the charter, the election is to he by the majority: since this, in effect, is 
giving to the president the right of nomination. 6 T. R. 732. — 8. A bye-law wMch 
gives a voice in the election to any person to whom it was not given by the constitu¬ 
tion of the borough, is bad. 13 East, 367. 

(g) 1. A corporation having right to make bye-laws to govern the inhabitants, ahd 
to make secondary burgesses out of the inhabitants, and capital burgesses out of tiie 
■ secondary burgesses, make a bye-law, that every inhabitant chosen a burgess, and re¬ 
fusing to serve, shall forfeit, &c. I'his is a good bye-law; but it relates to inhabitants 
reusing to be secondary burgesses only, and not to scco‘:dary refusing to be capital 
burgesses. B. R. H. 284. — 2. A bye-law of a company, to elect such and so many of 
their members as should seem convenient, on pain to forfeit 25l. on refusing to accept 
or to pay admission-fee, is good: for the court will not presume the party elected is un¬ 
fit > and if he is, it may be pleaded, or given in evidedee on nU debet. l B. M. 23,9. 
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(B 3.) Or regulation of trade.—Vide post, (C S.) Vide 

Trade, (D 2.) 

So a bye-law for the regulation of trade will be good; as, that no 
one shall use (h) an hot press in London; for it is dangerous for fire, 
and deceit. R. 1 Rol. 365.1. 20. 

That no one sell his cloth before it be searched at Blackwell Hall. 
R. 5 Co. 63. Mo. 580. 

That such a baker bake tvhite bread only, such an one onlv brown. 
Hard. 56. 2 Rol. 391. ^ 

That bricklayers do not plaister with lime and hair,-which is pro¬ 
per to plaisterers. R. 2 Rol. 391. Pal. 396. 

Nor archers make bows, or bowyers, arrows. 2 Rol. 391. 

That coblers do not make boots or shoes, which belong to shoe- 
raaket's. 2 Rol. 391. 

So a bye-law to restrain the number of carts in London, without li¬ 
cence from Christ’s Hospital, is good. 4 Mod. 228, 229. Cont. R. 
1 Rol. 364.1. 25. R. acc. Ray. 288. 324. 328. 1 Sid. 2.84. 

Or, hackney coaches. Dub. 4 Mod. 227. Skin. 371- 
That no silk-throwster use more than so many spindles in a week. 
R. 1 Lev. 229. 

' That no one shall be a broker, unless he be licensed and sworn. 
Ray. 294. 

That none shall take for journeyman any one not free of London. 
Hard. 56. 

That none shall unlade coals out of a barge, if he be not of the por¬ 
ters’ company. Semb. 3 Mod. 193. 

So, where a power to make bye-laws is confirmed by parliament, or 
warranted by prescription, a bye-law will be good, which would not be 
so, if founded upon the charter only; and therefore, a bye-law in Lon- 
iion, that no one, not free of the city, shall use a trade by retail there, 
will be good; for the customs of London are confirmed by parliament. 
R. 8 Co. 125. 


{h) 1. General restraints of trade are bad; particular restraints, either as to time or 
place, are good, if for a sufScient consideration. Willcs, 584. — 2. And a bye-law, 
by a trading company, prohibiting the individual members trading on their private ac¬ 
count, is good. 8 T. R. 552. — 5. So semble, that a bye-law that members of one 
company shall not be members of different companies, is good. 2 M. & S. 60. — 4. So 
that a bye-law that a butcher in London shall be free of the butchers’ company. 5 Burr. 
1322. 1 Blk. 372. — 5. So that a bye-law by the mayor and common council of 
Exeter, that no butcher or -other person should, within the walls of the said city, 
slaughter any beast under certain penalties; being not in restraint of trade, but only a 
r^Iatioo ont. Cowp. 269.— 6. So that no one shall exercise the trade of a joiner 
who it not free of the joiners’ company. Str. 675. — 7. So that no stranger use the 
craft of a tailor in Bath, except first made free, under penalty of 3s. 4d. per diem; 
founded on custom that no stranger hath used said craft there, unless made free. 

4 B. M. 1951.—8. So that brewers’ drays should not be in the streets of London after 
eleven in the forenoon in summer, and one in winter. Str. 1085. B. R. H. 405. 
Andr. 91.—9. So that no person shall be made free of a company till called at three » 
meeting of- the mayor and aldermen of a city, and the wardens and stewmds of the com¬ 
panies in it, beforeliis admittance, and approved by the majority; it not being a 
restraint upon, but a regulation of trade, l B. M. 127.-y 10 . ,So that no member of 
the company of surgeons of London shall take an -apprmitice who doe& not understand 
Latin, to be examined and tried by one of the governors. 2 M. B. 892. 

VoL. II. X 


That 
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That no one shall be allowed as an hawker in London, without li¬ 
cence, &c. Ray. 294. 

- That no one s^all use a trade in a borough, not free there, where the 
bye-law is founded upon a custom to such Intent, thoueh ^e custom be 
not confirmed by parliament. Adm. Lut. 564. Adm. Godb. 254. 
8 Co. 125. a. Court div. Cart 69.115. (>} 

(B 4.) Though a charge be imposed.—Vide post, (C 5.) 

So, though a bye-law impose a reasonable charge^ it will he good, 
when he who pays it has a benefit by the bye-law; as if there be a bye¬ 
law, that«very burgess in St Alban’s pay a reasonable sum for builduig 
of the courts, when the term was held there, Semb. 1 Rol. 363.1. 50. 
5 Co. 64. a. 

Or, for cleaning the borough upon the coming of the judges. Adm. 
Mo. 580. 

Or, for his proportion of pontage, murage, &c. to be paid by the 
borough. D. Mo. 580. 

So a bye-law, that a burgess shall make a feast at his election, is 
good. R. 2 Cro. 555. 

That every one, admitted to the livery in the vintners’ company, pay 
SI/. 13s. 4d. when the custom warrants the payment of a reasonable 
sura, for the dignity and charges of the company. R. Ray. 446. Semb. 
1 Sal. 349. 5 Mod. 319. 

(B 5.) Though there be no notice. 

So a bye-law will be good, though no notice of it be given to the 
party; as, if there be a %e-law at the court of a manor, notice is not 
necessary; for all die tenants of the manor shall be intended to be conu¬ 
sant. R. Cro. Car. 498. 1 Rol. 365.1. 50. 

A bye-law, that a sheriff chosen for London, shall forfeit 400/. 
upon refusal, unless he swears at the next busting, that he is not worth 
10 , 000 /. &c. Notice need not be given of the election; for every 
frcemuiought to take notice. R. 5 Mod. 442. 1 Sal. 142. Carth. 
484. 

Though the liverymen only attend the election: for they r^resent 
the freemen. 1 Sal. 142. 

A 

(C) leiliall not he a gooO hpesIatKb 

(C L) If it be not allowed by the st. 19 H. 7. 

But by the st. 15 H. 6 . 6 . a corporation shall not make an ordinance 
to the diminution or disherison of the franchises ofdw king,, or oAers, 


(t.) The following l^e-laws of the college of physidans, were bdd reasonable. No 
person is admiwible as a candidate for admission into the college, unless he has 
t^en the degree of M. D. at Oxford, Cambridge, or Dublin; except,). that the pre¬ 
sident may propose, once in every other year, a doctor of physic of a certain 8ta:^ng, 
who may be admitted a fellow on approval by the college} 8. that any fellow may 
propme a doctor of physio at a certun age and standing, who, on approval at a 
certain meeting, may he admitted a fellow. 7 T. R. 383. 


contrary 
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contrary to tho common profit; or an ordinance of charge; but that is 
now expired. 1 Rol. 363.1. 10. 

So, by the st. 19 H. 7. 7. no ordinance shall be Vnade to the dimi¬ 
nution or disheriaon of the prerogative of the kihg, or of bthei's, or 
against the common profit, or to restrain a suit to the king, unless it be 
approved by the chimcellor, treasurer, two chief justices, or three of 
them, or both the justices of assize, on pain of 4)01. 

But this stat. extends only to guilds, fraternities, &c. not to cities, 
boroughs, &c. Per Att. Quo W. 44. 

So an ordinance, not allowed according to the st. 19 H. 7. 7. is not 
void; but it cannot be executed without being subject to the penalty of 
the stat. 1 Rol. S63.1. 37. Per Att. Quo W. 44. R. 11 Co. 54. b. 
Videant^ (B 1.) 

(C 2.) If it extends to a stranger. 

So a corporation, without authority of parliament, or an express pre¬ 
scription, cannot make a bye-law which shall bind a stranger. Per 
Curiam, 2 Vent. 33. 

And therefore, a bye-law by the university of Oxford, that every one, 
privilegiatm vel mn privilegiatiis, found in the street after nine at night, 
without a reasonable excuse, shall forfeit 40 s. docs not bind the towns¬ 
men. Semb. 2 Vent. 33. 

So a bye-law that any person elected into an office, who refuses, shall 
forfeit 102. will be void; for thereby a stranger elected shall forfeit. 
R. 3 Lev. 294. 

And though the words are, duly elected, and the person elected was 
a burgess, it will not be cured. R. 3 Lev. 294. 

So a bye-law, by the homage, or tenants of a manor, does not ex¬ 
tend to persons who do not hold of the manor. 1 Rol. 366.1. 36. 
R. Sav. 74 . 

So a bye-law by the corporation of butchers, that no one shall sell 
Veal within the city, unless the kidneys are dressed as the kidneys of 
sheep, is void, as to a stranger. R. 1 Bui. 11. 

So a bye-law by the corporation of Trinity-house, that every mariner, 
within twenty*four hours after anchorage in the Thames,, put his gun¬ 
powder on shore, does not bind; because the corporation has no juris¬ 
diction upon the Thames, &c. Semb. 2 Jon. 145. 

So a bye-iaw by the corporation of homers, that none of the company 
buy horns within twenty-four miles of London, but of two persons by 
them appointed, is void; for they have not jurisdiction within twenty- 
four mil^. R. 3 Mod. 159. 

So a bye-law in London, that no one, coming to the port of London, 
shaU use any other than a city porter. R. 1 Sal. 143. 

A bye-law in Exeter, that no person, not being a brother of the so¬ 
cle^ of cordwainers there, shall use the trade of a shoemaker, 8cc. 
within the city or county of Exeter. Bridg. 139. 

But, if a fraternity, &c. be allowed to take men of another trade> or 
strangers, into their Eternity, a bye-law by them binds all of the fra¬ 
ternity, thou^ strangers to the mystery. Mo. 579.586. 

So a bye-law a corporation, &c. binds a stranger within their pre¬ 
cinct t as, a bye-law for the rc^ulatbn of common by the tenants .of a 

X 2 manor, 
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manor, binds a stranger within the precinct of the manor. Q. Hob. 
21,2. Seittb. Cart. 179. 1 Sal. 193. 

So a bye-law ‘in London, that no freeman, or stranger, sell cloth 
within the city, before it be searched at Blackwell-Hall, is good against 
a stranger; for it is for an offence within-the city. R, 5 Co. 63. d. 

So a bye-law, that a man, elected sheriff of London and Middlesex 
at Guildhall, forfeit, &c. if he refuse the office, is good, though Mid¬ 
dlesex be out of London; for the office and election is there. R. in B. R. 
Trin. 11 W. 3. Vanacker. S Mod, 441. 

So, where a bye-law is made for prevention of fraud, or corruption, 
a stranger shall be bound. Semb. 1 Bui. 12. 

As, that every foreigner, who sells. goods usually sold by weight 
within London, shall carry them to be weighed by the king^s beam, 
maintained by the city. R. 1 Lev. 15. (^) 

(C 3.) In restraint of trade.—Vide ante, (B S.) Vide Trade, 

(D 2.) , 

By (2) the st. 3 H. 7. 9. a bye-law in London, that no freeman 
shall sell his wares at a fair or market out of the city, was annulled. 
1 Rol. 363. 1. 25. 

By the st. 12 H. 7. 6. a bye-law by the merchant adventurers, that 
none sell, or buy in the dominion of the duke of Burgundy, without 
their licence, was annulled. 1 Rol. 363.1. 30. 

So a bye-law is void, that no one use his trade in such a town, who 
was not apprentice there at the same trade. R. Mo. 869. R. 1 Rol. 
364.1.20. Hob. 211. 

Or, that no apprentice there use his trade, till seven years afterwards. 
R. 1 Rol. 364.1. 12. 

That he shall not use his trade there without the allowance of the 
corporation of tailors, or three of the master and wardens, or proof 
that he was an apprentice; for it does not appear, what proof will be 
rcKjuired, and therefore there may be a prohibition. R. 1 Rol. 364. 
1. 45. 11 Co. 53. 1 Rol. 4. Godb. 253. Adm. Hob. 211. 

That he shall not use a trade in London, unless he be free of such a 
co^any; for he has a liberty of any company. R. 5 Mod. 104, &c. 

Inat he shall not use a trade in a city, borough, See. unless he be free 
there, where there is no custom for it. R. Lut. 564. R. where the cor¬ 
poration was made within time of memory. 8 Co. 125. a. Adm. 
Godb. 253. 

So a bye-law is void, that no merchant-tailor put his clothes to be 
dressed but to clothworkers of the same company; for this amounts to 
a monopoly. R. 1 Rol. 364.1. 35. 11 Co. 86. 


(i) 1. All inhabitants within the limits of a corporation, are amenable to the laws 
made for the good government of the place, though they be not corporators. Cowp. 
370 .— 2 . Ana the crown may grant to a particular corporation the power of making 
bye-laws, in fiirtherance of the objects of their institution, binding upon third persons, 
as well as their own fraternity. i H. B. 370. 

(/) 1. A bye-law in restraint of trade is bad, unless there be a custom to support 
it. '3 Burr. 1847.—-3. Hence a bye-law limiting the number of apprentices to be twen 
by freemen of the corporation. 7 T. R. 543. — 3. And a custom warranting bye-laws 
to regulate the number of apprentices to be taken by the members of a corporation, 
will not authorne a bye-law altering tlieir qualifications. 3 East, 183. 

Or, 
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Or, that he put one half of his clothes to them. R. Mo. 587.591. 
2 Inst. 47. 

So, a bye-law, that one shall not sell any sand, except what be 
takes out of the lliames, is void. Ray. 293. Oodb. 106. 

(C 4.) In restraint of a right. — Vide ante, ,(B 2.) 

So a bye-law for the total restraint of one's right, will be void: as, if 
a man be debarred the use of his land. R. Sav. 74. 

If a commoner be excluded from the common. 3 Leo. 264. 

So a bye-law that a commoner shall put no steer upon the common 
above a year old, is void. 

(C 5.) To charge the subject. — Vide ante, (B 4.) 

By the st. 34 Ed. 1. de tallagio non concedendoj no tallage or aid 
shall be laid or levied in our realm by us, or our heirs, without the 
assent of the bishops, barons, knights, and other freemen of our realm. 
Vide in Parliament, (H 9, &c.) 

And therefore, every charge levied upon the people without assent of 
parliament, will be void. 2 Inst. 60, 61. 

If a bye-law impose a charge, without an apparent benefit to the 
party, it will be void: as, a bye-law, that all coming to market pay Gd. 
per cart, &c. for standing there. Semb. in Quo W. per Treby 29. per 
Att. 42. 

So a bye-law, that all carmen, who are licensed in London, pay 20$. 
for a fine upon admittance, and 17s. 6d. per annum to an hospital, is 
void. R. Ray. 328. 

(C 6.) If it be unreasonable.' 

So a bye-law, not reasonable in any respect, will be void, (m) 

So a bye-law, not good, shall not be allowed, because it is approved 
according to the st. 19 H. 7. 7. R. 11 Co. 54. b. 

(C 7‘) A bye-law, void is part, in void for the whole. 

A bye-law, being entire (») if it be unreasonable in any particular, 
shall be void for the whole: as, if the penalty be unreasonable. 

Or, to be levied by imprisonment, sale, &c. 

Or, to be levied by distress and sde; it will not be good for the dis- 
'tress. R. 2 Vent. 183. (o) 

(D) iixibat 


(m) It cannot impose, or empower the administering of an oath. Str. £36. 

(n) A bye-law may be good in part, and bad in part, provided the two parts arc 
entire and distinct from each other. 8 T. R. 356. 

(o) 1. Every bye-law may be rq;>ealed or new-modelled by the body which enacted 
it. 12£a8t,32. 13 East, 367.— 2 . Where, however, a power is given by the authority 
(whether statuteorcharter), creating the corporation, to inflict a specific punishment, they 
are precluded from inflicting any other. 1 T. R. 118. — 3. Corporations created by act 
of parliament, are upon a footing, and no more, with those created by cha^r. Nei¬ 
ther, nor without an express power given to them, pan they make bye-laws to incur a feft*- 
eiture. l T. R. 118. •— 4 Where a bye-law declares, that if any offender shall deny, 

X 3 refuse. 
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(D) (DObat remeti^ isifia!! be aHolseti upon a iipe4ato. 

(D 1.) By debt, &c. 

A bye-law may enact a penalty to be recovered by debt, &c. R. 
5 Co. 64. a. 1 Rol. 366.1. 46. 

So, it may ordam, that the chamberlain of London shall have debt 
for it. 5 Co. 63. b. 1 Rol. 366.1. 50. Mo. 403. (p) 

So, if the bye-law does not mention how the penalty shall be re¬ 
covered, debt lies upon it. 1 Rol. 366.1.48. 

So an action upon the case lies upon an assumpsit, for the penalty of 
a bye-law. R. 2 Lev. 252. Clift, 901, 902. 

So a bye-law, that the penalty shall be recovered only in debt within 
the court of the city, &c. in which no essoign, is good, &c. R. 1 Lev. 15. 

(D 2.) By distress, &c. 

So a bye-law may enact, that the penalty shall be recovered, or levied 
by distress. 5 Co. 64. Adm. 3 Lev. 281. 1 Rol. 366. 1.42. 

And though it do not say, what beasts shall be distrained, it will be 
good; for it shall be intended the beasts of the offender. R. Dy. S22,a. 
1 Rol. 366.1. 10. 

But a penalty cannot be levied by distress, without a prescription to 
levy, or the express words of the bye-law, that it shall be so levied. 
1 Rol. 367. 1.5. 


rerusc, or neglect to pay the penalty thereby inflicted, he shall be liable to an action 
of debt; an action lies without a previous demand. 3 B. & P. 434. In justifying 
under a byc-Iaw imposing a penalty for doing an act contrary to former bye¬ 
laws, these must be set fortli. 3 Wils. 155. — 5. The means used for Compelling 
payment of a penalty inflicted by a bye-law, must be such as are usual and 
reasonable. If the usage is silent, an action is the only remedy. But in no case can 
extraordinary measures be adopted, such as the infliction of an additional penalty for 
non.payment, namely, by depriving the delinquent of his profits as a member of the 
body in question, whilst the sum is unpaid- But, semble, to enforce payment, by de¬ 
ducting the fine from such profits, may n6t be unreasonable. 2M. 53. — 6. A 

corporation cannot give the right of suing for the penalty of a bye-law, to any other 
but the corporation. 2 Wils. 266. — 7. And where a penalty, un wr a bye-law, is given 
to the master and wardens to the use of the master, wardens, and company, (the corpo¬ 
ration) the master and wardens alone can sue for it. 1 B. & P.S9. — B. A count in 
debt for a forfeiture under a bye-law, must be special, l B. & P. 89. 

ip ) I. The master, wardens, and commonalty of a coinpany, cannot sue for a pe¬ 
nalty forfeited to the master and wardens, to the use of the master, wardens, and com¬ 
pany. 1 Bos. & Pull. Rep. 98. — 2. But in case a bye-law, made by the gun- 
makers company, inflicted a penalty, half to the use of the poor of the company, 
and half to the use of the discoverer, without saying who was to sue for it; whether 
the company may not. WiUes, 384.—3. In an action for a penalty for breach of a bye¬ 
law, whether it should not be positively stated that the defendant was subject to the 
bye-law when he did the act complained of. Ibid. — 4. And whether it be sufficient 
if it be stated to have been done on a day (after a viz.) after he was subject to the 
bye-law, as it appears on other parts of tne declaration ? Ibid. — 5. But a bye-law, 
that none butfreeipcn shall keep shop, and which confines the action for the penalty 
to the pnrtmote court, where none but the sheriff or coroner (who must be freemen) 
can array a jury, is bad., 3 Bur. 1847. — 6. For though, in the rq[;ulatbn qf its o^n 
members, a corporation may iiiake bye-laws, and enforce the observance of ^emin its 
own courts, because every member is bound by the jurisdiction into which he volun- 
twly enters; yet it is contrary to the fundamental principles of law, that corporations 
mould try their own suits against strangers. Per Lord Mansfield, 3 Burr. 1858. 

Bo, 
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Sof a penalty cannot be imposed upon a town^ and levied upon a 
particular person, who cannot have contribution. H. 3 Lev. 49. 

So a bye-law, that the offender shall be disfranchised, may be good. 

B. Mu. 412. 


(£) (ijQibat not. 

(E 1.) By imprisonment. 

But a bye-law, that the party, unless he obey, shall be imprisoned, 
is void, being contrary to magna charta. R. 5 Co. 64. a. 1 Rol. S6S. 
1. 45. R. Mo. 411. D. 8 Co. 127. b. Adm. Sal. 349. Jon. 162. 

Or, that he shall forfeit 40s. and for non-payment shall be impri¬ 
soned. R. 1 Rol. 364.1.5. 

But, by custom, a corporation may have power to commit, though 
not by charter, or bye-law. 1 Sal. 349. 

So, by custom, a bye-law, with imprisonment for non-performance, 
may be good. &mb. 1 Sad. 397. 

So, by the custom of London, one may be conunitted for refusal to 
be upon the livery. 2 R.Lev. 200. 

(E 2.) By sale, &c. 

So a bye-law, that a penalty be levied by distress and sale of the 
goods of the offender, is void. R. 8 Co. 127> b,. R. 2 Vent. 183. 
3 Lev. 282. 

Though the officer who levies only distrains the goods, and does not 
sell them. 2 Vent. 183. 

So, that a bond be given for performance. Semb. Ray. 227* 

So a bye-law, that the party, unless he pay, shall forfeit his goods, is 
void. R. 8 Co. 127. b. D. 2 Vent. 183. 

Or, that his bond, or covenant against the bye-law, shall be void, 
Semb. Mo. 411. 


CALENDAR. 

Vide Temps, (B 2.) 


CANONS. 

(A) mi^t tbz m of tte cioil lato. p.ai2. 
(B1.) ujeie of tfie canon lato. p.312. 

(B 2.) What shall be so called, p. 312. 

(C) (QUbat canonKbtnO. p. 312. 

X 4 
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CANONS. 


(A) OUbat (0 tte U0e of tt)e cttfl lato. 

In England use is sometimes (q) made of the civile and of die eccltf" 
siasticalj or canon law. Co. L. ll.b. 

Tempore Hoitianorum, viz. ah anno Christi SO, am Claudius stib;ugavif 
Britanniee partem^ usque annum circiter 410, cum Alaricus tempore Ho- 
norii Jtomam cepit, {annos circiter 360), the civil, or imperial law was hi 
use in Britain. 8eld. Diss. ad FI. 479, 480. 

And afterwards it was used, for direction, where the law of England 
was silent; or for confirmation, where it was consonant. Sold. Diss, 
464. 472. ^ 

(B1.) dje U0e of tftc canon lato. 

Tempore regis Stephani anno Dom. 1150, decretals were published 
for the government of the clergy. Dav. 70. a. 

Afterwards the pope attempted to impose rogations, viz. ordinances^ 
for days of abstinence of the laity, as well as of die clergy. Dav. 70. a. 

Atmo I2ii0 te7npore Mefi. 3. other decretals for the laity, as well as 
the clergy, were published. Dav. 70. a. 

Decretals were first introduced in England, anno 25 Ed. 1, 
Dav, 71. b. 


(B 2.) What shall be so called. 

Jus canonicum cstt qmd ah ecclesia, out viris ecclesiasticis institutum 
est. Lind. 76. v. Jus Canonicum. 

These were collected in a book, viz. Codex Canonum, which at first 
contained 138 canons, afterwards 207, made by several councils, to 
which afterwards were added 85 apostolical canons, and several by other 
councils, with canonical epistles by divers popes. Afterwards the church 
of Home made one Codex Canonum, which contained the apostolical 
canons, the canons of the 12 councils, and the decrees of 14 popes. 
Ayl. Int. 9, 10, &c. 

The body of the canon law now used, being confirmed by pope 
Gregory 13th, comprehends theDecretum, die Decretals, the 6th book 
of Decretals, the Clementines, the Extravagants, and Common Decre¬ 
tals, arid the 7th book of Decretals. Ayl. Int. 9. 19. 21. 25. 26, &c. 

(C) (OSiliat canon 0 tints* 

'As to the power of making canons. Vide in Convocation (E). 

All canons allowed, and used in England, become part of the eccle¬ 
siastical laws of England. Dav. 70. b. Vide in Prerogative, (DlO.) 

So, all canons, or constitutions made in a convocation, or provincial 
synod within the realm, Dav. 72. b. R. Mo. 783. 

By the st. 25 H. 8. 19. repealed by the st. 1 & 2 Ph. & M. 8. and 


(q) The ecclesiastical canons are not all of them according to law, nor any of 
them obligatory, farther than ns received and allowed time out of mind. 3 T. II. 555. 
Ld. Rd. 7. 


afterwards 
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Q\S 

afterwards revived by the st. 1 Eliz. 1. it was provided, that such ca¬ 
nons, constitutions, ordinances, and s^modals provincial, already made, 
which be not contrariant to the laws, statutes, and customs of the realm, 
nor to the hurt of tlie king’s prerogative, shall be used as before the said 
act, till otherwise ordered by 32 persons to be appointed according to 
the said act. 

And by the same statute, the king may nominate and assign at his 
pleasure 32 persons of his subjects, 16 of the clergy and 16 of the tem¬ 
porally of upper and nether house of parliament, who shall have power 
to examine canons, &c. before made, and such as the king and the major 
part of them shall deem worthy to be continued shall be obeyed, so that 
the king’s assent under the great seal be first had to the same, and the 
residue shall be void. 

And such nomination was allowed by the st. 27 H. 8. 15. the 
st. 35 H. 8.16. and the st. 3 £d. 6. 11. 

But there never was any such nomination by H. 8. or Ed. 6. and 
therefore, all canons and consitutions here received and allowed before 
that time, are now the ecclesiastical laws of the realm. Wat. 22. 

And all persons are bound by them; for they are part of the consti¬ 
tution. Wat. 23. 

And the common law courts will take notice of them as such. 
Wat. 23. 

Canons made 3 Jac. by the convocation with the king’s licence, and 
confirmed by the king, bind without confirmation by parliament. 
2 Vent. 44. 

They bind the clergy, but not the laity, unless they are confirmed 
by parliament. Carth. 485. 

Yet it was resolved in the house of commons, 15 December 1640, 
nemine contradicentet that the convocation, &c. hath no power to make 
canons to bind the clergy or laity, without the common consent of par¬ 
liament. 3 Rush. 1365. 

But a canon shall not be allowed contrary to .the common law. 
2 Inst. 599.647. 653. R. 12 Co. 72. per Vau. 2 Vent. 44. 

Or, contrary to the king’s prerogative, or the custom of the realm. 
2 Inst. 653. 658. R. 12 Co. 72. 

Or contrary to an act of parliament. 2 Inst. 658. R. 12 Co. 72. 

And therefore, by the st. 25 H. 8. 19. it is declared, that a canon 
contrary to the king’s prerogative,the law,statutes, or custom of the realm 
is of no force; and this was only declaratory of the common law. 
2 Inst. 658. 

So canons established in convocation by the king’s licence do not bind 
laymen, but only ecclesiastical persons; for the laity are not represented, 
in a convocation. Sal. 412. D. that they bind the whole kingdom, 
Mo. 783. They do not bind the temporalty. 12 Co. 73. 

So they bind only in ecclesiastical matters. Semb. Mo. 783. 
12 Co. 73. 

So canons established, &c. do not bind the laity. Per Tyrrell, 
2 Vent. 43. But per Vau. in ecclesiastical matters they bind laics and 
ecclesiastics. 2 Vent. 44.. 

(r) The canons of 160S, proprio vigore, (for some are only declaratory of tlie 
cient canon law,) do not bind the laity. Str. 1056. B. R. H. 326. 

So 
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So a that was never received in England, is not part of the 
law ecclesiastical. Kel. 181. b. 184'. Lat 191. 2 Inst. 653. 

And by the st. 25 H. 8. 21. it is recited, that England is free from 
aubjecdon to any man’s laws but such as have been made within the 
same; or, by suii^rance of the king, the people by thdr own consent, 
and long use, have bound themselves to the observance o^ not as to 
foreign laws, but as to the ancient laws of thi» realm ortginally esta¬ 
blished within the same, by such sufferance, consent, and custom, and 
not otherwise. 

So the interpretation, execution, and dispensation of dl canons 
allowed within England belong to the king, and his ministers. Dav. 
70. b. Vide Prerogative^ (D 11.) 


CAPACITY. 

(A) tate capacity to putcfjaieie. p. 314. 

(A 1.) Persons natural, p. 314. 

(A 2.) Politic, p. 316, 

(B 1.) (DOtJO not. p. 316. 

(B 2.) By the statute of mortmain. — What is mort¬ 
main. p. 316. 

(B 3.) What is not mortmain, p. 3 17 . 

(B 4.) By what names they shall purchase. — Persons 
natural, p. 317* 

(B 5.) Politic, p. 318. 

(C) m \)0 |)at)e capacitg to grant, p. 319. 

(D) mio not. p. 320. 

(D 1.) A man professed, p. 320. 

(D 2.) A feme covert, p. 320. 

(D3.J An infant, p. 320. 

(P 4.) A man insensible, p. 320. 

(D 5.) A man non-sane. p. 3^. 

(D 6.) Attjunted. p. 321, 

(D 70 Head of a corporation, p. 321. 

(A) mDa Dane capacity to purctoe. 

(A 1.) Persons natural. 

Persons capable to purchase are natural, or politic. Co. L. 2. a. 
All persons natural have a capacity to t^e 1^ purchase. 

Persons deformed, if they have human shape. Co. L. 3. b. 

A deaf, dumb, and blind person. Co. L. 3. b. 

An idiot, or a man of nonsane memory may purchase, without the 
consent of any other. Co. L. 2. b. 3. b. 

And he himself can never avoid the purchase. Co. L. 2. b. 

' So 
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So if lie recover his sanity, and afterwards agree to the purchase, 
his heir shall never avoid it. Co. 2. b. 

But if he dies in his insanity, or recovers, and dies before agreement 
to the purchase, his heir may agree to, or waive the estate, without 
cause dleged. Co. L. 2. b. 

A leper may purchase. Co. L. S. b. 

So an hermaphrodite, according to the prevailing sex. Co. L. 3. a. 

A bastard, by his name of reputation. Co. L. 3. b. —Vide 
Bastard (£). 

A man convicted or attainted of treason or felony, may purchase 
for the benefit of the king. Co. L. 2. b. 

So a feme covert may take by purchase, till her husband dis^ree, 
or she after her husband’s death waive it. Vide Baron and l^me, 
(P2. —R.) 

So a villein may purchase, but the lord afterwards may enter. Co, 

L. 2. b. 

So an alien may purchase for the benefit of the king, or an house 
for his habitation. Co. L. 2. b. Vide in Alien, (C 2, 3.) 

So an infant may purchase without the consent of another; for it 
shall be intended for his benefit. Co. L. 2. b. 

But after his full age, he may agree to it, or waive it, at his plea¬ 
sure. Co. L. 2. b. 

And if he die before agreement, after his full age, his heir may 
agree to, or waive it. Co. L. 2. b. 

So now, a monk, nun, &c. may purchase; for they were not dis¬ 
abled by the common law, and the canon law, whereby their disability 
incurs, is here abolished. 1 Sal. 162. (s) 

(A 2.) Po- 


(«) 1. A trustee cannot purchase the trust estate, or any part thereof, l Vern. 46S, 
S Ves. 707. 2 Atk. 59. 3 Mer. 200.—2. Whether the bargain be advantageous or 
not. 2 B. C, C. 627. 400. 10 Ves. 593. I Ves. 9. 385. 395. 6 Ves. 627. 10 Ves. 

385. — 3. Nor can he purchase for his own benefit a renewal which the owner 
refused to sell to the ce$tt(i que trtui. 10 Ves. 395. Vide 7 B. P. C. 367. 213. 
1 S. & h. 131,-4. Yet a purchase by a trustee, when found to be for the be¬ 
nefit of an infant cestui que trust, will be enforced. 13 Ves. 603. 6 Ves. 631.— 
5. And though a trustee cannot purchase from himself, he_ is allowed to purchase 
from his cestui que trust, provided there is a clear and distrinct contract, ascertained 
to be such, after a jealous and scrupulous examination of all the circumsumces, and 
there is no fraud, no concealment, no advantage taken by the trustee, of informadoa 
acquired by him in the character of trustee. 9 Ves. 246. 12 Ves. 373. 2 B. C. C. 
400. Vide 13 Ves. 601. — 6. And if an estate be vested in trustees for sal^ for the 
benefit of an infant, and the trustee is desirous of becoming a purchaser, he may 
file a bill for the purpose of carrying the trust into execution, under the direction 
of the court, and upon the sale may apply to the court for leave to become the pur¬ 
chaser, upoD offering to give more than any other person. 5 Ves. 681.—7. As, and 
upon »e same principal thitf trustees cannot purchase, so cannot commissioners of 
bwkrupt, whether bidding for themselves or others. 6 Ves. 617. 12Ves, 6.— 
8. Nor ass^ees. 6 Ves. 627. 8 B. P. C. 42, — 9. Nor the solicitor to the com¬ 
mission. i^ra tit. Bankrupt.—10. Nor can the committee purchase the lunatic's 
estate. i Mad. T. 91.—11. Nor as it seems can an exerator purchase his teststoris 
effects. 18 Ves. 170. —12. Nor can governors of a charity take leases of the eWity 
land. 17 Ves. 500. —13. And the rme holds between prinriral and steward or agent, 
13 V«. 47. 5 Ves. 485. 7 Ves. 599. 11 Ves. 358. 13 Ves. 95. 2S.&L. 492. 

Sed vide l B. C. C. 558.—14. But not as between mortgagor and mortgagee. 2 S. 
& L. 673. — IS. A purchase of trust property, by trustees for their own benefit, was 
set aside after a considerable lapse of time, and several msignments. Cooper, 146 . 
Vide Id. 201. —16. An attorney may purchase of his client; but in such case the 

atttorncy 
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CAPACITY. 


(A ^.) Politic. 

A body politic is sole, or aggregate. Co. L* 2. a. Vide Franchi¬ 
ses, (F 1, &c.) 0 

A corporation aggregate consists of many persons, all capable of 
purchasing, or one cap^le, and the others incapable. Co. L. 2. a. 

A corporation sole, as the king, a bishop, a parson, &c. may pur¬ 
chase to him and his successors. Co. L. 250. a. 

So a corporation aggregate, where all are capable; as, a mayor and 
commonalty. Vide Co. L. 250. a. 

Dean and chapter. 

So where one is capable, and others incapable; as, an abbot may 
purchase witliout the consent of the convent, and cannot afterwards 
avoid it. Co. L. 2. b. 

But his successor for good cause, and not otherwise, may waive the 
purchase. Qo. L. 2. b. 

As, if the rent reserved exceed the value of the estate. Co. L. 2. b. 

(B 1.) (DUfio not. 

But a monster, who has not an human form, cannot purchase. Co. 

L. S. b. 

Nor a man professed in religion, for he is dead in law; as a monk, 
friar, nun, Stc. except when they are sovereigns of an house of reli¬ 
gion. Co. L. 3. b. 132. b. 

So a community not incorporated cannot purchase; as, the pa¬ 
rishioners or inhabitants of D. Co. L. 3. a. 

The commoners in such a waste cannot take by grant of the lord, 
Co. L. 3. a. 

So churchwardens cannot purchase lands, (but goods only). Co. 

Lt 3* a. 

(B 2.) By the statute of mortmain, — What is mortmain. 

By the st. 7 £d. 1. de religiosis. Si quis religiomsy vel alius, (for 
magna charta, 9 H. 3. 36. extends only to a religious house which 
purchases, 2 Inst. 75.) purchase lands or tenants in fee, the lord of 
whom the lands are holden may enter within a year; or, if he be negli¬ 
gent, the next lord within half a year; or, if he neglect, the king 
may enter. 

So by the st. W. 2. 13 Ed. 1.32. if he obtain a recovery by collu¬ 
sion. 2 Inst. 429. 

And by the st. 15 R. 2.5. if there be a feoffment to the use of such 
an one. 

And these statutes extend to every corporation, sole or aggregate, 
ecclesiastical or temporal. Co. L. 2. b. 2 Inst. 75. 


attorney, to support his purchase, must be able to shew that he paid the full amount 
he could have obtuned from any other person, is Ves. 43. 1 Mad. T. 95. Vide 
1 B. & B. 104. —17. And the same rule prevails^ in a sale by an attorney to his 
client. 6 Ves. STS. —18. A purchase from his client by a solicitor, who was also 
trustee for the sale of the estate^ for payment of debts, was confirmed, upon the 
ground of his having attempted ineffectually to sell, of there being no fraud in the 
transaction, and of uie purwasc having been recognized and approved of by the 
ctitui me tnut. 2 Edeu. 134. Vide 18 Ves. 304. 

If 
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If lands are granted to them upon an exchange. Kit. 39. b. F. 
N. B. 223. E. F. 

If an advowson be appropriated to them. F. N. B. 228. H. 
Kit. 39. a. 

Or, a rent-chaige granted. F. N. B. 223. B. Kit 38. b. 139, b. 
So if lands are devised to them. F. N. B. 224. F. 

So if a bishop enter upon land purchased by his villein, it is mort¬ 
main. F. N. B. 224. b. Kit. 38. b. 

If a bishop, or other corporation alien to another and his successors. 
F. N. B. 222. D. Kit 38. b. 

By the st. 23 H. 8. 10. feoffments, fines, wills, &c., to the use of 
the parish church, chapel, guilds, commonalties, &c. or to find obits, 
priests, &c. which are to have continuance above 20 years, shall 
be void. 

If there be an alienation in mortmain of things not held, as of a 
villein, rent-charge, common, advowson, &c.; the king shall have 
them presently. Co. L. 2. b. 

(B 3.) What is not mortmain. 

But if an annuity be granted to a corporation, it is not mortmain; 
for that cRarges the person only. Co. L. 2. b. 

So if goods and chattels are granted. Kit. 139. b. 

So a grant of a distress in other lands for an ancient rent. Q. F. 
N. B. 224. G. Kit. 39. b. 

A release of rent to the tenant. Kit. 39. a. 

A recovery in value upon voucher. Kit. 39. b. 

So the king by his licence may dispense with an alienation in mort¬ 
main. Kit. 39. b. 

And before such licence an ad quod damnum antiently issued ; but it 
is not now used. F. N. B. 222. D. Vide st. 27 Ed. 1. 

But such licence does not bind the other lords. Vide F. N. B. 
222. D. Kit. 139. a. b. 

And therefore, it was enacted by the st. 7 & 8 W. 3. 37. thatthe 
king may licence to a lien, or take in mortmain. 

So a devise to a charitable use within the st. 43 Eliz. is not mortmain. 
Though the devise be to a college. R. 1 Lev. 284. 

(B 4.) By what names they shall purchase. — Persons natural. 

A man regularly ought to purchase by his name of baptism, and his 
surname. Co. L. 3. a. 

But if he purchase by his name of confirmation, it is sufficient. Co. 
L. 3. a. and that ought to be used. 1 Brownl. 47.^ 

So, if there be a certain description of the person who purchases, 
although his Christian and surname are omitted, it is sufficient. Co. 

L. 3. a. 

As if a grant be to the earl of Pembroke, the bishop of London, 
&c. by hfe name of dignity; for the person is certain. Co. L. 3. a. 

To the Chester hermd, &c. R. 2 Rol. 44.1. 15. 

To the wife of B. Co. L. 3. a. 

PrimOf out seamdo filiot seniori fuero^ natu minimOy omnibus filiist 
fUiabusy liberist exitibuSi aut rectis ha:i'edilm de B. Co. L. 3. a, 
R. Mo. 104. 


And 
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And prmopuerof may be to the first child, though it be a female, if 
it be so explained by any other writing. R. Mo. 104. 

If it be, to the issue male, his first issue male shall take. R. 3 
Lev. 433. 

So though his Christian name be added, and mistaken. Co. L. S. a. 

So if there be a limitation to the heir male of the body of his grand¬ 
father, the heir male shall take, though there be an heir general alive; 
for the description is sufficient to make him take by descent, and there¬ 
fore it shall be well by purchase. R. 2 Ver. 730. 

But if there be a description of a person certain in esae^ and there 
is no such one in rerum natwra^ a person who afterwards answers to 
the description cannot take; as, if a remainder be limited to B. the 
wife of A., though A. afterwards marry B. before the particular estate 
ends, she cannot take. Mo. 104. 

Vide Fait, (E 3.) 

(B 5.) Politic. 

So a corporation, regularly, ought to purchase by its name of incor¬ 
poration ; and therefore, a grant % or to the master and wardens of 
cooks in London, whereas they are named, master and governors, 
will be void. R. PI. Com. 537. b. 

The roaster of St. Peter’s, where the name is, the master of St. 
Peter’s and Sl Paul’s. Bro. Corporation, 8. 

The provost, &c. of the house of N. where it is a chauntry. Bro. 
Corporation, 21, 22. 

The dean and chapter cathedralis ecclesia sanctee 4* individwe trini- 
tatis N. omitting, ex fundatione Jieg. Ed. 6. Adm. 3 Co. 75. 2 And. 
166, 167. Jon. 170. 

Collegium regale de Eton^ where the name is, collegium beatee Maria 
deEton. Dy. ISO. a. 1 And. 23. Mo. IS. 

The dean and canons liheia capelloe de IV, where the name is, the 
dean and canons capella St. Geo. Martyr de W. 1 Leo. 162. 

The master collegii de Merton in Oxonia, where the name is, colle¬ 
gium scholariuvi de M. in universitate Oxonia. 1 Leo. 162. Cont. 
Mo. 266. 

The presbyters and chaplains of St. Stephen’s, where the name is. 
The dean, canons, and vicars of St. Stephen’s. . 2 And. 166. 

The provost and scholars of Queen’s college in the university of 
Oxford, where the name is, the provost and scholars aula regina de 
Oxford. Dub. Lane, 15. 33. 

Yet an addition to a name does not avoid the purchase, but shall be 
rejected: as, if the master and brethren are named, the master and 
brethren she socii. R. 11 Co. 20. a. Bro. Corporation 8. 62. 

If the master, &c. of the mystery of cooks, are named, of the eraft 
and mystery. PI. Com. 537. b. 

If the hospital H. 7. regis Anglia be named, the hospital H, 7. 
nuperregis. R. 1 Leo. 159. 

If coUegium Christi in Oxonia be named collegium Christi in academia 
Oxonia. R. Mo. 361. Vide Mo. 865. Sav. 129. R. Poph. 56. 

If any ornament to a name be added, or omitted. Poph. 156, 7. 

Nor on immaterial variation; as, a lease by the dean and chapter of 
Exeter, instead of in Exeter. R. 2 Leo. 97. 2 Rol, 42. 1. 45. 

By 
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By the master domiis sivi collegiif instead of, domiis sive ho^italis ; 
for a college and hospital are the same. Semb. 1 Leo. 215. 

CoUegii trinitatist instead oi^ coUegii sanctae Sf individtue trinitatis. 

1 Leo. 161. 

The dean and chapter eccUsue de Peterborough^ instead of, ecdesice 
Petriburgemis. 1 Leo. 139. Cont. 1 And. 23. 

Minister coUegii, instead o(j magiUer avlee, Sfc. R. 11 Co. 22. b. 
Minister kospitalis H. 7. de Saw^ 8f capellanus pradicti hospitalis, in¬ 
stead of^ magister ^ capellanus kospitalis H. 7. de Savoy. R. 1 Lieo. 
159. Acc. Dy. 278. Mo. 865. 

The minister of God of the poor house of D. instead of, the mi¬ 
nister of the poor’s house of God of D. Dub. 2 And. 117. 
R. Mo. 865. 

Major 4* haUivi villa de D. 4* burgenses ejusdem vilke, where the 
name is, major Sr burgenses villce de D. R. 1 Rol. 119. 

The dean and chapter ecclesicc Petrihurgensis, instead of, sancti Pe- 
triburgensis. Mo. 14. Cont. 1 And. 23. 

So, if a statute or testament give a certain description, it is sufficient, 
though the name be not observed: as, if advowsons of recusants are 
given to the university of Cambridge. R. 10 Co. 57. b. 11 Co. 21. b. 

2 Leo. 165. 

So in grants and conveyances, it is sufficient, if the same name in 
re et sensu be used, though not in verbis. R. 10 Co. 124. (/) 

So by a verdict, or an averment, a misnomer may be aided. 10 Co. 
125. b. 

So, if an ancient corporation be incorporated de novo, with an addi¬ 
tion to the name; a lease, &c. by the ancient name will be good. R. 
Jon. 167. 


(C) daDe capacity to grant. 

Every person, being a natural and lawful subject, of sane memory, 
and full age, may make a feoffment, grant, lease, &c. Co. L. 42. b. 
Vide Grant, (A 1.) 

Though he be a bastard. Co. L. 42. b. 

Convict of heresy. Co. L. 42. b. 

A leper removed by the king’s writ a societate hominum. Co. 
L. 42. b. 

Though he be deaf, dumb, or blind, if he has good sanity, and dis¬ 
cretion. Co. L. 42. b. 


{t) 1. A corporation, entitled " The wardein and poore of the hospital! of the 
Holy Trinitie in C., of the foundation of J. W. archbishop of C.” by deed sealed 
with their common seal, in which they describe themselves as “ the warden and poor 
of the hospital of the Holy Trinity in C.”, omitting the name of their founder, sell part 
of their estates for Sol. paid in mscharge of the costs of the sales made by them for 
the redemption of their land-tax. Held, 1. That the mis-description of the corpora¬ 
tion, in omitting the name of their founder, was immaterial; and that if it hod 
been material, n would have been cured by 54 Geo. 3. c. 173. s. 12. 2 . That the 
application of the 50/. to defray the expences of the sale of the corporation’s other 
estates, was a valid payment within 39 Geo. 3. c. 6. s. 36. 2 Mar. 174. 6 Taunt. 467. 
— 2. A misnomer of a corporation in a devise to them, shall not vitiate, where it 
can be collected to what coiporation it was the testator’s intent to devise. 
7 Taunt. 546. 

(D) mf)o 
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CAPACITY. 


♦ 

(D) (BBbo not. 

(Dl.) A man professed. 

But a person professed in religion (who is civiliter mortuus)t as A 
monk, friar, canon. See. cannot make a grant; for his grant shall be 
void. 

Yet the sovereign of an house of religion, as an abbot, prior, &c. 
may make a grant, &c. Vide Co. L. 132. b. 

So may a monk, friar, &c. in the name, and by the assent of . • 
vereign. * 

Or, as a farmer of the king, in respect of his farm. 

L. 132. b. Vide Abatement, (E 5.) Vide Co* 

(D 2.) A feme covert. 

* 

So a grant by a feme covert, without the assent of her husband, will 
be void. Vide Baron and Feme, (Q). 

Yet a fine, or common recovery of her own land, will be good, till 
it be avoided by her husband. Vide Baron and Feme, (P 1.) 

So, a grant en autre droits as executrix. Vide Baron and Feme, 
(P 3.) 

So, if a woman make a grant when sole, and deliver the deed as an 
escrow, to be her deed upon conditions performed, and before the con¬ 
ditions performed she takes husband, and then the conditions are per¬ 
formed, it will be good; for after performance it has relation to the de¬ 
livery. Per Grant, 9- 

So, if a feme covert deliver a deed when covert, and after the death 
of her husband deliver it de novo-, it shall be good by the second de¬ 
livery ; for the first delivery was entirely void. 2 Rol. 26.1. 3. 

Vide Fait, (A3. — B 5.) 

I'D 3.) An infant. 

So a grant by an infant by deed will be void, if it seems to his pre¬ 
judice. Vide Infant, (C 2.) 

So, if the grant takes effect by livery from his hand, or seems to his 
advantage, yet it is voidable, and may be avoided by him or his heirs. 
Vide Infant, (C .3, &c.) 

(D 4.) A man insensible. 

So a man, who has no understanding, as if he be dumb, deaf, and 
blind from his birth, has not a capacity to grant, but his grant will be 
void. Per Grant, 25. 

(D 5.) A man non-sane. 

So a man of non-sane memory, has not a capacity to make a grant, 
that shall bind his heir, or any other besides himself. Vide Ideot, 
(C —Dl, &c.) 



What not, 3^1 

And therefore, if an idiot, lunatic, &c. make a feoffment, grant, or 
gift, &c. his heir shall avoid it. Vide Per. Grant, 21. 

So, if he make a feoffment witli a letter of attorney to make livery 
when non-sane, and afterwards he comes to a good memory, and then 
livery is made without any other assent; his heir shall avoid it. Per. 
Grant, 23. 

But a man non-sane cannot avoid his grant, &c. during his life; for 
he cannot disable himself. Per. Grant, 21. 

So, if the grant be by matter of record, as by fine, he. his heir shall 
not avoid it Per. Grant, 24. 

(D 6.) Attainted. 

So a person attainted (?d of treason or felony has not a capacity to 
make a grant that shall bind the king, or the lord of whom the lands 
are held. Vide Per. Grant, 26. 

But a grant by a person attainted binds himself and his heirs. Vide 
Per. Grant, 26. 

(D7O Head of* a corporation. 

So the head of a corporation aggregate has not a capacity to bind the 
corporation by his grant, without assent of die community under the 
common seal: as, if a mayor make a feoffment, or grant of land, or a 
grant of a rent, &c. out of land, without assent of the commonalty under 
the common seal, it will be void. Vide Per. Grant, 31. 

So, the master of an hospital or college, without assent of the bre¬ 
thren. Vide Per. Grant, 31. 

So a grant by the head of a corj,K)ration sole binds only himsellj but 
not his successor: as, a grant by an abbot, prior, he. without assent of 
the convent. Vide Per. Grant, .31. 

By a bishop, without assent of the dean and chapter. 

By a dean, without assent of the chapter. Vide Per. Grant, 31, 32. 

, I ma? leiue, anU fie uuefi, anti tofio noe. Vide AcxioKi (B I, he. — 
C 1, &c.) — Abatement, (E 1, &c. — F1, &c.) 

aafio mas Titfiife, anU tafie fis firtiise, anu tofio not. Vide Devise, (G.~11 1 , 
&c. —I. —K.) 

map man;, anfi tpfio non Vide Baron and Feme, (B 1, &c.} 


CAPE. 

^ranfi cape. Vide Process, {D 4.) 
IPetit cape. Vide Process, (D 5.) 


(u) Semble, that a fine levied by a felon before conviction is operative, 
a Wils. 219. 


VoL. II. 
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CAPIAS. 



( ) 

. CAPIAS. 

Vide PLEADERi (2 W 3). 

4Eapia0 fl» «atiiBfatitirtium. Vide Execution, (C 9, &c.)—B ail, (R 4.) 
€89180 9 to fine* Vide Execution, (B 1, 2.) 

€89180 01 ilattuA. Vide Statute Staple, (D 4 .) 

€a9ia0 ffltittflatum. Vide Pleader, (2 W6.) —Utlagary —Wales, 

(B 2.) 

Q>0tatum ( 89180 . Vide Process, (E 7.) 


dAPlATUR. 

Vide Leet, (O 7, 8.) 


CARRIER. 


Vide Action upon the Case for Negligence, (C 1, &c.) 


case. 

Vide Action upon the Case. 


castle. 


(A) €aje[tIe»guatD« 

Aid for the keeping of a castle continues, tkougii the castle be de¬ 
stroyed. R. Mo. 1. 


CASU PROVISO. 

aanttt a mte in tana ptotiM. Vide Duii fuit infra ^tatem, (D). 


CASU CONSIMILI. 

OSStit oC enttg in consimili caau. Vide Dum fuit infra ^tatem, (E). 


casual profits. 

Vide Frerogative, (D 49, SO.) 


CATHEDRAL. 

Vide Cemrtert, (A, 3.) — Esgiise, (B). 



CEMETERY. m 

CATTLE. 

Vide OisMES, (H 5, &:c.) 

CAUSE OF ACTION. 

Vide Ahatement, (G 4, &c. — H 24.) — AcrirtN, (E — F — 

G—I). 

CAUTION. 

Vide ADMtRALtv, (E 19.) — Bah., (D.) 

CEMETERY. 

(A 1.) C!)urc!)*parD. p. 323. 

(A 2.) To whom the profits belong;, p. 323. 

(A3.) What privileges belong to the church-yard, 
p. 324. 

(B) 'Budal. p.324. 

In what place it shall be. 

(C) Comb, monument, etc. p. 325. 

(A I.) Cburcb^parD. 

The church-yard is, totus Jiindus, gut infra clausuram ipsius coniine- 
tur. Lind. 267. v. Ccemeteriis. 

The church-yard, circa ecclesiam majorem 40 passns conlinere debet^ 
circa minorein 30 passus. Lind. 253. ver. Claus. Coemet. 

(A 2.) To whom the profits belong. 

The soil and profits of the church and church-yard belong to the 
parson. Vide Esglise, (G 1.) 

Or to the vicar. Vide Ecclesiastical Persons, (C 14.) 

And the parson may make a lease of the church-yard. 

If he lease his parsonage, the church and church-yard pass. 

If any cut com or trees there growing, trespass lies by the parson or 
his lessee, (a) 

By usage in London, the churchwardens take the money for burying 
in the church or church-yard, and the parson has nothing but in the 
chwacel. 2 Sho. 184. 

-- ^. 1 .. _- - _ , - - ■ _ 

(x) And where the parson libelled in the spiritual court for cutting elms in the 
church-yard, the defmidant obtained a prohiintion on sumestion that they grew on his 
freehold. lLd.Rd.*l2. 

¥2 


So 
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So the inclosure of the church-yard belongs to the parishioners. 

Vide Prohibition, (G 

(A 3 .) What privileges belong to the chiircli-yard. 

Cd'melcrium gaudet eodem primlegio, quo ecclesia. Lind. 256. v, 
Cemeterlo, 270. 

And, therefore, before sanctuary was taken away, churches and 
church-yards had the privilege of sanctuary. Vide st. 32 H. 8. 12. 

By the st. of Wint. 13 Ed. 1. 6. fairs and markets shall not be kept 
in church-yards, for tlic honour of the church. 

By a constitution at Oxford, anno Lind 270. Judicium sangui- 
niSf (i. e. Cauxa per Judiccs scccularcs de (fft/sione sanguinis, aui corpo- 
rali pcend) nr fradelur in ecclesia, nut ccemeterio. 

So by the 88th canon, anno 1603, the churchwardens and their .as¬ 
sistants shall suflTer no plays, feasts, banquets, drinkings, temporal courts, 
or leets, lay-juries, musters, or other profane usage in the church, or 
church-vard. 

So by the st. 5 Ed. 6. i. if any bywords only quarrel, chide, or 
brawl in the church or church-yard, the oi’dinary on proof by tw'o wit¬ 
nesses may suspcml him, if lay, ab ingrrssu ecclesia, if clerk, ab officio, 
ns long as he thinks meet. 

If any smite or lay violent hands on another, he shall be ipso facto 
excommunicato. 

If any maliciously strike wdlh a weapon, or draw a weapon to strike 
in the church or church-yard, and be convicted by verdict {y), 
confession, or two witnesses before the justices of assize, oyer and termi¬ 
ner, or the peace, he shall lose one of his ears, or if none, be stigma¬ 
tized on the cheek with a liot iron with the letter F. and besides stand 
ipso facto excommunicate. 

Cathedral churches are within this st.atute, and church-yards which 
belong to them. R. Cro. El. 224. I Leo. 248. 

So it shall be within the statute, if any smite or draw a weapon to 
smite, &c. in his own defence. Vide Noy, 171. 

But the indictment must say, quod malitiosc percussit, or extraxit cum 
intentione ad. perculiendum. R. Noy, 171, 2. 

So he shall not be excommunicated, ’till the conviction transmitted 
to the ordinary, and sentence upon it, though the statute says he shall be 
ipso facto excommunicated. Dub. Dy. 275. b. But acc. in marg. R. 
Cro. El. 919. 

’Till the conviction transmitted, but that is sufficient witlioul sentence 
upon it. R. 1 Vent. 146. 

(B) 'Burial. 

In what place it shall be. 

Burial was the usual character of a parochial church. Seld. de Dec. 
c. 9. sect. 4. Vide Esglise, (C). 


iy) 1. The ecclesiastical court had jurisdiction to give sentence of excommunica¬ 
tion; and there must have been a sentence declaratory at least, for striking in a church¬ 
yard. B. R. H. 190. — 2. And this might have beeiv done without any prior convic¬ 
tion. Ibid. —Unless on the third clause of striking with, or drawing a weapon, 
and there a temporal punishment (the loss of an earj being inflicted, and the excom¬ 
munication and accumuhted n'misliment, a prior conviction vias requisite. Ibid, 

And 


Burial. 


S2.5 

And therefore every person (who may Imve Christian burial) may 
have burial in the church-yard where he dies, by the general custom of 
England. 

And that without any fee for bf€‘«hing u}) the soil. 11. I Sal. 334*. (s) 

Though the church-yard be i.i a city, whore anciently no burial was 
allowed without the king’s licence. 

So by the canon, wc cui pro pecuniev (lenegetur srpuUuray sed si quid 
devotione fidelhim cmisuetumj'uerit crogari, volutiius per ordinarium loci 
ecclesiisjustitiam fieri. Lind. 278, 279. 

And, therefore, in ccclesia, vel ceemefa'io, pro sepidturd nihil cxigi 
debety nec pro 'ifficio sepullnr<e. Linil. 278. 

So, though by the cation, lakiis non sepeliatur in ecclesia, nisi in 
coemeterio. 

Yet by the custom of England, every one (who shall have Christian 
burial) may have burial in the common part of the church or chancel, 
paying the usual tee to the parson for breaking up the soil. Vide Es- 
glise, (G 1.) 

'I'he usual fee is 3s. id. in the church ; 6s. 8d.. in the chancel. 

Or by custom it may be more. I Sal. 334*. 2 Kcb. 778. 3 Kcb. 523. 

So by custom, the fee shall be paid to the chui'chwardens, though ol“ 
common right it belongs to the jiarson. 

So a man may prescribe, that he is tenant of an ancient messuage, 
and ought to have separate burial in such a vault within the church. 

Or in such an isle, or the quire. 

And if he be disturbed, he may have an action upon the case. 2 Cro. 

606. (rt) 

So, thou',h by the canon, a man shall be intombed, td)i decimas per- 
solvebat vivus. 

Yet he may by his will ap])oint his burial at such a monastery, &c, 
as he pleases. Seld. de Dec. c. 9. sect. 4. 

Ami if the burial be out of the parish where he died, the parson of 
the parish where he died cannot prescribe fora lee for his funeral, unless 
he was a parishioner there. 11. Hob. 175. 

So, although he was a ]>ari.diioner; for he ought not to have a fee, 
where nothing is done. Semb. Sal. 3.32. 

But by the canon a J'elo de sc shall not have burial in the church, or 
church-yard, without a licence from the bishop or ordinary. 

Nor a man excommunicated. 

(C; Comb, monument, etc. 

So an heir or executor may erect or set up a tomb-stone or other mo¬ 
nument in a convenient place within the church or church-yard, lor the 
honour of his ancestor there buried. 

And if any one pull down or deface such tPmb-stonc or monument, 
the heir may have an action for it. Co. L. 18. b. 

(2) 1. Willes, 3S6, — 2. It may be due by custom in any particular parish. Ibid. — 
3. The burial fees in St. George*s, Bloomsbury, are directed by stat. .3 Geo. 2, c. 9. to 
be fixed by certain commissioners. Ibid. 

(aj But a custom, that every parishioner has a right to bury his dead relations in 
he church-yard, as near to their ancestors as possible, is bad. 2 Wils. 28. 

Y.3 


So 
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So if any dc&ce the arms, pennons, dec. put up in a window or 
elsewhere, in honour of his ancestor. Co. L. 18. b. 

Though they are defaced by the parson, ordinary, or churchwardens, 
as well as by a stranger. R. 2 Cro. 367. 

So the wife or executors who set tliem up may have an action for de¬ 
facing them in their time. Co. L. 18. b. 

But a monument, tomb, dec. cannot be erected to the hindrance of 
divine service. 3 Inst. 202. {b) 


CENSURES. 

(tttrieiBiaatical trnsutea. Vide Prerogative, (D 12.) 


CERTAINTY. 

Vide Abatement, (H 5.) —Action upon the Case upon As¬ 
sumpsit, (A 3, &c. — H 3.) — Action upon the Case upon Trover, 
(G 2, &c.) — Appeae, (G 6.) — Arbitrament, (E 11.) — Copvhold, 
(S 19.) — Grant, (E 14. — G 5, 6.) — Indictment, (G 1, &c.) — 
Information, (D 2.) — Mandamus, (D 5.) — Obligation, (B 2.) 

— Pleader, (C 17, &c. 48; — E 5, dec. —r F 17. — S 21. 41, 42. — 
2 W 7. — 2 Z 1. — SM 5.) — Prescription, (E 3.) — Rent, (B 7.) 

— Rbtorn, (E 1, 2.) 


CERTIFICATE. 

(A) Cml certiCicate of tbe btieibop. 

(A 1.) When it shall be. p. 327* 

(A 2.) When not. p. 327* 

(A 3.) By whom tlie certificate shall be. p. 321). 

(A 4*.) If the see be vacant, p. 329* 

(A 5.) Upon what foundation, and at what time, 
p. 330. 

(A 6.) How it shalll be made. p. 330. 

(B) Cml bs certificate of tbe recorbee of Honbon. 

' p.330. 

(c) Ctial bg cectificate of tbe matj^bal, etc. p.33i. 


(4) 1 . monuments cannot bo erected without tbe consent of the ordiiugry, which 
must be given according to a prudent and legal discretion, which the superior 
has a right to look into and correct. ^ 2 Str. 1080. And. 69. »■' 2. And an appeal lies 
from the ordinary to the arches. Ibid. If the consent of the rector be neceuary be¬ 
fore the ordinary grant such licence, and it be granted notwithstanding his (lissent, it 
is a ground of ai>j|>cal. 3 East, 217. 

(A) Crial 
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(A) Ctial ceviificate of t&e 

(A 1.) When it shall be. 

If there be issue upon general bastardy, it shall be tried by the cer¬ 
tificate of the bishop. Vide in Bastard, (D 2.) 

So, if the issue be an unques accoujle fn l<^al matrinumy. 2 Rob 
584. 1. 52. Vide in Pleader, (2 V10.) 

If the issue be, whether thefe was a divorpe. 2 Rol. 585. 1. 47. 
Whether there was bigamy. 2 Rol. 587. 1.7. 

Whether a man was professed in religion. 2 Rol. 584. 1.12. 586. 

1.51. 

So, whether he was professed of such an order. 2 Rol. 584. 1.10. 

586. 1. 53. 

So, where the issue is, whether a prior was dative or perpetual. 2 Rol. 

587. 1. 10. 584. 1.20. ' / 

So, where the issue is, whether a clerk were instituted or pot, it shall 
be tried by the ordinary. 2 Rol. 584. 1. 3. Dy. 78. b. 

So, full or not full; for the church is full by institution. 2 Rol. 583. 

1.52. 

So an issue, whether a clerk was able or not, when the clerk is alive. 
2 Rol. 583.1.40. 

Whether a clerk resigned or was deprived. 2 Rol. 583. 1. 45, 6. 
Whether a church be void by deprivation. 2 Rol. 583. 1. 45. 
Whether a bishop be consecrated or not. 2 Rol. 588. 1. 30. 

Though the issue be upon the time of the consecration. 2 Rol. 588. 
1. 35. 

So, if the issue be, whether the dean or another is guardian of the 
spiritualties. 2 Rol. 588. 1. 26. 

Whether a clerk was infra sacros ordincs. Adm. 2 Lev. 250. 

Or was so at the time of his institution; for the time here refers to 
the institution, which shall be tried by the ordinary. 8emb. 2 Lev. 
250. 

So an issue, whether excommunicated or not, shall be tried by the 
ordinary. Co. L. 134. a. 

Whether an executor refused to make probate of a will. Semb. 

1 Leo. 205. 

So by the st. 1 Jac. 4. whether a recusant conformed. Hard. 62. 

(A 2.) \yhen not. 

But if a matter of spiritual cognizance is not directly in issue, it 
shall be tried by the country; as, where bastardy is not directly in issue. 
Vide Bastard, (D 2.) 

If the issue be, wife or not wife, espoused or not, &c. 2 Rol. 585. 
1.10.17. Sho.50. Sti. 10. 1 Leo. 53. 

Whether feme sole or covert. 2 Rol. 585. 1. 7.12. 15. 20. 
Whether A. be her husband or not. 2 Rol. 585. 1. 21. 

If the issue be, that she was married before her age of consent to B. 
and afterwards to the demandant, and so his wife, and not the wife of B. 

2 Rol, 585. 1.25. 

Y4 


So, 
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So, marringc or not; for the marriage in fact, and not the legality of 
he marriage is in question. R. 2 Rol. 585. 1. 50. 2 Cro. 102. 

So in a personal action, if the issue be, whether lawfully married } 
for the niairifige is the substance of the issue, and lawfully ought not 
to have been added. R. 1 Lev. 41. 

So, if a niatter of spiritual cognizance concerns persons dead, or 
strangers to the action; as, if the bastardy of B. be alleged, who is 
dead, or a stranger. Vide Bastard, (D 2.) 

So, if ne miques accouple, profession, &c. be alleged between strangers. 
2 Rol. 584. 1.51. 585. I 37.40. 

If a clerk be dead, when the issue is, whether ho was able or not. 
2 Rol. 583. 1. 42. 

So, if a matter of spiritual cognizance is coupled and entangled with 
a matter of temporal cognizance, it shall be tried by the country; as, 
special bastardy. V'ide in Bastard, (D 2.) 

Marriage within age of consent, and afterwards a dissent, and so not 
his wife, shaU be tried by the country. 2 Rol. 585. 1. 25. 

So by the St. 12 Car. 2. 33. bastardy or marriage according to an or¬ 
dinance of parliament after 1 May 1G42, before 1660. 

So, if the issue be, prior or not ])rior, it shall be tried by the country. 
2 Rol. .584. 1.21. 

Avoidance of a church, &c. by being a bislio}) in Ireland. Pal. 45fU 

So, parson or not, upon special matter. 2 Rol. 585. 1. 30. 

So, iiifm sacros m-dirieSi where it relates to avoidance of a church by 
the act of uniformity. D. 2 Lev. 250. 

So, if there be issue upon institution and induction. ? Rol. 584. 1.7. 
585.1. 30. 

Whether a church be void or not. 2 Rol. 584. 1.1. 588. 1.32. 

Whether void by resignation. 2 Rol. 783. 1. 47. 

If issue be, whether excommunicated after a prohibition, it shall be 
tried by the country. 2 Rol. 585. 1. 45. 

Whether professed before a feoffment; for the question is upon the 
time. 2 Rol. 588. 1. 20. 

So in the case of intimey, a juatter of spiritual cognizance shall be 
tried by the country; as, bastardy alleged in him. 2 Rol. 586. 1. 40. 
Vide Bastard, (D 2.) 

A divorce for pre-contract of his father and mother, in an assize by 
him. 2 Rol. 586. 1. 37. 

Sti, where it is pleaded only in abatement. Vide in Bastard, (D 2.) 

As, if profession or coverture be pleaded in abatement. 2 Rol. 588. S. 

So' where a matter of spiritual cognizance comes in question in a 
collateral action. 2 Rol. 585. 1. 40. 50. 586. 1. 25. Hob. 179. Vide 
supra, where it is not directly in issue. 

So if the bishop return, that the party is exempted out of his juris¬ 
diction, it shall be tried by the country; as, profession, where the bishop 
returns, that he is exempted. 2 Rol. 587. 1. 2. 

So, if the power of the bishop to make a certificate be taken away 
by act of parliament. Semb. Hard. 65. 


(AS.) By 
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(A 3.) By whom the certificate shall be. — If the bishop be a 

party. 

So, if the bishop be .1 party to the suit, the trial shall not be by his 
Certificate; as, in a real action against a bishop, if he plead that the 
demandant is a bastard, it shall not be tried by himself, but by the me¬ 
tropolitan. 2 Rol. 587* 1. 45. 

So in a quare impedit, where the bishop appears to be the disturber; 
if the issue be triable by the ordinary, a writ goes to the metropolitan. 
Dy. 353. b. 

As, if a bishop alleged refusal, because the clerk was inkabilis. 2 llol. 
587.1. 25. Dy. .327. b. 

So, if the issue be, whether the bishop be consecrated, it shall be tried 
by the metropolitan. 2 Rol. 590. 1.10. 

So, if the archbishop of York be party, it shall be by the archbishop 
of Canterbury. 2 Rol. 589. 1. 30. 40. Dy. 328. a. 

But if the bishop is not the disturber, a writ to certify may be directed 
to him; as in a quare impedity where the bishop claims nothing, but as 
ordinary. 2 Rol. 587. 1. 30. 

Yet if the bishop is a party, though he is not the disturber, tlie writ 
may be to him, or to the metropolitan', at election. R. 2 Rol. 587. 1. 40. 

1 Rol. 364. 398. 

So, if he be the disturber, the writ may be to him, at the election of 
the party. Semb. 1 Rol. 364. 397. 

(A 4.) If the see be vacant. 

If there should be a writ to the metropolitan, and die see become 
void, the certificate shall be by the guardian of the spiritualties. 2 Rol. 
587. 1. SO. 

And the writ shall be to the guardian of the spiritualties, sede va- 
cante. 2 Rol. 589. 1. 3. 5. Dy. 77. a. 

And if any one by composition be guardian of the spiritualties, it 
shall be directed to him. 2 Rol. 588. 1. 53. 

So in the vacancy of a bishopric, it shall be directed to the guardian 
of the spiritualties of the bishop. 2 Rol. 590. 1. 25. Dy. 350. a. 

Though the see of the bishop or archbishop become vacant after 
issue or judgment, and before the writ awarded. 2 Rol. 590. 1. 30. 

So by custom, the writ shall be to the archdeacon of Chester, as im¬ 
mediate ordinary, for all things within the county of Chester. 2 Rol. 

~ 588.1.45. 

And to the archdeacon of Richmond, for all things within 

2 Rol. 588. 1.48. 

So excommunication may be certified by the delegates. 2 Rol. 590. 
1. IS. R. Dy.371.b. 

But generally the writ shall bo directed to the bishop, though he be 
absent out of the realm. 2 Rol. 589* 1.10. 

Though his vicar in his absence refuse the writ. 2 Rol. 589. 1. 15. 
Though the temporalties are seized into the king’s hatids. 2 Rol. 
590. 1. 20. 

Though the bishop be only elected, and not consecrated. 2 Rol. 
590. 1.5. 

Yet 
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Yet if the king by his writ certify the absence of the bishop) before 
the writ awarded) or before the return of it) the writ shall be directed 
to the bishop) or his vicar general. 2 Rol. 589. 1.20. 25. 

If the writ be directed to die guardian of the spiritua|tieS) and be¬ 
fore execution a bishop is creat^, there shall be a new wri): to hipi. 
2 Rol. 590. 1. 3J}. Dy. 350. a. 

(A 5.) Upon what foundation) and at what time. 

None can write to the bishop to make a certificute) except die lull’s 
courts. Co. L. 134. a. 2 Rol. 589. 1. 50. 

As B. R. or C. B. Co. L. 134." a. 2 Rol. 589. 1. 50. 

The justices of gaol-delivery. Co. L. 134. a. % Rol. 589. 1. 50. 

But the courts of London) Norwich^ York, &c. cannot write to the 
ordinary. 2 Rol. 589. 1. 50. 

And therefore, if a plea be there of a matter triable b^ the certificate 
of the ordinary, after issue joined, there shall be a iftittimus to remove 
it in B. &C. ; and after a writ to die bishop, and a certificate ppon it, 
there shall be a procedendo. 2 Rol. 589. 1. 50. 

A certificate by the bishop of bastardy, &c. is of no avail, ^ept 
upon the king’s writ to him directed. 

And the writ shall always be to the bishop, not to his cummissiu'y, &c. 
R. 1 Leo. 205. 

If there be a writ to the bishop to certify bastardy, &c. and after¬ 
wards the assize discontinues by the justices not coming, and a re-attach¬ 
ment is sued, the bishop may afterwards make a certificate without a 
new writ. 2 Rol. 590. 1. 50. 

(A 6.) How it shall be made. 

TThe certificate pf die ordinary must be positive and express. Vide 
Bastard, (D 2.) — Pleader, (2 Y 10). 

The certificate of the bishop shall be conclusive; for no averment 
lies against it. R. 1 Leo. 205. 

But an action upon the case lies for a false certificate, as for a false 
return. Semb. 1 Leo. 205. 

Vide Excommengement, (B 2, &c.) 

(B) KiTrial cecniScate of tte recorDEr of lonooti. 

If issue be jouied, whether there he sut^ a custom of it 

shall be tried by the mayor and aldermen, by the mouth of therjecpn^r* 
2 Rol. 579. 1. 10. 580. 1.5. to 25. 35. 40. 2 Inst. 126* Confirmed 
by charter 2 Ed. 4. (c) 

And the recorder inay make his certificate ore tenus* C.ro, Car* 

516. (d) 

Though the custom to be tried does not concern lands, oi' a deinse 
of them, but a collateral thiog. R, 2 Rol. 579. 1. 35. Cro. Car. 517* 
Jon. 412. 

(c) And the recorder appears in the purple cloth robe, faced with black vdvet; 
no]t his scarlet gown, bis black silk one, nor the common bar gown. 1 Burr. 351. 

(ri) And afterwards deliver in the writ with a written copy of the return. 1 Burr. |E15- 

Though 



Trial by cer^ak of' ihf marshal^ 3g\ 

Though it be in an action by qui ianif Sjc, which concerns the king, 
R. 2 Rol. 579. 1. 30. 

And upon such issue, there shall be a surmise by the plaintifl^ Aat it 
ought to be certified by the recorder. 2 Rol. 581. 1.5. C]ro.Car. 
516. (e) 

But if there be a custom for the profit of the city, it shall be tried 
by the country, and not by the mouth of the recorder; jw, whether 
there be a custom, that every freeman shall be quit of payment, &c, 
R. 2 Rol. 579. 1. 15. Hob. 86. 

That such a thing shall be forfeited to the mayor, citizens, and pom- 
nionalty, &c. R. 2 Rol. 581. 1.10. 

So if the custom is not directly in issue, it shall be tried by the cpi)n- 
try; as, if a custom be alleged for a market in I^ondon every day in the 
week, &c. and the issue is, that there is no such market. 9 Ro}. 58Q. 
1. 30. Hob. 87. 

(C) Cdal bg cettift'eate of tbe marflibal, etc* 

If upon a distringas for escuage, the issue be, whether the taqant was 
in Scotland with the king for 40 days, it shall be tried by the oertifioatc 
of the marshal of the king’s host under his seal. 2 Rol. 583. ]. 30 . 
Lit. sect. 102. 

So, if issue be, whether a man outlawed was in prison at Bpurdeaujc 
at the time of the outlawry, it shall be tried by the pertihpate of the 
mayor of Bourdeaux. Co, L. 74. a. (/j 

CTeuifitate of aoeijf. Vide Assize, (B 27, 28.) 

TBanftrupt’a certificate. Vide Bankhupt, (D 37.) 

Vide Ensuest, (A 2, 3.) — Statute Stapi.k, (O 2.) 


CERTIORARI. 

(A 1.) (DtHfjen it licief. p. 332. 

(A 2.) When a mittimus thereupon, p. 354. 

(B) po\xi a certiorari jOtoU be promtiteb. p. 335. 

(C) jpob) it 0 ban be returneb. p. 337 . 

(P) mhtn a certiorari boea not lie. p. 338. 

(£) ^ben it afiaU be a aupennebeaiei. p. 340. 

(F) COben not* p.34l. 


(e) But if the recorder has once certified a custom as part of the customs of Lon¬ 
don, the court must take notice of it, and it cannot be certified again. Doug. 380. 

(/) So, if a seijeant be arrested for a less debt than is allowed by the annual imi- 
tiny act, the certificate of the sccretaiy at war may, on motion to discharge him, 1^' 
read in evidence to shew the nature of ins duly. l Bl. l’O. ’ 


(G) ipro. 
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(G) proceDenDo. p. 341. 

(H 1.) @iuperi 0 feli 0 a 0 to proceajgf. p. 341. 

(H 2.) When it shall be granted, p. 342. 

(A u) mm it !ic0. 


The writ of certiorari is an original W'rit issuing out of the chancery* 
or B. R. when the king would be certified of any record in anyother 
court of record. F. N. B. 245. A. 

Or the king may command the tenor of the record at his election 
F. N. B. 245. B. 

So, if nvl tiel record be pleaded in C. B. the court may award a cer¬ 
tiorari. 1 Rol. 394.1. 15. Hob. 1,35. R. Cro. Car. 297. (g) 

And therefore the king may command the justices of C. B. to certify 
him of any record before them in his chanceiy. F. B. 244. 

Or to send all records depending in C. B. before the justices in eyre 
to be determined by them. F. N.^B. 243. K. 

And if the justices in eyre cannot determine during their stay in the 
same county, they shall be removed by certiorari 'mlo C. B. acain. F 
N.B.243. K. ^ 

So a certiorari \\q% (It) to the chief justice of B. 11. to certify a con¬ 
demnation there for the king’s fine or other record, to the intent to have a 
pardon, &c. F. N.B. 245. G. 246. C. 


(g) 1. So, if nut tiel record in C.B. of a recovery there be pleaded in B. R. an<l issue 
joined thereon, n certiorari is tlie proper method, and must necessarily issue. 2 Burr. 
1034. — 2. And if a certiorari issues to use the record as evidence, then the tenor, if 
returned, is sufficient, and countervails the plea of tml tiel record; but if the record is 
to be proceeded upon, the recordlitself must be removed, and tfiis, whether it is before 
judgment or after; and in this case, the writ must be superseded, and not quashed 
which can only be done on a view of the record itself. 2 Atk. 517 . ’ 

(A) 1. Where a statute takes away the certiorari to remove an indictment, the crown 
is not included in the restriction, unless it appears to have been the intention of the 
legislature; therefore, the prosecutor of an indictment for keeping a disorderly house 
may remove it, notwithstanding the general words of the stat. 2.5 Geo. 2. c. 3G. s. 10. 
5 T. R. 626.— 2. And a provision in a statute that “ no certiorari shall issue to remove 
any proceeding to be had or taken in pursuance of this act,” does not extend to pro¬ 
ceedings under the act had by a court without jurisdiction. 5 T. R. 629. — 3 . If a 
statute gives an appeal to the sessions from a conviction by a magistrate, but takes 
away the certiorari to remove cither conviction or order of sessions thereon, and a 
subsequent statute gives ailditional powers to the sessions as touching the infliction of 
punishment, without taking away the certiorari, the clause in the former act cannot be 
extended to proceedings of the sessions under this, so that they are removeablc by 
certiorari; but the proceedings before the convicting magistrate, being under the for¬ 
mer act, remain irrcmoveable as before. 2 T. R. 735. — 4. A certiorari will not lie 
to remove the assessments made by the commissioners of land-tax; since, being of a 
public nature, every one may have a copy. 2 T. R. 234.— 5. The stat. 13 Geo. 2. 
c. 18. s. 5. enacts, that “ no certiorari shall be granted to remove any judgment, order, 
or other proceedings before justices, unless (such certiorari be applied for within six 
calendar months next after such order, &c. and unlessl the party suing forth the same 
hath given six days notice thereof, in writing, to the justices,” &c. The notice must 
be given before moving for a rule nisi for a certiorari. S T. R. 279. 281. — 6. The 
stat. does not apply to the removal of an indictment. 1 East, 298. — 7. A cer¬ 
tiorari lies to remove a presentment in a court leet; and when re-moved, the pre¬ 
sentment is traversable in B. R. Cowp. 458. 


So 
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So there may be a certiorari to justices of assize, to certify a record 
before them into chancery. F. N. B. 241'. C. 

Or to remove all proceedings before them, before the new justices of 
assize. F. N. B. 242. D. 21:3. C. 13, 

Or before other justices, to the intent to have an attaint. F. N. B. 
242. E. {i) 

So to justices in eyre to remove a record or proceedings before tliem. 
F. N. B. 242. E. 243. K. 1 Sid. 296. 

So, if a record be removed into the exchequer, there may be a certio¬ 
rari to the treasurer and chamberlains of the exchequer. F. N. B. 242. 
F. G. 243. A. 246. O. 

So a certiorari lies to the treasurer and barons to certify the debt of 
B. or his ancestor to the king, without saying, into B. 11. or into chan¬ 
cery. F. N. B. 246. G. 

So a certiorari lies to the justices of gaol-delivery. F. N. B. 246. 
A. II. ; 

So a certiorari lies to the justices of oyer and terminer to certify a 
record into B. 11. in order to have execution upon it. F. N. B. 246. B. 

So after conviction, in order to have judgment. 1 Sal. 149. Mod. 
Ca. 17. 

To the mayor and sheriffs of London, to remove a record before 
them to be determined in B. R. F. N. B. 245. E. 246. L. 

To the steward and marshal of the king’s house. F. N. B. 246. F. K. 
To justices of peace, to remove an indictment before them. Mod. 
Ca. 17. {k) 

Or tt) diem, to remove an outlawry, and process transmitted to 
them. F. N. B. 246.1. 

So it lies to justices of the peace, to remove any order made by 
them. R. 3 Mod. 95. {1) 


(i) 1. Certiorari to the justices of assize, sliall be granted to the crown or prosecu¬ 
tor, without special reason alleged; )iccm to the defendant Andr. 27. — 2. It lies 
to remove an information before justices of assize, against a {rarson fur non-rcsidcncc, 
for they have no jurisdiction in the cause. Ibid. 

1 . To remove an indictment for not doing statute labour in the highway. Str. 849. 

— 2. To remove an indictment at sessions against private persons for not repairing 
abridge. Str. 900. sT. R. 194. — 3. To the qiiailcr sessions of a corporation to 
remove an indictment, on affidavit that defendant could nut have a fair triafT Lri. 
Ud. 1452. 

(/) 1. To the sessions, to remove an order of two justices. Str. 470. — 2. To re¬ 
move order of justices before appeal, where only one party has a right to appeal, for 
he may waive it; or where no time is limited for appealing, for then a certiorari might 
never lie; but where two parties have a right to appeal, and the time of appealing is 
fixed, there it shall not be granted till after appeal, or after the time for it. Andr. .34.5. 

— .3. One certiorari lies to remove several orders and convictions, if they relate to the 
same persons and the same matter. Ibid. — 4. It lies from B. R. to all inferior courts, 
though the statute giving jurisdiction say that the sentence shall be final, and without 
appeal, for the jurisdiction of B. R. cannot be taken away without exprest words. 
2 Bur. 1042. 1 Bl. Rep. 23.7. — 5. Therefore it lies to remove orders made on the 
conventicle act 22 Gar. 2. c. 1. even after appeal to the quarter sessions, trial by juryj 
verdict and judgment, notwithstanding the 6th and 13th sections, the first of which 
says, that no other court whatsoever shall intermeddle with any cause or causes of ap¬ 
peal on this act, but that they shall be finally determined in the quarter-sessions only; 
and the latter enacts, that the act shall be interpreted most beneficially for suppressing 
conventiclesfo^ the certiorari does not go to try the meritt, but to see whetner the 
limited jurisdiction has exceeded ite bounds or not- Ibid. 


Or 
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Oi* td a particular justice of peaccy for a Cortvidtiou, dr order by liim. 
So to commissioners of severs, for all orders, or proceedings before 
thetb. F. N. B. 24'7. A. i Sal. 145. Vide Sewers, {I 1.) (jm) 

To a bishop to certify admission, institution, and induction to a 
church. F. N. B. 246. M. 

To an escheator. F. N. B. 247. H. 

To the custes breoium of C. B. to certify a Writ original, or judicial. 
F.N-B.246. N. 

To the mayor the staple, to certify a Statute before him. F. N. B. 
244; D. Vide Statute Staple, (D 2 .) 

To a sheriff, for the record of a redisseisin, or [iost-disseisin before 
hirti; F. N. B. 242. B. 

And that, to the intent to have execution out of B. R. F. N. B. 
242. B. (n) 

To Snenff and Cdroners, to certify an outlawry in the county. 
F. N. B. 245, G. 

So it lie^ to tlfo mayor, bailifTs, Or other judge of a court in a city 
6 t tbWn, to remove A record info B. R. to nave execution there. 
F. N. B. 243. B. 

So to the censors of the college of physicians, to remove a judg¬ 
ment by them for malpractice. R. 1 Sal. 144. 

So to every inforior jurisdiction of record. 1 Sal. 144. 

Though it be within a county palatine, Or in Wales, &c. R. 1 Sal. 
146. 148. tt. 2 Rol. 22. Vide Franchises, (D 1 , &c.) (o) 

Or the cinque ports 2 Lev. 86 . Vide Franchise, (E 1 &c.) ( 7 ^) 
Vidte Pleader, (3 K 7.) 

(A 2.) When a mittimus thereupon. 

After a record removed by certiorari to the chancelfy Out of C. B. 
or other court, it may by mittimus be transmitted to B. R. F. N. B. 
244. A. B. 

Or when removed by certiorari frenn the justices of assize, or other 
justices to the chancery, it may be transmitted to C. B. F. N. B. 
244. C. 

So a record, removed by c&tiorari to another court, or justices, 
may afterwards be transmitted to B. R. or other justices at the king’s 
elcctionJ F. N. B. 245. F. 

Or it may be removed by certiorari to B. R. immediately, without 
a mittimus. R. 1 Lev. 312. 

But if there be a material variance between the certiorari and tlie 
oidOr^ Sfo. the record shall not be removed thereby: as if there be a 


'(^) i. Tb CotninJBBieirtrt Of tewm, fdr theSr order to remove their clerk, it is of 
CMhMba tiftht; !mt in dther where danger of inundation tnay be, it is discre- 
m. abd. — 2. Oh the clerk bf commissioners of sewers being removed, 
and knodmr aMoihted, B. R. trill not, oh the rule to shew cause, suffer them to make 
out their tides hyaffidariti, hot will^nt cerlioraH. Fort. 374. 

(ta) It net to remove inquisition tideen by the sheriff under a private act of parlia- 
ueht, and the verdict and judgment thereon. 4 Burr. 2244. 

( 0 ) 1. To remove indictment from quarter sessions in Wales, Without stopping at 
tilfe grand sessions. 4 Burr. 24S6. — 2. To the grand sessions in Wales, on an mcUct- 
ment for misdemeanor. Str. 704. B. R. H. 163. 

(p) Or to Berwick, or to any other dominions of the king or trOwn. 2 Burr. 836. 

certiorari 
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cerHorari for an brdei* icbncea’nihg fdt^ign salt, slid thd ttrder is for 
salt, getteirally. R. 1 Sal. 145. 

If it bd for an indictment ohly^ and the indictment and convlfction 
also are returnfed. 1 Sal. ISO. 

If the indictment be after the certiorari granted. 1 Sid. a 17. 

If a record be remdved by c&tioTari after conviction in atidthcr 
courts the party nlUst waive the issue, and it shall be tried de nom; 
othel'wise B. R; adll ndt give judgment upon a tonviction in another 
court. R. Carth. {q) 

(B) ipota ^ 0 t)aU be b^biei^Uteb. 

. By the st. 1 & 2 Pfa. & M. 13. a certiorari to remove a prisotiar out 
of gaolj or a recognizance shall be (r) signed by the chfof justi^i or 
in his absence by the other justices of the court whence it iSsue^ dti 
pain of Si. against the prosecutor; 

By the st. 5 Sc 6 W. 8: M. 11. no certioraH shall be granted to re¬ 
move an indictment for a trespass,*or a ttlisdemeanorj from the quarter- 
sessions in term, but on a rule i(s) in B. R. on motion of coundl in 
(^en court, nor in vacation, but on allowance of a judgej who shall 
indorse his name, and the name of him who demands it. 

In vacation there must be a fiat signed by a judge for a cerNdf-ari 
for orders of justices. 1 Sal. 150. 

And the fiat and the writ also must be signed by a judge in a edtiio- 
rari for an indictmeht. 1 Sal. 150. 

And a fiat after the essoign day of the term, for a certiorarit Which 
was tested in the preceding term, will be irregular. R. 1 Sal. 150. 

So by the st. 21 Jac. 8. a certiorari to remove an indictment of riot, 
forcible entry, or assault and battery, from the quarter-sessions, shall 
be delivered in open court, and not allowed unless the indictee be 
boUnd in sureties in 10/. to the prosecutor, to pay costs, which the 
justices in the qUarter-sessions shall assess, wimih a month after 
conviction. 

So by the st. 13 & 14 Car. 2. 6. it shall not be allowed to remove 
prO)(»adings about highways, unle^ bound, &c. in 40?. to pay cosA:s to 
be ascertained upon oath, {t) 

iJor by the st. 5 & 6 W. & M. 11. to remove an indictment for a 
trespass or misdemeanor before trial, unless bound. See. in a recogni¬ 
zance of 20/. before justices of peace (or by the st. 8 & 0 W. 8. 33. 


(g) The rCc^izaAdS of a receiver of an infant's estate in Ireland cannot be trans- 
iniMd to the Exchequer ih Ireland by nattimm, but a bill must be filed there, and the 
CeVtifit^te of the reconiizimce h^e will be evidence. Bunb. S49. 

'(V') After a record has been returned on a certiorari, no objection can be taken 
that the Writ WrSS luTsdirecited. 4 T. R. 499. 

'(>) 1. A ceetiorati is granted to the crown as of course; to, a defendant only uoon 
grounds disclosed by affidavit. 2 T. R. 89. — 2. The affidavits for a certiorari shall be 
entitled by the name of the cause in the court below. Str. 704. — s. A cet^rari to 
remove an inffictmoit agunst an excise officer and others, from the sessions, wasjgranted, 
on die motion of the attorney-general, for the defendant, without nny affidavn. 4 T. 
R. 161. 

(t) Certiorari pro rege lies in case of highways, tho^h no affidavit nor recogni- 
isance; for the st. is & 14 C. 2 . c. 6. S W. & M. and 5 W. & M. c. 11. relate only to 
certiorarfi applied for by defendants. Str. 1209. 

13 
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before a judge of B, R.) to appear} plead, and try it the next assiaes} 
or if in London or Middlesex, the next term, or sitting after term. 

And if he be convicted, B. R. shall give costs (n), and upon oath 
of refusal for ten days after demand, send an attachment. 

And if bail be not found before a judge since the st 8 & 9 W. 3. 
33. a certiorari ought not to be allowed. 1 Sal. 149. 

So by the st. 3 & 4 W. & M. 10. s. 6. there shall be no certiorari to 
remove a conviction or proceeding on that act, against destroying deer, 
unless bound by recognizance with sureties, as the justices of peace be¬ 
fore whom he is convicted shall approve, in SO/, conditioned to pay the 
prosecutor his full costs to be ascertained by oatlj. 

So by rule in B. R. Mich. 3 W. & M. on a ca'tiorari to remove any 
indictment, or presentment from any county or corporation, except 
London or Middlesex, the prosecutor at the return shall procure two 
men to give a recognizance before a judge of the court to plead, and 
if issue be joined, to try it on notice to the prosecutor or his clerk at 
die next assizes, and in default thereof before the end of the term a 
procedendo shall go. Sho. 336. 

So by the st. 5 Geo. 15. no certiorari shall be to remove a convic¬ 
tion for deer-stealing, till security to pay the forfeiture as well as costs, 
and render the party to justice in a month after the conviction confirnied. 

But a recognizance is not forfeited for not trying, unless the pro¬ 
secutor gives a rule for it. 1 Sal. 370. 

If the sureties are worth as much as the statute requires, the justices 
of peace cannot refuse them as insufficient. R. Mar. 27. 

If a recognizance be given upon a certiorari for costs; the prosecutor 
shall have only costs upon the writ, and after it. R. 1 Sal. 55. {x) 


(«) 1. The stat. 5&6 W.&M. c. ll. as to defendant’s psiying costs to prosecutor, 
extend only to officers and persons rc.illy injured; therefore defendant indicted for 
an attempt to commit felony, where no damage is done to the prosecutor, shall 
not pay costs. 1 Wils. 1.39. 1 Burr. 4.31. 2 T. R. 47. — 3. But it is sufficient 
if pr^^secutor is provetl to be a civil officer (as by affuinvit) though it is not 
indorsed on the indictment. I B. M. 54. — 3. It; on removing indictment from 
sessions of oyer and terminer, defendant enters into recognizance of 500/. to plead, 
go to trial, and appear on the return of the verdict, this is not a recognizance on 
stat. 5 & 6 W. & M. c. U. but at common law, and defendant shall not pay costs. 
Str. 1165. 1 B. M. 10 . ‘ ^ 

(x) J. So by 13 G. 2. c. 18. s. 6. no certiorari shall be granted to remove any convic¬ 
tion, judgment, order, or other proceeding before any justice of peace of any county, 
city, borough, town corporate, or liberty, or the respective general or quarter sessions 
thereof, unless application be made for it within six calendar months after such con¬ 
viction, &c. and unless it be proved on oath that the party applying for the same liatU 
given six days notice in writing to the justice or justices, or to two of them, (if so 
many there be,) before whom such conviction, &c. was had, that such justice, &c. may 
shew cause against the issuing of the certiorari. Vide 1 Wils. 35. — 3. The six day’s 
notice reouired by this statute before any application for a certiorari to remove pro¬ 
ceedings by justices of the peace must be given before making the motion for a rule 
to shew cause why, such certiorari should not be granted. 5 T. K. 279.-— 3 . 
certiorari to remove indictment for peijury, if defendant makes up the record, carries 
jt down to sittings with a distringas, and attornev-general’s warrant for a tales, there 
being special jury, and eleven only oppepr, and the warrant is given prosecutor’s 
counsel, and they will not pray a tales, and defendant docs not, and cause is 

remanet pro def^lu jurator., defendant shall not pay costs. Str. 937._ 4 . If pro- 

.secutor has obtained a third part of the fine, it shall be deducted out of tli^ costs 
taxed on the recognizance. 4 Burr. 2125 . 

12 
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And the prosecutor, after the costs paid, oiight not to move for an 
aggravation of tlic fine. U. 1 Sal..5.'5.(/y) 

If a recognizance l)c taken for -K)/. not lor ji)/. ua a statute sjjcaks, it 
will be a good recognizance, though no suprrst'di-as. II. Sal. SGi. 

If ho who sues a cerfioran'f does not appear in court within the term 
when the writ is returned, he shall forfeit his recognizance. Mod. 
Ca. 220. 

If upon a certiorari the party gives a recognizance, and dt)es not 
prosecute with effect, viz. does not quash or traverse the indictment, an 
attachment lies against him. ll. Mar. PI. 118. [z) 

(C) if 0 |)an fje returneu. 

A certiorari shall bo returned (n) l)y the justices, to whom it is 
directed, vvith the record (/>), &,c. annexed, not by the clerk of the 
peace. R. Sal. 479. 

By a rule in B. 11. Mich. 3 W. & M. it shall be returned the first 
return of the next term. Sho. .330. 

Justices of peace must return, though bail be not found according to 
the stat. D. 1 Sid. 70. 

Justices of peace ought to return all indictments against him who 
procures it, found bcft)re the r<!tui‘n, though not indicted at the time 
of the awarding of the writ, or delivery to the officer. R. I Rol. 39.5. 
1. 30. 

If it be for indictments against six named in the writ, if* four of them 
only arc indicted, the imlictnients shall be removed. R. 1 Rol. 39.5. 
1. 35. . 

The names of the indictors ought to be returned upon every imuct- 
inent removed. St. P. C. 71 • a. 


(y) 1. On indictment on 5 Eliz. c.4. for exercising a trade, &v. removed by dctemlant 
after conviction, he may, on motion, pay the pemilty without costs, and have his re¬ 
cognizance discharged. 1 B. M. 451. — 2. If A. convicts B. on the game laws bclore 
a justice, and he pays the [lenalty, and tlicri A. brings action for tlic same oJionic, the 
justice refuses copy of conviction, ami B. brings rerliorari merely to liavc tlic convic¬ 
tion to plead; A. gets it affirmed, and then becomes nonsuiteil in the action: the 
court will not give costs on the wr/zornri, but order the bond to be delivered np. 

3B.M. 1720. , . , i f 

(z) I. If defendant, convicted on penal statute, brings certiornn, anrl dies tieiorc 
argument, the court will go on. Str. !).57. — 2. If no procecilings in two or three 
terms, order, shall be affirmed. B. II. 11.206. —3. IF defendant has paid costs tor 
not going on^to trial, prosecutor shall not quash, but on payment of costs. Str. 34C. 
— 4. If the prosecutor enlarges the rule to slicw cause why an order should not be 
quashed, he shall not afterwards object to the issuing the certwrad. 2 B. M. 74.s. — 
5. Proceedings bmng removed from inferior court ol record, where parties wpi'c at 
issue, plaintiff must declare de novo. Barnes, 345. — C When a conviction is re¬ 
moved by certiorari, no motion can be made in arrest of judgment, unless the defeiulant 
appear in person. I Black, llep. 2U9.~ 7. And if deiendant remove an indictinent 
by certiorari without good cause, he cannot be admitted in forma pau 2 >eris. 1 Black. 

(fl) The return must be on parchment; if on paper, it shall be quashed. B. R. 

H. 173. . „ „ , ... 

(6) A certiorari, being directed to the cuslos ireviwnot C. B. to reton original, 
hfi snail return the original, and not that there is such original in his office, but not 
filed, because plaintiff had entered nc recfpialur; if otherwise, B* 11. wil coinniit hinu 


Str. 63. 
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If there be a certiorari for a conviction, &c. it must be drawn in 
form; for a return of affidavits and wan*ants is not sufficient. 1 Sal. 146. 

So if the return be, tenor cujm ortlinis seguitur; for it ought to say, 
gui guidem muloy 8fc. 1 Sal. 147. 

Serif there be a return of a transcript, the record itself is removed. 
Sal. 565. 

But if a certiorari be for indictments, in which A.B. and C. arc 
indicted; an indictment against A. alone, or against A. and B. shall 
not be returned. 1 Sal. 146. 151. 

If for an order of settlement at N. M. an order which settles at N. 
only shall not be returned. R. Sal. 452. 

So in some cases, the return may be in English; as, in orders by 
justices, &c. 1 Sal. 149. 

If the justices do not make a return, an alias and pluries go, and if 
they do not return the pluriesy vcl causairiy an attachment goes. E. N. 

B. 245.A. 

But justices of peace need not subscribe their names; for resjwnsio 
justiciarionim domince reghifr, is sufficient. Mod. Ca. 43. 

So a certiorari to remove an order of discharge of an apprentice, 
need not return the discharge itself under the hands and seals of the 
four justices; for it is sufficient to say, that there was an order under 
their hands and seals. R. Sal. 470. {c) 

(D) aaifjcn a certiorari UoeS not lit. 

But a certiorari lies only for the tenor of a record, when the court, 
to which the recortl by the certiorari is removed, has no jurisdiction 
to hold plea upon the record: as if to an information for recusancy in 

C. B. it be pleaded, that he is a recusant convict before justices of peace, 
and upon ntd tiel record a certiorari goes to the justices of peace, the 
tenor only of the conviction shall be returned; for C. B. cannot hold 
plea upon the conviction, if it should be removeil. R. 1 Rol. 395. 
1. 50. Ilob. 135. 

So if a judgment in an inferior court be pleaded; upon nul tiel record 
pleaded, if a certiorari goes, only the tenor of the record shall be certi- 
ffed. Dy. 187. a. 

So by charter, the city of London certifies only the tenor of the re¬ 
cord. 1 Sid. 155. 230. 

By the st. 22 Car. 2. 12. it does not lie to remove indictments for re¬ 
pair of causeys, highways, or bridges before jmlgment. But now by 
the St. 5 & 6 W. & M. 11. it shall be allowed, upon an affidavit that 
the right of repair is in (piestion. 

So by the st. 7 & 8 W. 3. 6. no certiorari shall remove or supersede 


(r) 1. If a certiorari is directed to the custos brevium of C. B. to certify an original 
in London, and he returns there is none in the city of London, it is good; for the 
court will take notice that London is a city, it being mentioned to be so in several acts 
of parliament. Str. 309. — 2 . If, in a return it is said, that a man took a lease for 
seven years, the court will presume it was by deed. Str. 555> — 3. Upon a certiorari 
to remove a conviction by a justice of the peace on the deer act (IG Geo. 5. c. 30.) a 
return tnat the record is returned to the sessions, and tlint a copy is annexed to the 
writ, is sufFicicnt. 2 T. 11. 285. 


12 


the 
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the proceedings or judgment on that act, unless the title of the tithes, 
&c. come in (jiiestion. (r/) 

So it shall not be granted, to remove a commitment for felony, till an 
indictment found. 1 Vent. 63. (< ) 

So a certiorari shall not be granted, to remove an indictment from 
(he Old Bailey, or any justices of gaol-delivery, without special cause. 
1 Sal. 144. 150. 151. (/) 

And if the cause afterwards appears to be false, a 2 >roccdcndo shall 
go. 1 Sal. 144. 

So it shall not be granted to remove a conviction of recusancy, in 
not taking the oaths, &c. for thereby the conviction woiihl be made 
inelFectiial. K. 1 Sal. 145. (g) 

Nor, lor an order of jiistices, upon which an ap[)eal lies, before an 
ajijieal, or the time for an appeal elapsed. 1 Sal. 147. 

Yet if no objection is made till the return liled, it will be too late. 
1 Sal. 147- (A) 

So it shall not be g)'anted regularly, after a ct)nviction upon an indict¬ 
ment, before judgment. 1 Sal. 149. Mod. Ca. 17. 61. (/) 

And if granted before conviction, and not served till alter, or jury 
sworn, it shall be (piashcd. Mod. Ca. 61. (A) 

So 


(d) 1. So no rcriioran lies on the «>t!itutc 30 Geo, e. c. 2-1. against obtaining money. 
&c. by false pretences, for by s, 20. it is t’xj)rcssly taken away. Vide Oowp. 24. 
2 '1'. li. 472. — 2. The 20th section of this stat. that “ no cniuirttri sh.dl be granted 
to remove any iiulictnicnt, conviction, or other proceedings had thereon, in pursuance 
of this act,” refers to the whole act. 2 T. R. 472, 

(r) 1. It does not lie to remove an indictment for felony from the general sessions 
of oyer and terminer at Hicks’s Hall, without consent of the prosecutor. Cowp. 283. 

— 2 . It does not lie to remove a conviction hy the commissioners of excise lor the 
double duties on beer under the 12 Car. 2. c. 24. s. .33. for hy the general wonls of 
6 Geo, 1. c. 21 . s. 22. it is taken aw.iy in all cases of forfeiture under the excise laws 
previous to that act, Doug. .449, — 5. But that act does not extend to take away ths 
ccrt'wmri in cases arising under subsctpient acts, as in the case of a conviction by 
justices on the statute of 11 Geo. l. c. 30. .s. )6‘. Id. .45.3. n. 

(/) 1. Str. 583. B. R. H. 369. — 2. Certiomri granted to the OldBailcy, to remove 
iudictnient for forgery, defendant being of good repute, and prosecution on slight 
grounds. Str. 549. — ,3. CV/riowri refused to a colonel indicted for perjury. And 
the court declared they must make no distinction of persons, and that they cannot 
grant a certiorari without consent of the prosecutor. Str. 717. — 4. The court will 
grant certiorari to remove indictment of perjury from the Old Bailey, if defendant has 
twice paid costs for not going on to trial, the judges being gone. Sir. 1019. — 5. Or, 
if prosecutor’s attorney is under-sheriff of Middlesex, and attended the grand jury on 
fiiuliug the bill. Str. 1068. 

(g) 1. It does not lie, to remove a poor’s rate itself. Str. 9.33. 975. 2 T. R. 235. 

— 2. Nor, on an order on 7 & 8 W. 3. c. 29. for the parish at large to repair the high¬ 
ways, in aid of the inshij). 6 G. 2. Str. 944. — 3. Nor to remove the assessments of 
the land tax, on account of the public inconvciiicncc. But if an inforinution be 
moved for against the commissioners of the land tax, the court will admit an attc.stecl 
copy of the assessment as evidence, instead of the original. 2 T. R. 2.3.4. 

\h) 1. Nor on an appointment of overseers, after an appeal lodged till the sessions 
have made a determination. Str. 991. — 2. But on appointment of overseers before 
appeal, it lies. Ibid.—3. And if on appctal from a poor’s rate, sessions order books 
to be produced at an adjourned day, certiorari lies to remove that order, notwithstanding 
the appeal. Ibii — 4. To the quarter sessions, to fetch up any proceedings but their 
orders; as their refusal of a certificate of the loss of malt burnt after iliity paid. Str. 391, 
(») 1. Nor after appeal to the sessions, pending such appeal. 2 T. R. 196. — 2. A 
verdict cannot be removed from sessions, before judgment; and certiorari, if granted, 
shall be mashed. Str. 1227. 

Ik) 1 . The court quashed a certiorari, which was issued before, but not served until 

z 2 after 
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So it is not usually granted to remove an indictment for forgery, 
perjury, or other gi’eat offence. 1 Sid. 54.(0 

Or a presentment before justices in eyre, before conviction. 1 Sid. 296. 

Nor to a new jurisdiction erected by statute, which has a final autho¬ 
rity ; if it proceeds according to tlie statute. 1 Sid. 296. 

Nor usually to a county palatine. 2 Bui. 158. («) 

So it shall not be granted to remove a record in which the king is 
concerned, without the consent of the attorney-general. R. Hard. 409. 
Sti. 295. (n) 

And it seems to be in the discretion of the court, to grant it, or not. 
Sti. 126. 211. (o) 

(£) m^tti it fibtXl be a jempetjeteDeais. 

If a certiorari be delivered to a justice of peace, or other justice to 
whom it is directed, it shall be a supersedeas, and every proceeding 
afterwards is a contempt. R. Yel. 32. 1 Sal. 148. (p) 

And every proceeding afterwards is void. Per Keble. AtttMrney- 
Gcneral, Cont. 6 H. 1. 16. R. Mar. 27- 

And error lies for it. R. 1 Sal. 148. 

If it be delivered to one justice only, it shall be a supersedeas to all. 
Yel. 32. 

Though the party does not sue for a removal of the record. Yel. 32. 

Though the indictment be after tlte teste of the certiorari. Yel. 32. 
R. 1 Sal. 149. 

So if several are indicted, and one of them only brings a certiorari, 
it shall be a supersedeas to all of them. Dub. Mar. 112. 

So if one only tenders a surety according to the statute, and the others 
refuse. R. Mar. 27. 

So a certiorari shall bo a supersedeas to the justices, though delivered 
after the return passed. Yel. 32. R. Dy. 245. 

When a certiorari is granted, the party may have a supersedeas out 
of chancery to the sheriff. F. N. B. 237. E. 


after judgment on an indictment for a misdemeanor. 7 T. R. 37.7. — 2. After judg¬ 
ment, the record can be removed only by writ of error. Ibid. — 3. Before certiorari 
issues to remove order for quakcr’s tithes, it ought to be determined whether the title 
is really in question or not. 1 B, M. 485. — 4. If certiorari has issued, and the return 
filed, yet, if it appears that the title is not really in question, the court will order it to 
be superseded, quia improvuie, and the return taken off the file. Ibid. — 5. So if it 
issues, where it is taken away by act of parliament, (though order of sessions refers it 
to the court by consent of parties,) supersedeas quia improvide, 4 Burr. 2522. 

(/) If an attwncy is indicted at the assizes for a forgery, in altering a fault in a writ 
under seal, the court will not grant certiorari. Str. 877.1202. 

(m) 1. It cannot be sued out as of course, and without laying a special ground before 
the court, to remove proceedings in an action in the courts of the counties palatine. 
Doug. 749. — 2. Nor to remove such proceedings in the courts of great sessions of 
Wales. Id. 751. n. 

(«) It lies not to remove eje^ment from mayor’s court, but hab. corp. and plaintiiT 
declares de novo. In replevin it lies, and parties do not begin de novo. Barnes, 421. 

(o) And where an appeal lies, the court will not grant a certiorari, if the objection 
be not to the jurisdiction but to the merits, although it be otherwise competent for 
them to grant it. Doug. 555. 

(j>) A certiorari removes all proceedings of the nature described therein, which 
have taken place between the teste and return, though the proceedings ori^nated 
aftCT the teste, l East, 293. And all proceedings subsequent to notice of the cerfio- 
nri given to the officer to whomj&c. sitting in his judicial capacity, are void. Ibid. 

So 



Supersedeas io process. 31,1 

So the justices of peace ought to award a su 2 )ersedeas to the sheriff 
cx officio. Qu. F. N. B. 237. E. 

(F) UBften not. 

But a certiorari will not he a supersedeas, if no sureties are foumi> 
when required by statute. Mod. Ca. 33. 43. 

Or if the party does not try the indictment afterwards, according to 
the condition of the recognizance given. Mod. Ca. 43. 

So a certiorari delivered after the jury are impannelled, and sworn, 
will not be a supersedeas to the taking of the verdict. 11. 1 Sal. 14-4. 

Or after a warrant for execution executed by distress, the officer may 
proceetl in the execution. R. 1 Sal. 147. 

So after a certiorari for an inquisition for a forcible detainer, if there 
be a new forcible detainer, the justices may record the force, though 
they cannot make restitution. 1 Sal. Lll. 

So a certiorari in chancery to remove the tenor of a record, will be 
no supersedeas. Semb. Skin. 419. 

(G) pcoceHenlio. 

After a certiorari returned and filed in B. R. no procedendo goes. 
Mwl. Ca. 33. 43. Semb. 1 Sal. 145. — D. cont. where the cause sug¬ 
gested for the certiorari appears fiilse. 1 Sal. 144. (</) 

(H1.) ^upec 0 etieajei to proceiso. 

So after a supersedeas to any process, all subsequent proceedings arc 
void. 

As after an habeas corpora juratorum, if a suptersedcas be delivered 
to the sheriff, for staying the return of the writ, and he afterwards return 
it at the assizes, and the trial is had, and judgment upon it; it will be 
error. R. 2 Cro. 43. 

( 7 ) 1 . If defendant is convicted on confession, and then prosecute or brings certiorari, 
defendant shall have procedendo. 2 B. M. 749.-2. If an indictment for felony has 
been removed into R R. from an inferior court, in order to issue process of outlawry 
upon it, and the party accused come in, B. R. will award a procedctulo to carry the 
record back. S T R. 478. — 3. If a defendant, who has bren convicted on an indict¬ 
ment in an inferior court, remove the record by certiorari into B. R. between verdict 
and judgment, with a view of making objections to the indictment in arrest of judg¬ 
ment, the court will send the record back by procedendo, without going into the 
objections to die indictment. 2 Ld. Rd. 937. 6 T. R. 143.—4. If the party wish 
to take the opinion of the court on the sufficiency of the indictment, he should remove 
the record by writ of error after judgment below. Ilnd.—5. If after a procedendo 
to carry back a cause to an inferior court, the plaintiff recover and then sue out a 
scire farias against the bail below, and they remove the proceeding against them into 
B. R. by habeas corpus, the court will award a procedendo in the suit against the bail. 
6 T. R. 365. —6. A cause was removed from an inferior court by an habeas cOtpus 
cum caush, to which a return was made, stating a custom under which the defendant 
was sued and arrested; error was suggest on the face of the proceedings below; the 
court of B. R. will not stay the procedendo merely on that ground, but will leave the 
defendant to his writ of error. Fitz. 57. 6 T. R. 760 . —7. When certiorari is fUed 
there must be a motion to take it off the file, previous to motion for procedendo. 
4B. M. 2456.—8. And it may be superseded qma improvide emamrid. 1 Bur.488,489. 

Z 3 (H 2.) When 
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(II 2.) Wlion it shall be granted. 

A supersedeas to process shall he granted, when the party finds surety 
to appear, and answer to the law: as, in term, it shall be granted out of 
C. B. to a capias or exigent, upon surety taken by the sheriff' for his 
appearance at the day. F. N. 13. 236. A. 

So it shall be granted in the vacation out of chancery, upon surety 
found there, or to the sheriff. F. N. B. 236. A. Vide in Chancery, (4 Q.) 

If the sheriff^ &c. do not cease upon a supersedeas ilelivcred to him, 
an alias, plurics, and attachment go against him. F. N. B. 236. C. 239. 
A. 240. B. 

But a supersedeas, in respect of privilege to be sue<l in another court, 
shall not bo allowed, after he has acknowledged the jurisdiction of the 
court: as, after .an imparlance, ll. 9 Ed. 4. 53. b. 

Nor a supersedeas to an cxigctit (pda ivijtrovide; lor that recites an 
appearance. 11. Dy. 33. b. 

CEerttorari bill. Vide Chancery, (2 O 1.) 


CESSAVIT. 

(A) (Ktften It im* 

By the st. of Glocester, 6 Ed. 1. 4. if a man lease land to farm, oi 
to find estovers, &c. to a fourth part of the value, and he who hoUls 
the land lets it lie fresh, so that a distress cannot be found for two years; 
after the two years the lessor may h.T.vc an action to dcm.-md the land 
in demesne, by a writ which he shall luave out of chancery: ainl ilj before 
judgment, the arrearages and damages are rendered, and surety found 
to render there.'ifter, he shall retain his land, &c. 

This was the first statute which gave a cessavit. 2 Inst. 295. 

By the st. W. 2. 13 P'd. 1. 21. concordatum est eodem modo, si ([uis 
delincat domino svo servitium dchitum, el consiielum per biennium. 

A writ of cessavit lies in the j^er, cui, and post. Vide F. N. B. 208. H. 

CESSION. 

(Vide Esglise, N I.) 


CESTUY QUE TRUST. 

Vide Chancery, (4 S. 3, 4. — 4 W 32.) 

CESTUY QUE USE, 

Vide Uses, (I). 


CHAIRMAN of a Comniiltce. 

Vide Pakliaiuent, (E 7.) 

CHALLENGE. 
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CHALLENGE. 

(A) Ccial bg jucg. 

(A 1.) The iintiquity of it. p. 

(AQ.) The number of jurors. p.ol<3. 
(As.) The (juaiitication. p. SIS. 

(A 4.) Who are exem})teil. Sl<5. 

(B) Challenge to the accag* [).S4i.. 

(C) Challenge to the poll 0 . 

(C 1.) Peremptory, p. S14. 

(C ii.) For cause, p. S45. 


(A) cnal bg jurj). 

(A 1.) The antupiity of it. — Vide Fnquest. 

Trial by a jury was befoj’c the coiKjuest. 

(A 2.) The number of jurors. 

The usual number of jurors is 12, for the trial of a cause. 

Hut in an attaint, except where the issue is upon a culiatcral point, 
there ought to be 24. 2 Rol. 673, 1. 50. 

In a grand assise 16. viz. 4 knights and 12 others; so 20, or 12 
only. 2 Rol. 674. 1. 5. 

In imjucsts of office there may be more, or less tlmn 12. As in 
an inquiry of waste. R. 2 Rol. 673. 1. 53. Cro Car. 414. F. N. 
B. 107.C. 

(A 3.) The qualification. 

Jurors must be probi et legates homines. Vide post (C 2.) 

By the st. articidi super chartaSi 28 Ed. 1. 9. the sheriff shall j)utin 
juries such as be next neighbours, Uie most sufficient and least suspi¬ 
cious, on pain of double damages. 

And by the st. 34Ed. 3. 4. the next people not suspected,nor procured. 

(A 4.) Who are exempted. 

But by the st. West. 2. 13 Ed. 1. 38, senes ultra 70 annoSfperpetuo 
langtiidif vet tempore summonitwnis infirmiy vel inpatria non &mmorantest 
non ponantur injuratisy aut assists. 

And if these are returned, though it is not a cause of challenge, they 
may have an action against the sheriff, without notice of the age, sick- 

Z 4 ness, 
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ness, or non-coinniorancy; but it is more usual to have a writ de non 
•ponendis in assisis. 2 lost. i-4*7. 179. b. 

And if the sheriff'does not obey, an attachment. Reg. 181. a. (>•) 

(B) C&aHenge to tfje arrag. 

There may be a challenge to the array, if there be a default, or 
partijility in the sheriff'. Co. L. 156. 

It will be a principal challenge, if the shcriflF does not return a knight 
upon the panncl, wiiere a peer appears upon the record to be plaintifT, 
or defendant. Co. L. 156. 2 Rol. 636. 1. 53. 2 Mod. 182. 

'riiough others join with the peer in the action. Co. L. 156. (s) 
So, il' the sheriff' does not return a knight upon the pannel in an at¬ 
taint. Co. L. 156. 

For more concerning challenge to the array, principal and for favour. 
V’^idc Co. L. 156, &c. (<) 

(C) challenge to tfie pollief. 

(Cl.) Peremptory. 

In high treason, the detendant by the common law, and now by the 
St. 1 & 2 Ph. & M. 10. (which repeals the st. 33 H. 8. 23. to tl«e con- 


(/•) 1 . So, peers of tlic realm shall not be sworn on juries. F. N. B. I(i 6 . a. — 
12 . So, persons privileged by charters of exeni|)tion, shall not be returned, and the af- 
liriiiiitive acts of j)arliament relative to jurors and juries shall not he construed to take 
away such privilege. Doug. 191. —5. Yet by st. .‘>11. 3. c. H. they who have 
charters of exemption from being impaiuiclled injuries, iSre. shall nevertheless he sworn 
where justice cannot he administered without them, saving tlieir liberty at other times. 
—4. So, clergymen as such are exempted, yet if they have lay-fcTS they may he impaii- 
nellcd on account of them, unless they he in the service of thcKiug, or of some bi¬ 
shop. F. N. B. 1 6 G. 1). Dougl. 190 .— .'>. So, coroners, verderors, foresters, and other 
officers of tin; forest. Id. 1 G7. a. Dong. 190.— 6 ’. So officers of the army. Dong. 190. 
— 7 . So, tenants in ancient demesne shall not be bound to serve on juries out of 
their own manor. Ibid. —8. So physicians arc exempted. 3 Bl. Com. .>o4. — 9. So. 
by st. .ly IL 8 . c. 42. members of the united company of surgeons and barbers; but 
since the separation of these by st. 18 G. 2. c. 18. the barbers seem not entitled to this 
privilege. — 10 . So, barristers, attornics,aiul other officers of tlie courts arc exempted. 
o Bl. Com. 361.— 11 . Officers on the cheiiue-roll, as gentlemen pensioners,'&c.J have 
an ancient privilege, not to be sworn on juries. B. R. H. 202 . 

(j) J. A knight need not be returned on the panel in ejectment, on the demise of a 
peer. Str. 1023. — 2 . By st. 24 G. 2. c. 18.,challenge to the panel for want of a 
knight, when a peer is party, is taken away. 

(t) 1 . After entering into the common rule for a special juiy', if one of the parties 
strikes out Iiundredors, and at the trial challenges the array for want of hundredors; 
it is a contempt, and attachment shall issue. Ld. Ray. 1364. Str. 393. — 2 . But 
if the defendant in an information obtain rule for special jury, though prosecutor 
takes the venire to the shcriffi the defendant may challenge the array, if the shcriif has 
an interest in the cause, and it shall not he contempt. Str. 1000 . — 3. The p.uty to 
whom the sheriff is related cannot challenge the array for that reason. Seuib. But 
if he docs, and there is a demurrer imtanfer to that challenge, and before it is deter¬ 
mined, the other party, for the sake of expedition, moves to quash the array, the court 
will do it without the consent of the party challenging. Andr. 8 S. 104. — 4 . In an 
nctioi) on a bye-law, that none but freemen shall keep in a city, it is good challenge 
tlnittlie bheritf is a freeman. 3 B. M. 1847. — 5. It is a good cause of challmige 
if the jury is returned by an undcr-shcrift; Who is attorney in the cause. 
Cowp 112 . 


trary) 
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trary) r.my challenge 35 of the jury peremptorily, without cause shewn. 
Cg. L. 156. b. 

Though he be outlawed for treason, and the issue be upon a collateral 
point. Co. L. ISV. b. 

So, if he at first challenge for cause, and the juror be tried and found 
indifferent, he may afterwards challenge peremptorily. Co. L. 158. a. 

So in petit treason, or felony, by the common law he might challenge 
35, which is now restrained by the st. 22 H. 8. to 20, without cause 
shewn. Co. L. 156. 

So, in an appeal. Bendl. PI. 77. Mo. 12. 

So the king by the common law might challenge without cause shewn, 
when he pleased; but he is now restrained by the st. 33 Etlw. 1. Ord. 
de In. Co. L. 156. b. 

And therefore, if he challenge without cause, and others sufficient do 
not appear, he may shew his cause of challenge. 11. Ray. 473,4. (u) 

(C 2 .) For cause. 

Challenge for cause is principal, or to the favour. 

A principal challenge is, first, in respect to his dignity, that he is a 
peer. Co. L. 156. b. 

Anil if the party do not challenge him, tlic peer may challenge him¬ 
self. Co. L. 156. b. 

2dly, Propter defectmii that he is a villein, or an infant. Co. 
L. 156. b. 157. a. 2 Rol. 657.1. 10. 

'Phat he is an alien. Co. L. 156. b. 

But by the st. 27 Ed. 3. 8. an inquest taken before the mayor of the 
staple,if the parties be strangers, shall be tried by strangers; if denizens, 
by denizens; if one party be denizen the other alien, one half of tlie in¬ 
quest shall be denizens, the other aliens. Vide Alien, (C 8.) 

So, by the st. 28 Ed. 3. 13. in all inquests before the mayor of the 
staple, or other justice between merchants or others, though the king be 
party, if there be so many aliens or denizens in the place where the trial 
is, not parties to the matter; if there are not so many aliens, so many as 
arc there, the rest denizens, good men, and not suspicious to cither party. 
Confirmed by the st. 9 H. 6.29. 

And therefore, an aKcn plaintiff or defendant may pray a venire per 
medietatem lingiue, except in a trial for high treason. R. Dy. 144. b. 

So an executor or administrator of an alien, though he himself be 
indigena. Dy. 28. a. in marg. 

And if a full inquest does not appear, the tales shall be per medieta¬ 
tem lingiue. R. Poph. 36. Dy. 28. a. in marg. 

Yet if an alien be joined in a suit with an Englishman, or sue as exe¬ 
cutor, or administrator to such an one, he shall not have a venire per 
medietatem linguae. Mo. 557. Cro. El. 275. Dy. 28. a. 

And if he does not pray such e,venire, a cliallenge for default of aliens 
is not allowed. Vide Dy. 28.144. b. 

a On an issue on a collateral point, to reverse an outlawry, or avoid an act of at* 
cr, or on any inquest of office, the prisoner has no peremptory chaHeoge. 2 Hale* 
267.278. 1 Lev. 62. Str. 824. Foster, 40. 

So, 


346 


CHALLENGE. 

So if the alien does not pray it, the other party may, but he need not. 
Dy. 28.. a. 144. 

So if they are returned upon the xicnire. as aliens, they cannot be chal¬ 
lenged, though they are not so. Dy. 28. a. in marg. 

And a trial 'per ■ntedietatem lingiuc^ where it ought not to be, is not 
good, though by consent; for that shall not alter the law. Dy. 28. a. 
in marg. 

Nor by tlicst. West. 2.13 Ed. 1. 38. jtonantM- in assists vel juratis 
licet in projjrio comitatu qui 20a'. annum non Haheant^ nec extra 
cmnitatu qui 405. 

Bythest.de non ponendis in assisist 21 Ed. 1. the sheriff shall not 
put in recognizances that pass out of the county, any who have not 100s. 
per annum. And in the county none shall be impannelled to serve 
before the king’s justices on inquests, juries, or other recognizances, 
who have not 40s. per annum; save that in eyre, cities, boroughs, or 
towns, where juries pass on matters touching the said cities, &c. it 
shall be done as before. 

By the st. 2 H. 5.3. st. 2. no person shall be admitted in any iiKjuest 
on a trial of the death of a man, or in a plea real or personal, where 
die debt or damages arc laid to 40 merks, if he have not lands or tene¬ 
ments of 40s. per annum above reprizes, so it be challenged, &c. Vide 
35 H. 8. G. 

Nor, by the st. 27 El. 6. if he Jiave not ireehold of 4i. jier annum, 
unless in Wales, cities, or towns. See. 

Nor, by the st. 4 & 5 W. & M. 24. (continued by 7 & 8 W. 3. 32. 
1 Ann. 13. 10 Ann. 14. & 9 Geo. 8.) if he have not 10/. per annum 
in his own name, or in trust in England, and 6/. per annum in Wales 
in the same comity, freehold, copyhold, or ancient demesne in fee, tail, 
or for life of himself or some other, in issues tried before the justices in 
B. R. C. B. exchequer, assise, nisi prius, oyer and terminer, gaol de¬ 
livery, or general quarter sessions of the peace, &c. 

Provided, that the talcs need have but 51. per annum, and in 
Wales 3/. and in cities, boroughs, and towns corporate, as formerly 
used, (x) 

And any not having so, may be challenged, and on his oath discharged. 

Jurors since the st. 2 H. 5. 3. must have 40s. per annum freehold 
out of ancient demesne. Co. L. 156. b. 9 H. 7 1. b. 

And it is sufficient, if they have it as cestu^ que use. Co. Lit. 272. 

a. b. 


{») 1. And by st. 3 G. 2. c.Sfl. s. 19. the sheriffs of the city of London for the time 
being, shall not return any person to try any issue joined in B. R., C. B., or Exchequer, 
or to serve on any jury at the sessions of oyer and terminer, gaol delivery, or sessions 
of the peace for the city of London, who shall not l)c a householder within the city, 
and have lands, tenements, or personal estate to the value of lOO/., and the same 
matter being alleged as cause of challenge, and so found, shall be admitted ns a prin¬ 
cipal challenge, and the person challenged shall be examined on oath of the truth 
of the said matter.— 2. And by s. 20. sheriffs or other officers to whom the return 
of jurors belongs for any county, city, or place respectively, shall not return any 
person to serve on a jury for the trial of a capital offence, who at the time of such 
return would not be cpialiiied in such respective county, city, or place, to serve as 
a juror in civil causes lor that purpose; and the same matter bmng taken as cause of 
challenge, shall be admitted as a principal challenge, and the person challenged shall 
be examined on oath of the truth of the said matter. 

If 
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If the debt and damages together amount to 40 mcrks, it is within 
the st. 2 H. 5. 3. for it is in equal mischief. R. 5) H, 5. 4. b. Vide Co. 
L. 272. a. 

So ill an avowry, where the issue was hors dc son yiv, though the da¬ 
mages are not 40 a‘. R. per Just, de B. R. & C. B. t) 11. ?• 1. b. 

16 II. 7. 14 b. 10 H. 6. 8. a. 

In ail Action upon tlie st. 8 II. 6. 10 H. 7. 14. a. 

So by the st. 8 H. 6. 9. none shall be upon inquests to try a IbrcibJc 
entry, or detainer before justices of peace, unless ho hath 4()s. per 
annum. 

Nor, by the st. 15 H. 6. 5. to try an attaint on a verdict to 40/. 
value, who hath not 20/. Or by the st. 23 H. 8. 3. 20 mcrks jier 
annum, or on a verdict to a less value, who hath not 5 merks per annum, 
or 100/. in goods, except in cities, or boroughs, &c. 

Nor, by the st. 1 R. 3. 4. upon an inquest in the sherifl‘’s turn, or by 
the st. 19 H. 7. 13. to try riots or routs before justices of peace, un¬ 
less he hath 20 s, per annum freehold, or 26s. 8d. per annum copyhold." 

Nor, by the st. 11 II. 7. 21. upon a jury in any of the courts in 
I.ondon, except he hath lands or goods to the value of 40 merks, or 
of 100 mcrks if the suit be for lands, or for a debt and damages to 40 
merks value, or more. 

But where the debt and damages do not amount to 40 merks, he 
shall not be challenged, if he has any freehold. Co. L. 156, 7. Q. 
Whether he must not have 20s. per annum. 2 H. 7. 13. b. 

So before the st. 2 H. 5. 3. in personal actions, where land was not 
demanded, it was no challenge, that a juror had no freehold; for the 
st. W. 2. 28. was made for the ease of jurors of small estate only. 

17 Ass. 15. Vide Hay. 486. Semb. 10 H. 7* 14. a. 

So in an information in the nature of a pto *s3arrantOy it is no chal¬ 
lenge, that a juror has not a freehold ; for it is out of 2 I I. 5. 3. which 
provides for a plea between party and party only. II. per 4 J. in B. R. 
to whom 3 J. in C. B. acc. But a bill of exceptions was hied for it. 
Ray. 486. 

So the exception for cities, &c. in the stat. 15 H. 6. 5. extends to 
cities, &c. which arc counties. R. 12 Ed. 4. 13. a. 

So by tlic st. 11 H. 7. 21. in an attaint in London, the challenge 
shall not be for want of suiKcicncy of lands or goods in the jury im- 
pannelled, the jury being to be returned, by each alderman four, each 
in substance worth 100/. or more. So by the st. 37 H. 8. 5. if each 
juror be worth 400 marks in goods. 

So in a jury for a trial for high treason, a challenge for defect of 
freehold is not allowed in London; for freehold was not reijuircd by the 
common law, and though the st. 2 H. 5. 3. requires 40^'. per annum in 
an inquest for the deaui of a man (which seems to be intended in all 
capital cases), yet by the st. 1 & 2 Ph. & M. the trial in high treason 
was reduced to the common law. R. per 4 J. in Lord Russel’s Case. 
.3 Trials, 138. 

But by the st. 7 W. 3. 3. the trial ought to be by a jury of free¬ 
holders. (^) 


(_y) If a juryman in treason, brouglit to the book, says he has no freehold in the 
county, he shall be sworn upon a voire dire to that matter, and If he answers, he has 
none, he shall be set aside. Foster, 7. 


So 
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So by the st. 4 Geo. 3. 7. in Middlesex, leaseholders having 50/. per 
annum above ground rents, or other reservations, shall be obliged to 
serve on juries, when summoned. (») 

For more concerning challenge to the polls, principal and for favour. 
Vide Co. L. 156. b. &c. 


CHAMBERLAIN. 

cliamfteriafrt. Vide Officer, (E 7.) 

®?)amberiain of S^eatei- Vide Franchises, (D 5.) 
®|>am|»eilaina of t|)e erttequct. Vide Courts, (Dll.) 
®i^ambeilain of ILonHon. Vide London, (I.) 


CHAMPERTY. 

Vide Maintenance, (A 3, 3.) 


CHANCELLOR. 

®|)anttIIoi. Vide Chancery, (B 1.) — Justices, (Ks.) — Parlia¬ 
ment, (L 32.) — Visitor, (A 2.) 

®i>anccIIoi of tj>e crt|)equei. Vide Courts, (D 9.) 


CHANCE-MEDLEY. 

Vide Justices, (M 19.) 


(z) 1. So, by 8t. 3 G. 2. c. 25. s. 18. any leaseholder for the term of 500 years ab> 
solute, or for any term determinable on life or lives, of the clear yearly value of 20l. 
per annum over and above the rent reserved, is qualified to serve on Junes.—3." That 
a Juror is a freeman,” is good cause of challenge in an action on a bye*lBW, that none 
but freemen shall keep shop in a city. 3 B. M. 1847. 
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(A) Cbe antiauitp of tlje cftancei'g. 

(A 1 .) As to the court of pleas, p.365. 
(A 2 .) As to tile court of equity, p. 365. 
(A 3.") It cannot be now erected, p. 365. 
(A 4.) Where held. p. 373. 

(A 5.) Usage and practice of. p. 372. 

(B) Mcerjei of tlje cfiancecp. 

(B 1 .) Lord chancellor, p. 373. 

(B 2 .) His oath. p. 374. 

(B 3.) And duty. p. 375. 

(B 4.) Master of the rolls, p. 376, 

(B 5.) Masters of chancery, p. 378. 

(B 6 .) The register, p. 384. 

(B 7.) The six clerks, p. 385. 

(B 8 .) Warden of the fleet, p. 388. 

(B 9.) Other officers, p. 388. 


(C) Cfie juci0Olction of t!)c cliancerg. 

(C 1 .) Ordinary, according to the common law. p. 389 , 
(C 2 .) Extraordinary jurisdiction. — Court of equity, 
p. 391. 


(D) Proce0iaf* 

(D 1 .) Subpema. p. 393. 

(D 2 .) Letter to a peer. p. 401. 

(D 3.) Attachment, p. 401. 

(D 4.) Attachment with proclamation, p. 408. 

(D 5.) Commission of rebellion, p. 409, 

(D 6 .) Seijeant at arms. p. 410. 

(D 70 Sequestration, p. 412. 

(D 8 .) Injunction.—^The force of it. p, 415. 

(D 9.) For staying proceedings at common law. p, 417 . 
(D 10 .) For cause of privilege, p. 423. 

(D 11 .) For staying waste. p,423. 


(D 12 .) For 
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(D 12.) For restraining other acts. p. 424. 

(D 13.) For quieting possession, p. 425. 

(D 14.) For staying printing, &c. p. 420. 

(K) Ml in cftancerg* 

(E 1.) When it shall be filed, j). 426. 

(K 2.) The matter of the bill. — Must have })roper 
parties, &c. p. 427. 

(F) TBiU of retJitior* p. 4S3. 

(G) 'Bill of i-etjielo. p. 435. 

(H) Demumr. 

(H 1.) When it lies, and when not. p. 437. 

(H 2.) How put into court, &c. p. 442. 

(I) pica. 

(I 1.) What is a good plea, and what not. p. 444. 

(I 2.) How put into court, &c. p. 450. 

(K) angtoer. 

(K 1.) When it shall be filed, p. 452. 

(K 2.) How it shall be made. p. 453. 

(K 3.) Answer by commission, p. 1-55. 

(L) oByceptioniJ* 

(L 1.) When delivered, &c. p. 456. 

(M) Cau0e bearb upon bill anb anjjbjer. p. 459 . 

(N) Replication, p. 460 . 

(O) EejoinDer. p. 46i. 

(P) (Eeamination of b3itne0]0!ejBf. 

(P 1.) 15y the examiner, p. 462. 

(P 2.) By commission, p. 462. 

(P 3.) Commission ex parte, p. 464. 

(P 4.) New Commission, p. 465. 

(P 5.) Interrogatories, p. 465. 

(P 6.) The manner of examination, p. 466. 

(P 7.) What witnesses shall be examined, p. 467. 

(P 8.) Depositions, p. 468. 

(Q) IPublication. p. 469. 

(R) (iBjCaminaCion in perpeluam rei memoriam. p. 471 . 

(S) Cau0e 0et bobin fot tearing, p. 472 . 


(T) Jpearing 
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(1) ipeacing of ttje caujeie* 

(T 1.) When the defendant docs not appear, p. '1-73. 
(T 2.) When the plaintiff does not appear, p. 474. 

(T 3.) When there are not parties, p.474. 

(T 4.) What evidence shall be admitted upon the 
hearing.—Depositions in tlie same, or a cross 
cause, p. 475. 

(T 5.) In another cause, p. 478. 

(T ().) The defendant’s answer, p. 471). 

(T 7.) Deeds, p. 479. 

(V) 3fntctlocutorp orDer0. p.48i. 

(VV 1 .) Eeference to a maater. p. 482. 

(W. 2.) Report, p. 482. 

(W 3.) Exceptions to the report, p. 488. 

(W 4.) Final reference, p. 485. 

(X) Crial tg common lato. p. 485. 

(Y 1.) Decree, p. 486. 

(Y 2.) Who are bound by a decree, j). 488. 

(Y 3.) Who not. p. 488. 

(Y 4.) Execution of a decree. ]). 489. 

(Y 5.) Rehearing, p. 490. 

(Y 0.) Decree enforced by an original bill. p. 491. 

(Y. 70 Dr avoided, p. 492. 

(Z) aCClDent. p. 492. 

(2 A) account. 

(2 A 1.) When it shall be decreed, p. 493. 

(2 A 2.) When not. p. 495. 

(2 A 3.) Account stated, j). 497* 

[(2 A 4.) The manner of the account, p. 499.] 

(2 A 4.) What allowance an accountant shall have, and 
what not, p. 499. 

(2 A 5.) For what he shall not be charged, p. 501. 

(2 A 6.) For what he shall be charged, p. 502. 

(2 A 7.) VVhen bound by an account with another, 
p. 503. 

(2 A 8.) When not, p. 503, 

(2 B) aominiiaitrator. 

(2 B 1,) When he shall have relief, p. 504. 

(2 B 2.) Wlien there shall berelief against him. p..504. 

(2 C) ^grcrment. 
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(2 C) agreement. 

(2 C 1.) When decreed.—Upon articles for the assur¬ 
ance of lands, p. 505. 

(2 C 2.) Against whom it shall be decreed, p. 507. 

(2 C 3.) When upon a parol agreement, and when not. 
p. 508. 

(2 C 4.) Since the st. 29. Car. 2. 3. p. 510. 

(2 C 5.) Decreed, though not equal, p. 513. 

(2 C 6.) Though founded upon mistake, p. 513. 

(2 C 7.) Though the consideration was remote, p. 513. 
(2 C 8.) But an agreement shall not be decreed. — 
If made without a consideration, p. 514. 

(2 C 9.) If it be unreasonable, p. 514. 

(2 C 10.) Or void in law. p. 515. 

(2 C 11.) Or discharged afterwards, p. 515. 

(2 C 12.) Or obtained indirectly, p. 516. 

(2 C 13.) Or made without proper parties, p. 51(3. 

(2 C 14.) Or not mutual, p. 517. 

(2 C 15.) So failure of one party excuses the other, 
p. 517. 

(2 C 16.) Specific performance in the discretion of the 
court, p. 517. 

(2 C 17.) In what manner an agreement shall be de* 
creed to be executed, p. 519. 


(2 D) aiimonp. 

(2D 1.) When it shall be decreed, p. 521. 

(2D 2.) When not. p. 522. 

(2 D 3.) When in the ecclesiastical court, p. 522. 

(2 E) apportionment, p. 523. 

(2 F) appointment. 

(2 F 1.) What sufficient to charge land. p. 5f23. 

(2 F 2.) What appointment to the person is sufficient, 
p. 524. 

(2 F 3.) When it shall be defeated, p. 525. 

(2 G) aiBfjffetjei. 

(2 G 1.) What shall be. p. 526. 

(2 G 2.) What not. p. 530. 

(2 G 3.) Bill for discovery of assets, p. 531. 

12 G 4») If the assets are exhausted by a debt upon 
security, shall come in aid. p. 532. 

(H) aieifliigns 



CHANCERY. 


353 ' 


(2 H) ; tofjat jefftall be a goob one* p. 533. 

(21) Rberagc. p. 535, 

(2 K) Rtoavb* 

(2 K 1.) Wlieii it sliail be confirmed, p. .537. 

(2 K 2.) When it shall be avoided.—If it be unrea¬ 
sonable. p. .538. 

(2 K 3.) Or inailc without assent of parties, p. .538. 

(2 K f.) If made only lor part. p. .531). 

(2 K .5.) If it be repugnant, p. .5.39* 

(2 K 0.) If niatle by eorrii))tion or partiality, p. .5.39. 

(2 L) 'Banbcuptje* [Vide in tit. Ibiiikrnpt]. 

(2 L 1.) When chancery aids. p. .540. 

(2 L 2.) When not. p. ,541. 

(2 jM) 'Baron anO feme. 

(2 M 1.) Suit by them. p. .51.1. 

(2 M 2.) Suit against them. p. .542. 

(2 M .3.) Wliat tliey shall be compelled to do. p. .512. 
(2 M 1.) Whatnot. )). .513. 

(2 M .5.) Act of the husband, when it binds the wife. 
]>. .51..3. 

(2 M ().) When not. p. .544. 

(2 M 7-) When the husband sliall be bound by the act 
ol' the wife. p. .54.5. 

(2 M 8.) Wlien not. p. .5K). 

(2 M 9.) Tnjst for a wife; when it enures to the hus¬ 
band. p. .51-7. 

(2 M 10.) When the husband shall be aided for the 
portion of his wife. p. .549. 

(2 M 11.) When the wife shall be aided against the act 
of her husband, p. 549- 

^2 M 12.) Provision for a wife. — How expounded, 
p. 5.51. 

(2 M 13.) When barred, p. .553. 

(2 M 14.) Disposition by a wife. p. 554. 

(2 M 15.) When the husband is in exile, p. 5.55. 

(2 M l6.) When the covenant of an husband and wife 
shall be enforced, though void. p. 5.55. 

(2 N) Cbiwitablc u^esi. 

(2 N 1.) Relief by original bill. p. 555. 

(2 N 2.) Though the gift be void by law. p. ,^56. 

Vpi,, II. A a (2 N 3.) Where 
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(2 N 3.) Where the land, &c. given is improved, p. 557* 

(2 N 4.) How charitable uses shall be decreed.—Ac¬ 
cording to the intent of the donor, p. 558. ^ 

(2 N 5.) Circumstances shall be regulated, p. 559. 

(2 N G.) Where the use may be improved, p.559. 

(2 N 7.) The improvement of the estate distributed, 
p. 5G0. 

(2 01.) Certiorari biil. p. 560. 

(2 O 2.J Bill byway of appeal, p. 561. 

(2 P) Common, p. 561. 

(2 Q) ConOition. 

(2 Q 1.) How construed, p. 562. 

(2 Q 2.) Breach of a condition.—When aided, if the 
intent be performed, p. 562. 

(2 Q 3. j When it shall be relieved, p. 563. 

(2 Q 4.) If a compensation can be made. p. 563. 

(2 Q 5.) If the breach was procured by fraud, p. 564. 

(2 Q 6.) If the condition was in terrorem. p. 564. 

(2 Q 70 If it was broken only in circumstances j or 
became impossible by the act of God. p.566. 

(2 Q 8.) When it shall not be relieved.—Where the 
condition is precedent, p. 567 . 

(2 Q 9 .) Where recompnee cannot be made, p.568. 

(2 Q 10.) If the relief’ is not prayed in convenient 
time. p.56S. 

(2 K) Confirmation, p.568. 

(2 S) Contribution, p. 568. 

(2T) Conbcpnnce. 

(2 T 1.) When aided.—When there is a mistake in the 
deed, p.569. 

(2 T 20 When part of the land is omitted in the deed. 

p. 569 . 

(2 T 3.) When more is inserted than was intended, 
p. 569 . 

(2 T 4.) When the conveyance is lost. p. 570. 

(2 T 5.) When the conveyance is defective, p. 570 . 

(2 T 6.) Or mistaken, p. 570. 

(2 T 7*) If it is aided, it shall be in the same plight,' 
as it would have been, if it had been right 
m initio, p. 57 I. 

f2 T 8.) When a conveyance shall not be aided, p. 571 . 

(2 T 9.) If 
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(2 T 9.) If it be voluntary, p. 571. 

(2 T 10.) Or against him, wlio has an estate upon good 
consideration, p. 572. 

(2 T 11.) Wlien a conveyance shall be avoided, p.572. 

(2 T 12.) When not.—Though made upon a false sug¬ 
gestion. p. 5Jh. 

(2 T 13.) Though it becomes unreasonable by matter 
e,r post facia, p. 

(2 T 14.) When a surprise or a small mistake is alleged, 
p. 575. 

(2 T 15.) After along acquiescence, p. 575. 

(2 T lb.) At the request of him who has only a vo¬ 
luntary conveyance, p. 575. 

(2 V) CoppflOlD. 1). 57 . 5 . 

(iW) Co0tj0(; toben tfjcp flljall be giben, anb toben 
not. p. 580. 

(2 X) Cobenant. 

(2 X 1.) When it shall be performed, p. 58G. 

(2 X 2.) Wheji not. p. 587. 

(2 X 3.) W’^hen it shall be avoided.—If there was a 
mistake, p. 587- 

(2 X 4.) If it was intended for a special purpose. 
p.588. 

(2 X 5.) If it was satisfied by collateral matter, p.588. 

(2 X b.) When there is a remedy upon a covenant in 
equity, p. 588. 

(2Y) Custom* p.589. 

(2 Z) Debt. SxIIbat niake0 a man a bebtoc in equitg. 

p. 589. 

(3 A) Dcbi0c. 

(3 A 1.) When it shall be decreed, though void by 
law. p. 589. 

(3 A 2.) When chancery does not relieve ; and when 
a devise may be explained by witnesses, 
vid. (T 4.) p. 5<J1. 

(3 A 3.) How it shall be construed. — Devise for pay¬ 
ment of debts and legacies, p. 593. 

(3 A 4.) In what order they shall be paid. p. 598. 

(3 A 5.) The surplus shall be to the heir. p. bOO. 

[(3 A 6.) When the land shall be sold.—Vide post, 
(4 H 5.)] p. ()00. 

(3 A 7.) Who shall sell, p. 602. 

(3 A S.) How expounded, where the words are ambi¬ 
guous. p. f>03. 

A a 2 (3 B) 
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(3 B) 2Dii0icotierp* 

(3 B 1.) When a bill lies for a discovery, p. 607 . 

(3 B 2.) When not. p. 609 . 

(3 C) 2:)ijffme0 j tohen ritl)C0 0t)an be becreeb in eban* 
cerp. p. 611. 

(3 D) Dibiribution of inte 0 tatc 0 e0tate0. 

(3 D 1 .) By the st. 22 & 23 Car. 2. p. 613. 
rs D 2.) Who shall be excluded from a share upon a 
distribution, p. 613. 

(3 D 3.) By custom, p. 614<. 

(3 E) SDotoer. 

(3 E 1.) Wife favoured by equity, p. 6l4. 

(3 E 2.) Dower, when aided, and when not. p. 6 I 6 . 

(3F) aBquttp* 

(3 E 1.) Relief when allowed in equity.— In cases of 
fraud, accident, and trust, p. 618. 

(3 F 2.) Wliere the transaction is doiic maid Jidc, 

p. 619 . 

(3 F 3.) Wlien not. — If a man will not do equity. 

p. 620. 

(3 F ■[>.) If his actions arc wrongful, p. 621. 

(3 F 5.) Though a man’s expectation is frustrated. 

p. 622 . 

(3 F 6.) Nor when a reasonable benefit has accrued to 
another by law. p. 622. 

(3 F 7*) Not against a statute, p. 622. 

(3 F 8.) Or a maxim at law. }). 623. 

(3 F 9-) Not where the plaintiff has the sanie relief 
by law. p. 623. 

(3G) OErecutor. 

(3 G 1.) Stands in the place of the testator, p. 626. 

(3 G 2.) What things lie is compellable to do in equity. 

p. 626 . 

(3 G 3.) How he shall pay legacies.—When a legatee 
shall refund, and when not. p. 629. 

(3 G 4.) What is an assent to a legacy j vide Admini¬ 
stration (C 5, &c.) p. 630. 

(3 G 5.) When he shall take as a legatee, p, 630. 

. (3 G 6.) What payment will be safe. — By direction 
of the court, p. 631, 

(3 G 70 When he sliall be a residuary legatee, p. 6SJ, 

(3G8.) What 
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(3 G 8.) What relief an executor shall have ill equity, 
p. G35. 

(3 G 9.) What not. p. C3G. 

(3 H) OBrcljange* p. 636. 

(3 I) iFait. 

(3 11.) When a discovery shall be enforced, p. 636*. 

(3 I 2.) When a deed shall be aided or avoided, p. 637* 
(3 1 3.) When a deed sliall be produced, p. 637. 

(3 K) Sim- p. 638. 

(3 L) jTorfelturc; tofien it flifiaU be aibeb, anb toben 
not* p. 638. 

(3 M) jFraub. 

(3 Ml.) When it shall avoid a bargain, p. 639. 

(3 M 2.) Or conveyance, p. 610. 

(3 M 3.) Though the bargain or settlement was to take 
effect upon a contingency, p. 611. 

(3 M 4.) Or was transacted by an agent, p. 642. 

(3 M 5.) So a voluntary settlement will be fraudulent 
as to (ax'ditors. p. ()42. 

(3 M 6.) But fraud shall not be presumed, p. 643. 

(3 M 7.) A party to the fraud shall not be relieved, 
p. 6l3. 

(3 N) jFine anb recobcrg* 

(3 N 1.) Avoided for fraud, &c. p. 613* 

(3 N 2.) Aided, when defective, j). 644. 

(3 O) (Buatblan. 

(3 0 1.) How he shall account, p. 615. 

(3 O 2.) How he shall manage the estate of the infant, 
p. 645. 

(3 O 3.) How directed by the court, p. 646. 

(3 O 4.) When he shall be removed, p. 648. 

(3 O 5.) When not. p. 648. 

(3 O 6.) When payment to a guardian is allowed, 
p. 648. 

(3 O 7.) The power of a guardian, p. 649. 

(3 P) ipelr* 

(3 P 1.) When subject to the debts of the ancestor, 
p. 649. 

(3 P 2.) When not. p. 650. 

A a 3 


(3 P 3.) What 
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(3 P 3.) What advantages an heir shall have, and what 
not. p. ()50. 


(3 Q) 3IDl0t* p. 657. 
(3 R) Infant. 


(3 R 1.) How lie shall sue. p. 65}). 

(3 R 52.) How he shall be sued. p. 659. 

(3 R 3.) What things he shall be decreed to do during 

^ N rr o lieribrni a trust, p. 660. 

(3 R 4.) 1 o do his duty. p. 661. 

(3 R 5.) Or a thing iov his advanlagv. p. 66l. 
(3R6.) Maintenance ofintants. p. 662. 


(3 S) Interest for monep. 

(3 S 1.) At what time it commences, p. 663. 

(3 S 2.) No interest beyond the penalty, p. 665. 

(3 S 3.) Nor interest upon interest, ji. 6()5. 

(3 S 1..) When interest shall not be allowed, p. 666. 
(3 S 5.) When it shall be allowed, p. 667. 

(3 S 6.) When a payment shall be intended for in- 
terest. p. 67O. 


(3 T) Interpleader; (hiR of), p. 670 . 

(3 V) loint-tenantfl!. 

(3 VI.) Who shall join in a suit. p. 671, 

(3 V 2.) Who shall be joined, p. 67I. 

(3 V 3.) Who shall take jointly, p. 671. 

(3 V 4.) Who, as tenants in common, p. 672. 

(3 V 5.) What will make a severance of the jointure, 
p. 673. 

(3 V 6.) What remedy one joint-tenant, &c. shall have 
against his companion, p. 67 k 

(3 V 7*) When the act of one binds his companion, 
p. (>74. 

(3 V 8.) What not, p. 675. 

(3 V 9.) When an act by one of them binds him after 
he survives, p, 675. 

(3 W) lutjgment, p. 675 . 

(3X) lurijsDictionj tofien cfjancerp iepall pahe it in 
ca0e0 out of tpe feingdonu &c. p. 676. 

lurp^ p. 676. 

(3Y) Hegacp. 

(3 Y 1.) When words in a will are expounded othec- 
wise than they are in a deed. p. 678. 

(3 Y 2.) A 
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(3 Y 2.) A devisee shall have the same advantage as 
an heir. p. (>7^. 

(3 y 3.) How a legacy shall be recovered in equity, 
p.<379. 

(3 Y 4.) What shall be a legacy, p. G79* 

(3 Y 5.) Of what thing void. p. 080. 

(3 Y 0.) How a legacy shall be paid. p. 080. 

{3 Y 7*) How a devise shall be constriiecl. p. 082. 

(3 Y 8.) When a devise gives a present interest, p. G92, 

(3 Y 9.) When a legacy carries interest, p. ()})(>. 

(3 Y 10.) When construed cmnulativcy see infra (4 P.) 
p. G97. 

{3 Y 11.) When not. p. 700. 

(3 Y 12.) When a legacy shall be controuled by a sub¬ 
sequent clause, or provision, and when 
not. p. 702. 

(3 Y 13.) When a legacy shall be lapsed, p. 702. 

(3 Y 14.) When not. p. 703. 

(3 Y 15.) When it merges in the land, p. 70.^. 

(3 Y IG.) When it shall have relation to the time of 
making the will. p. 70G. 

(3 Y 17.) Or, to the death of the testator, p. 707- 

(3 18.) AV'^hen legatees shall abate, p. 7(^« 

(3 Y 19.) When not. p. 709. 

(3 Z) 90arriagc iffettlement. 

(3 Z 1.) When it sliall be enforced, p. 7IG. 

(3 Z 2.) When not.p. 712. 

(3 Z 3.) To what charges subject, p. 714. 

(3 Z 4.) Provision for ])ortions. p. 714. 

(3 Z 5.) Restraint of marriage.—When the husband 
shall make a settlement lor the portion, 
p. 720. 

(3 Z G.) When not. p. 721, 

(3 Z 7*) Wlien the wife shall lose her portion, p. 722. 

(3 Z 8.) When marriage brokage shall be a\’oided. 

p.723. 

(3 Z 9.) What shall be done if the marriage is void 
or disappointed, p. 724. 

(3 Z 10.) Or, the portion is not all paid. p. 724. 

(3 Z 11.) When a marriage settlement shall pursue the 
articles strictly, p. 725. 

(3 Z 12.) When it shall pursue the intent of the ar¬ 
ticles. p.725. 


A a 4 


(4 A) £@octgage 
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(4 A) 00octgage. 

(4-A 1.) The nature of it. p.7^6. 

(4 A 2.) What shall he said to be a luortgage. p. 726. 
(4 A 3.) What not. j). 727. 

(4 A '!<.) Who may redeem. }). 728. 

(4 A .01.) At wliat time. p. 760. 

(4 A 6.) Upon what terms one may redeem, p. 731- 
(4 A 7*) When a mortgage shall not be redeemed, 
j). 7.3.0. 

(t A 8.) Assignment of a mortgage, p. 765. 

(4 A <J.) A mortgage belongs to the e.vecutor, or ad¬ 
ministrator of the mortgagee, p. 766 . 

(1< A lo.) Prior inemnhrance. p. 767- 

(t A 11.) Eorcelosnre of a mortgage, p. 741. 

(1. A 12.) When it shall he annulled, p.743. 

(4 B) J!3c ejceot cegnum. ]i.7d6. 

(4 C) jiSotice. 

(4 C 1.) How regarded, p. 715. 

(1- C 2.) What shall be notice, p. 716. 

(4 C 3.) Lis pendens ; when it shall be notice, p. 747- 
(4 C 4.) When not. p. 7 t8. 

(4 C’ .0.) When notice to one allects another, p. 748. 

(4 C (i.) When not. p. 71'O- 

(4 C 70 When notice does not prejudice. P.74'9. 

(4 D) j®bligation. 

(4 1) 1.) Shall be cancelled.—Being satisfied, p. 750. 
(4 D 2.) After forfeiture, p. 750. 

(1< 1)3.) Or, relieved against.—If the obligation be 
obtained by fraud, p. 751. 

. (4 1) 4.) If thc consideration be not performed, p.752. 

(4 D 5.) If the consideration be illegal, p. 752. 

(4 D (>.) Obligation by surety, p. 754. 

(4 D 7.) if there was no consideration for it..p. 755. 
(4 1) 8.) if there wouhl be a double charge by the ob¬ 
ligation. p. 755. 

(4 D 90 B there be an artful use of strict words. 

p. /oo. 

(4 D 10.) So the obligor shall be relieved.—Where 
the coiulition by accident becomes un¬ 
reasonable. p. 756. 

(4 D 11.) Or is satisfied by other means, p. 756. 

(4 D 12.) If the obligation was given by contrivance, 
or by force, or terror, p. 757. 

(D 13.) So 
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(4 D 13.) So the obligee shall be relieved. — If tlie 
obligation be lost. p. 7-57* 

(4 D 14.) If the performance was not elfoctual.p. 707. 

(4 D 15.) But the obligee shall not be relieved. — If 
the obligor was a surety, &c. and not 
chargeable by law. p. 758. 

(4 D !().) Nor shall he be relieved beyond the penalty 
of the obligation, p. 758. 

(4 D 17.) An obligation shall be delivered up.— If 
it be not sued within a reasonable time. 

p. 759. 

(4 D 18.) If the obligee refuses to perform his part, 
p. 759. 

(4 1) 19.) When there shall be no relief upon an ob¬ 
ligation.—If the j)enaJty does not appear 
excessive. p.71J(>. 

(4 U 20.) If there was no real satisfaction, p. 76O. 

(4 D 21.) If it vi'AS prmnivm pudoris. p. 7b0. 

(4 D 22.) If it was voluntarily given, without imposi¬ 
tion, or surprise, p. 762. 

(4 E) partition, p. 762. 

(4 F) payment; tobat 0 l)aU be. p- 763. 

(4 G) perpetuitp. 

(4 G J.) In chattels personal, j). 764. 

(1. G 2.) In chattels real, p 767. 

( t G 3.) In an estate of inheritance, p. 769. 

(1<G4.) Or freehold, p. 770. 

(t G 5.) A term that attends an inheritance, p. 779. 

(4 H) potoer. 

(4 H 1.) When aided; though not pursued. —If it 
be for payment of debts, p. 771* 

(4 H 2.) For provision for younger children, p. 771- 

(4 H 3.) For the aid of a purchaser, p. 772. 

(4 H 4.) If it be not pursued by reason of fraud, or 
accident, p. 772. 

(i H 5.) Whetj the execution of a power shall be made 
by tlie court, p. 772. 

(4 H 6.) When a defective execution sliall be aided, 
p. 773. 

( t H 7.) When it shall not be aided.—If the intent of 
the power is not pursued, j). 774. 

( t H S.) Nor, where it was not tfu; party’s purpose to 
execute his power, p. 7/5. 

(1.119.) If 
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(4 H 9.) If the power was created by a voluntary set¬ 
tlement, and executed voluntarily, p. 775. 

(41) Purchase. 

(4 I 1.) What shall be a purchase, p. 77b. 

(4 I 2.) Who shall be a purchaser, p. 777. 

(4 I 3.) AYlien a purchaser shall be relieved against 
incumbrances, p. 777* 

(4 I 4.) When not. p. 778. 

(4 1.5.) When a purchaser may take in prior incum¬ 
brances. p. 779. 

(4 I 6.) When he ought to discharge prior incum¬ 
brances out of the purchase money, p. 779- 

(4 I 7.) Incumbrances arc to be discharged in pro¬ 
portion. p. 780. 

(4 1 8.) The purcliaser of a reversion sliall not con¬ 
trovert the title of the particular estate. 

p. 780. 

(4 I 9.) What estates arc within the consideration of 
a purchase, p. 780. 

(4 I 10.) What not. p. 780. 

(4 I 11.) Purchaser without notice, p. 781. 

(4 K) Eecoberp, common* 

(4 K 1.) Ot* what etlect it is in equity, p. 781. 

(4 K 2.) When a defect of it shall be aided, p. 781. 

(4 L) Eeleage* 

(4 L 1.) When it shall be avoided.—If it be obtained 
by fraud, p. 781. 

(4 L 2.) Or extends beyoml the intent, p. 782. 

(4 L 3.) Or obtained with intent to defeat a prior 
agreement, p. 782. 

(4 L 4.) When it shall not be avoided, p. 782. 

(4 M) EfiBftitution. p. 783. 

(4 N) Bent, [anu annuity.] 

(4 N 1.) When recovered inequity, though tiiere is no 
remedy by law. jp.783. 

(4 N 2.) Or, the remedy bylaw is not sufficient, p.784. 

(4 N 3.) When it shall not be recovered in equity, 
' p. 784. 

(4 N 4.) Against an assignee, p. 785. 

(4 N 5.) When apportioned in equity, p. 785. 

(4 N 6.) When an extinguishment prevented, p. 786, 

4 (4 N 70 When 
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(4 N 7*) Wlien a stranger shall be aided against a dis¬ 
tress for rent. p. 786. 

(i N 8.) When rent or other cliarge upon land shall 
be extinguished, p. 78(). 

(4 N 9.) Wlicn not. p. 786. 

(4 O) Eetocation, 

(4 0 1.) When good, tliough all circumstances are 
not pursued, p. 787* 

(4 O 2.) Where prcventctl by fraud, p. 787. 

(4 O 3.) Or accident, p. 787- 
(4 O 4.) Or necessity, p. 787* 

(4 O 5.) Or default of the j)arty. p.787. 

(4 O 6.) Defective execution of a power of revocation 
aided, p.787- 

(4 O 7-) When not good.—In aid of a voluntary set¬ 
tlement. p. 788. 

(4 O 8.) Wlu) may make a revocation, p. 788. 

(4 P) giatisifaction* Sec supni (3 YIO.) 7S9. 

(4 Q) @uper 0 cDeaj 0 (; toften granted bp cbanccrp, p. 790. 
(4 R) ©uppUcabit, p- 791 . 

(4 S) Cenant in tail. 

(4 S 1.) When his estate is bound by his agreement- 

p.791. 

(4 S 2.) When his defective conveyance shall be 
aided, p. 792. 

(4 S 3.) Cestuique trust in tail. p. 792. 

(4 S 4.) How his estate shall be barred, p. 792. 

(4 T) Care0- p- 793. 

(4 V) ccial bp common iato; toben it oball be birecteb* 

p. 794. 

(4 w) cruot- 

(4 W 1.) The nature of it. p. 79-'>. 

(4 W 2.) Trust of land, w'hal shall be.—Express. 
p.796. 

(4 W 3.) Implied, p. 796. 

(4 W 4.) What not. p. 798, 

(4 W 5.) Trust of goods, what shall be. p. 800. 

(4 W 6.) Assignment of a trust, p. 802. 

(4 W 7-) Removal of a trustee, p. 802. 


(4 W8.) Se- 
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(^4 W 8.) Security required of him. p. 803. 

(4 W 9.) Trust, Iiow it shall be executed.—Pursuant 
to the intent, p. 803. 

(4 W 10.) When money shall be decreed in specie, 
p. 803. 

(4 W 11.) When, at the discretion of the trustee, 
p. 80.5. 

(4 W 12.) When equity with a legal interest shall be 
preferred to mere equity, p. 806. 

(4 W 13.) Trust, how it slnill be decreed.—According 
to the intent of the maker, p. 806. 

(4 W 14.) Trust for payment of debts, p. 809. 

(4 W 15.) A trust shall be decreed to him, who 
would take, if the settlement w'ere com¬ 
pleted. p. 811. 

(4 W 16.) So money for a purchase may be decreed 
in specie, p. 811. 

(4 W 170 Trust decreed notwithstanding the statute 
of limitations, p. 812. 

(4 W 18.) Though the time to perform it be elapsed. 

p. 812 . 

(4 W 190 Trust of a term for years.—How it may be 
limited, p. 813. 

(4 W 20.) How it cannot, p. 815. 

(4 W 21.) What estate or interest the grantee of a 
term takes, p. 81 (J. 

(4 W 22.) Trust to attend the inheritance, p. 817* 

(4 W 23.) To preserve contingent uses. p. 818. 

(4> W 24.) '^fo raise portions, p. 819. 

(4 W 25.) Rrcach of trust; how punished, p. 819. 

(4 W 26.) Though the breach be purged as to a 
stranger, p. 820. 

(4 W 27.) Though the trust-estate lies out of the ju¬ 
risdiction of the court, p. 820. 

(4 W 28.) Particeps criminis^ Who shidl be. p. 821. 
(4 W 29.) Who not. p. 822. 

(4 W 30.) What sJiall be a breach of trust; if the 
trustee makes a private advantage to 
himself, p, 823. 

(4 W 31.) What shall not be a breach of trust, p. 824. 

(4 W 32.) If the trustee act with the privity of the 
cestuique trust, p. 825. 

4X) mmz. p.825. 


(A) Sfje 
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(A) C!)e antiqiiitj) of tfte cljancccp* 

(A 1.) As to the court of pleas. 

The court of chancery (a) is an original, and fundamental court {6% 
us antient as the kingdom itself. Per I lob. 63. (c) 

The British and Saxon kings had their chancellors and courts of 
chancery. 4* Inst. 78. Arg. 1 Ch. 11. 5. Argument on juris^liction 
of chancery. Wilsint was chancellor to Athelstan. 1 Ch. R. Arg. 5. 

The first authentic mention of a chancellor wsis anno 920, temp. 
Edw. seniorisi qui fecit urketil ahbatum Croiland canccllarium suum. 
Seld. Off. Cane. S. 1. 1 Ch. 11 Arg. .ij. (</) 

And many kings of the Saxon lineage before the conquest had their 


fn) 1. Several learned men consider, that the chancery had its name ori< 3 nany frora 
certain bars laid one over another cross-wise like a lattice, wherewith it was environed, 
to keep off the press of tile [icojile, and not to hinder the view of those officers who 
sat therein; such grates or cross-bars being by the Latins calleil caiicelli. DngJ. .72. 
Cambden. Cowell. Casiod. ep. «. 1. ll. Pet. Pjthaciis, I. a, ail vers. c. 12. Harr. 1.— 

2. Others hold, that it has its name of chancery, cancellaria, from the judge who pre¬ 
sides here, the lord chancellor or caiicellariiis; who, sir Etlward Coke telL us, is so 
termed a cancellando, from cancelling the king’s letters patent when granted contrary 
to law, which is the highest point of hi> Jurisdiction. 4 Just. 8S, 3 Com. -tfi.— 3. But 
thcoflice and name of chancellor (however derived) was certainly known to the courts 
of the Roman emperors; where it originally scerns to have signified a chief scribe or 
secretary, who was afterwards invested with several judicial powers, and a general super¬ 
intendency over the rest of the oflicei-s of the prince. From the Roman empire it passed 
to the Homan church, ever emulous of imperial state; and hence every bishop has to 
this day his chancellor, the principal judge of his consistory. And when the modern 
kingdoms of Europe were established upon the ruins of the empire, almost every state 
preserved its chancellor, with dificrent jurisdictions and dignities, according to their 
different constitutions. But in all of them he seems to have had the supervision of all 
charters, letters, ami such other public instruments of the crown, as were authenticated 
in the most solemn manner; and therefore, when seals came in use, he had always the 
custody of the king’s great seal. 3 Com. 46, 47. 

(6) And therefore in pleading any thing done in chancery, the pica does not com¬ 
mence with a prescription as in the inferior courts of equity (for example, the chancery 
of Chester and of Durham i; but a thing done in the Court of Chancery is pleaded as a 
thing done in the courts of Common Pleas or King’s Bench would he pleaded; because 
they are fundamental courts, as ancient as the kingdom itself, and known to the law; 
for all kingdoms in their constitutions arc with the power of jiKsticc, both according to 
the rule of law and equity, both which being in the king as sovereign, were after settled 
in several courts. Hob. Rep. 6.7. 

(c) In the f) E<1. 4., in a suit in the Court of Exchequer against the clerk of the ha- 
uaper in chancery, upon hi.s account in the exchequer, it was affirmed by all the judges 
of England, that the Court of Chancery was the King’s Court, and had l)eeii time out 
of mind, so that it was impossible to trace its original. Harr. 3. 4 Inst. 78, 79. 

(d) 1. In a charter of King Bthelbert, the first Christian king of the Saxons, bearing 
date in 605 of the Christian mru, amongst other witnesses thereto, there is Angemandus 
Referendariug mentioned; where, salth Seldcn, referendarius may well stand for can- 
cellarius. Harr. 2.—2. The office of both, as the words applied to the court are used 
in the Code, Novels, ami Story of the declining Empire, signified an officer who received 
petitions and supplications to the king, and made out his writs ami mandates, as a custos 
legis; and though there were divers referendarii, as sometimes thirteen, then eight, 
then more again, and so divers chancellors in the empire; yet one especially here exr 
ercising an office of the nature of those many, might well be styled by kither of those 
flames. Ibid. 


chancellors* 
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chancellors. Selil. Off. Cane. S. 1. 4 Inst. 78. — As Edmund, 

Edred, (c) Edgar, Etheldred, and Alfred. 1 Ch. R. Arg. 5, 6. 

Rcmbald was chancellor to Erlward the Confessor; and several are 
cited before him. 1 Rol. 384. 1. 10. Maurice was chancellor to 
William the Conqueror. 1 Rol. 384. 1. 15. 4 Inst. 78. Seld. Off*. 
Chanc. S. 3. 


(A 3.) As to the court of equity. 

But though the court of chancery, as to the ordinary jurisdiction, 
which is governed by the rules of the common law, is so antient (for to 
that the antient authors and the st. 36 Ed. 3. 9. refer), yet the court of 
equity is of later date, {J') and seems to have its commencement upon the 
introduction of uses (^): the first decree there was 17 R. 2. which are 

frequent 


f<r) Thurkitth'was chancellor to King Edrctl; of whom Ingulphus has this expres* 
sion: “ Cancellarium suiim constituit, ut qiia'cunqnc negotin tcmporalia vel spiritualia 
regis judicium cxpcctahnnt, illiiis ronsilio et dccreto (tarn sanctm iidei ct tarn profundi 
ingenii trnebatur, omnia tractarentur) ct tractata irrcfragabilcm sententiam sorti* 
rentur.” Diigd. .’j4. Harr. 2. 

{f) 1. This distinction between law and c(]uity, as administered in different courts, 
is not at present known, nor scorns to have ever been known, in any other country at 
any tinm 3 Com. 4a. — 2. And yet the difference of one from the other, when 
administered by the same tribunal, was perfectly familiar to the Romans; the jus pi'te- 
torium, or discretion of the pra-tor, being distinct from the leges or standing laws; 

Jam illis promissis,” inquit Cicero, “ non esse standum, quis non videt, quie coactus 
quis mctu et deceptus dolo promiserit ? <|ua‘ quidcin pleruinquc jure pnetorio libe> 
rantur, nonnulla legibus.” Rut the power of both centered in one and the same 
magistrate, who was equally intrusted to pronounce the rule of law, and to apply it to 
particular cases by the principles of equity. 3 Com. 49. — .3. With us too the <tu/a regia, 
which was the supreme court of Judicature, undoubtedly administered equal justice 
acconlingto the rules of both or either, as the case might chance to require; and when 
that was broken to pieces, the idea of a court of equity, as distinguished from a court 
of law, did not subsist in the original plan of partition. For though equity is mentioned 
by Bractou as a thiim contrasted to strict law, yet neither in that writer, nor in Glanvil 
or Fleta, nor yet in Britton (composed under the auspices and in the name of Edward 
the first, and treating particularly of courts and their several jurisdictions), is there a 
syllable to be found relating to the eijuitable jurisdiction of the (.ourt of Chaneeiy. It 
seems, therefore, probable that when the courts of law, proceeding merely upon the 
ground of the king’s original writs, and confining themselves strictly to that bottom, 
cave a harsh or imperfect judgment, the application for redress used to be to the king 
in person, assisted hv his privy council (from whence also arose the jurisdiction of the 
court of requests, which was virtually abolished by the statute 16 Car. l. c. 10.); and 
they were wont to refer the matter either to the chancellor and a select committee, or 
by degrees to the chancellor only, who mitigated the severity or supplied the defects of 
the judguients pronounced in the courts of law, upon weighing the circumstances of the 
case. This was the custom not only among our Saxon ancestors, before the institution 
of the aula regia, but also after its dissoludoii, in the reign of King Edward 1.; and per¬ 
haps during its continuance, in that of Henry II. 3 Com. 49, 50. 

(g) When, about the end of the reign of King Edward III., uses of land were intro¬ 
duced, and though totally discoantenanred by the courts of common law, were consi¬ 
dered as fiduciary deposits, and binding in conscience by the clergy, the separate juris¬ 
diction of'the chancery as a court of equity began to be established; and John Waltham, 
who was bishop of Salisbury, and chancellor to King Richard II., by a strained inter- 
pretadon of the statute of Westminster 2. devised the writ of subpoena, returnable in 
the Court of Chancery only, to make the feoffee to uses accountable to his ccstuique 
use; which process was afterwards extended to other matters wholly determinable at 
the common law, upon false and fieddous suggestions ; for which therefore the chan¬ 
cellor himself is by stlitute 17 Richard II. 6. directed to give damages to the parties 

unjustly 



The antiquity of the chancery, 367 

frequent in the time of H. 4. increase in die time of H. 5. & H. 6, 
under the cardinals Boauford, son of John of Gaunt, and Kemp, and 
are more numerous in the lime of fl. 8. under cardinal Wolsey. 
2 Inst. 552,3. 4 Inst. 82, 3. 

Yet the court of equity there is said to be as autient as the kingdom. 
Hob. 63. 

And by the st. 14 Ed. 3. Rot. Pari, nu, S3, if nothing be done upon 
the ordinance then made, it is provided, that the chancellor of England 
hear the complaint by bill, and proceed as he uses to do in >vrits of sub¬ 
poena in chancery. 1 Rol. 372. E. 

And Rot. Pari. 45 Ed. 3. nu. 24. the commons pray, that none 
who proceed there by bill be delayed, as they have been. 1 Rol. 
372.1. 25. 

And the court of equity seems coeval with the other courts of West¬ 
minster. 1 Ch. R. Avg. 10. 12 Co. 114. Eq. Abr. 129. 


(A 3.) It cannot now be erected. 

The king cannot grant a court of conscience, as tena-e jiacita, for a 
court of pleas is directed by the ordinary rules of law, a court of con¬ 
science not, but is uncertain and unlimited, {h) and therefore cannot be 
erected but by act of parliament, or yirescription. R. Perrot’s Case, 36 
[26] El. B. R. 4 Inst. 8 . 7 . 97. Vide Prerogative, D. 28. 

And 

unjustly aggrieve*!. But as the clergy, so prly as the reign of King Stephen, had 
attempted to turn their ecclesiastical courts into courts of e(|uitv, by entertaining suits 
■pro UctiitneJidei, as a spiritual offence against conscience, in case of non-payment of 
debts or any breach of civil contracts, till checked by the constitutions of Clarendoo, 
which declared that “ placita de debitis, quae fide interposita debentur, vel absque 
interpositione (idci, sint in justicia registherefore probably the ecclesiastical chan¬ 
cellors, who then held the seal, were remiss in abridging their own new acquired juris¬ 
diction ; especially as the spiritual courts continued to grasp at the same authority as 
before, in suits pro Imionc fidei, so late as the fifteenth century, till finally prohibited 
by the unanimous concurrence of all the judges. However, it appears from the parlia¬ 
ment rolls, that in the reigns of Henry IV. and V. the commons were repeatedly urgent 
to have the writ of subpoena entirely suppressed, as being a novelty devised by the 
^ihtilty of chancellor Waltham against the form of the common law, whereby no plea 
could be determined unless by examination and oath of the parties, according to the 
form of the law civil, and the law of holy church, in subversion of the common law. 
But though Henry IV. being then hardly warm in his throne, gave a palliating answer 
to their petitions, and actually passed the statute 4 Hen. IV. c. 23. wnereby judgments 
at law are declared irrevocable, unless by attaint or writ of error, yet his son put a 
negative at once upon their whole application and in Edward IV.’s time, the process 
by hill and subpoena was become the daily practice of the court. 5 Com. .51, 52. 

(A) 1. Equity in its true and genuine meaning, is the soul and spirit of alUaw: 
positive law is construed, and rational law is made, by it. In this, equity is synon)- 
mous to justice; in that, to the true sense and sound interpretation ot the rule. But 
the very terms of a court of equity, and a court of law, as contrasted to each other, iie 
apt to confound and mislead us: as if the one judged without equity, and the other 
was not bound by any law. Whereas every dranition or illustration to be met with, 
which now draws a line between the two jurisdictions, by setting law and equity in <q>- 
position to each other, will be found either totally erroneous, or erroneous to a cer¬ 
tain degree. 3 Com. 429, 430, — S. Thus in the first place it is said, that it is the 
buidness of a court of equity in England to abate the rigour of the common law. ]^t 
no such power is contended for. Hard was the case of bond-creditors, whose debtor 
devised away his real estate; rigorous and umust the rule, which put the devisee in a 
better condition tffan the.hcir: yet a court of equity had no power to interpose. Hard 
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is the common law still subsisting, that land devised, or descending to the heir, shalf 
not be liable to simple contract debts of the ancestor or devisor, although tho money 
was laid out in purchasing the very land; and that the father shall never immediateW 
succeed as heir to the real estate of the son : but a court of equity can give no relief i 
though in both these instances the artificial reason of the law, arising frora'feodal 
principles, has long ago entirely ceased. The like may be observed of the descent of 
lands to a remote relation of the whole blood, or even their escheat to the lord, ip 
preference to the owner’s half>brothcr; and of the total stop to all justice, by causing 
the parol to demur, whenever an infant is sued as heir, or is party to a real action. 
In all such eases of positive law, the courts of equity, as well as the courts of law, must 
say with Ulpian, “ hoc (}uidcm perquam duram est, sed ita lex scripta est.” 3 Com. 430. 
— 3. It is said, that a court of equity determines according to the spirit of the rule* 
and not according to the strictness of the letter. But so also does a court of law. 
Both, for instance, are equally bound, and equally profess, to interpret statutes acrord- 
ing to the true intent of the legislature. In general laws all cases cannot be fore¬ 
seen ; or, if foreseen, cannot be expressed: some will arise that will fall withiu tho 
meaning, though not within the words, of the legislator; and others, which may fall 
within the letter, may be contrary to his meuning, though not expressly exccpteik 
These cases, thus out of the letter, are often said to be within the equity of an act of 
parliament; and ,so eases within the letter are frequently out of the equity. Here by 
equity we mean nothing biit the sound interpretation of the law; though the words of 
the law itself may be too general, too special, or otherwise inaccurate or defective. 
These then are the cases which, as Grotius says, “ lex non cxactc dcfinit, sed arbitrio 
boni viri permittit;” in order to find out the true sense and meaning of the lawgiver, 
from every other tO[)ic of construction. But there is not a single rule of interpreting 
laws, whether equitably or strictly, that is not equally used by the Judges in the courts 
both of law and cqtiity; the constmctioii must in both be the same: or, if they differ, 
it is only as one court of law may also happen to differ from another. Each endeavours 
to fix and adopt the true sense of the law in question; neither can enlarge, diminish, or 
alter, that sense in a single title. 5 Com. 430, 431. — 4. Again, it hath been said, that 
fraud, accident, ami trust are tlie proper and peculiar ol>jcct.s of a court of equity. But 
every kind of fraud is equally cognizable, and equally adverted to, in a court of law: and 
some frauds are only cognizable there, as frauds in obtaining a devise of lands, which is 
always sent o.utof the equity courts to be there (letermined. Many accidents are also sup¬ 
plied in a court of law; as loss of deeds, mistakes in receipts or accounts, wrong payments, 
deaths which make it impossible to perform a condition literally, and a multitude of 
other contingencies: and many cannot be relieved even in a court of equity; as, if by 
accident a recovery is ill suffered, a devise ill executed, a contingent remainder de¬ 
stroyed, ora power of leasing omitted in a famih^ settlement. A technical trust, indeed, 
created by the limitation of a second use, was forced into the courts of equity, in the 
manner formerly mentioned: and this species of trusts, extended by inference and 
construction, have ever since remained as a kind of ptn/Zium in those courts. But 
there are other trusts, which are cognizable in a court of law: as deposits, and all 
manner of bailments; and especially that implied contract, so highly beneficial and 
useful, of having undertaken to account for nioiioy receive d to another’s use, which 
is the ground of an action on the case almost as universally remedial as a hill in equity, 

,3 Com. 431,432. — S. Once more; it has been said that a court of equity is not 
bound by rules or precedents, but acts from the opinion of the judge, founded on the 
circumstances of every particular case. Whereas the system of our courts of equity is 
a laboured connected system, governed by established rules, and bound down by pre¬ 
cedents, from which they do not depart, although the reason of some of them may 
perhaps be liable to objection. Thus, the refusing a wife her dower in a trust-estate, 
yet allowing the husband his curtesy: the holding the penalty of a bond to lie merely 
a security for the ilebt and interest, yet considering it sometimes as the debt itself, so 
that the interests shall not exceed that penalty: the distinguishing between a mortgage 
■t five per cent, with a druse ol reduction to four, if the interest be regularly paid, and 
a mortgage at four per cent, with a clause of enlargement to five, if the payment of the 
interest be deferred; so that the former shall be deemed a conscientious, the latter an 
unrighteous bargain; all tiiese, and other cases that might be instanced, are plainly 
rules of positive law ; supported only by the reverence that is shewn, and generally 
very properly shewn, to a series of former determinations; that the rule of property 
may be uniform and steady. Nay, sometimes a precedent is so strictly followed, that 
n particular judgment, founded upon special circumstances, gives rise to a general rule. 
5 Com. 432,433. — 6. lo ^bort, if 4 court of equity in England did redly act, as a 

ve«y 
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'fety ingenious writer in the other partpf the island supposes it (from thcorj) to do, it 
would rise above all law, either coininun or statute, and he a most arbitrai’y lc};islator 
in eveiy particular ease. No wonder he is so often mistaken. Grotius, or Pulllndorf, 
or any other of the great masters of jurisprudence, would have been as little able to 
discover, by tlieir own light, the system ofa court ofc<|uity in England, as the system of 
a court of law. Especially as the notions before mentioned of the character, power, and 
practice of a court of equity, were formerly adopted and propagated (though not with 
approbation of the thing) by our principal antiqmirians and lawyers, Spclmaii, Coke, 
Lambard, and Seldcn, and even the great Bacon himself. But this was in the infancy 
of our courts of equity, before their jurisdiction was settled, and when the chancellora 
themselves, partly from their ignorance of law (being frequently bishops or statesmen', 
partly from ambition and lust of power (encouraged by the arbitrary principles of the 
ege they lived in , but principally from the narrow and unjust decisions of the courts 
of law, had arrogated to thcinselvcs such unlimited antliority, as batii totally been 
disclaimed by their successors for now altove a century past. The decrees of a court 
of equity were then rather in the nature of awards, formed on the sudden pro re mta, 
with more probity of intention than knowledge of the subject, founded on no scttlwl 
principles, as being never designed, and tlicreforc never used for precedents. But tho 
systems of jurisprudence in our courts, both of law and equity, arc now equally artificial 
systems, founded in the same principles of justice and positive law, hut varied by dif¬ 
ferent usages in the forms ami mode of their proceedings; the oueboiiig originally derived 
(though much reformed and improved) from the fcodul customs, as tluy prevailed in 
difibrent mjes in the Saxon and Norman judicatures; tiie other (but with equal improve¬ 
ments), from the imperial and pontifical formularies, introduced by their clerical chan¬ 
cellors. S Com. 433, 434. — 7. The suggestion indeed of every bill, to give jurisdiction 
Co the courts of equity (copied from those early times), is, that the complainant hath 
no remedy at the common law. But he, who should from thence conclndc, that no 
ease is jii()ged of in equity where there might have been relief at law, and at the sanio 
time casts his eye on the extent and variety of the eases in our equity reports, must 
think the law a dead letter indeed. The rules of property, rules of evidence, and rules 
of interpretation in both courts are or should be exactly thp same; both ought to ado]it 
the best, or must cease to be courts of justice. Formerly some causes, which now no 
longer exist, might occasion a diflerent rule to be followed in one court, from what was 
afterwards adopted in the other, as founded in the nature and reason of the thing; but 
the instant those causes ceased, the measure of substantial justice ought to have been 
the same in both. Thus the penalty of a bond, originally contrived to evade the ab¬ 
surdity of those monkish constitutions which prohibited taking interest for inonej’, 
was therefore very pardonably considered as the real debt in the courts of law, when 
the debtor neglected to perform his agreement for the return of the loan with interest; 
fur the judges could not, as the law then stood, give judgment that the interest shoulit 
be specifically paid. But w'iicn afterwards the taking of interest became legal, as the 
necessary companion of commerce, nay after the statute of 37 Hen. 8. c. 9. had dcclareil 
the debt or loan itself to be “ the just and true intent” for which the obligation was 
given, their narrow-minded successors still adhered wilfully and technically to the letter 
of the antient precedents, and refused to consider the payment of principal, interest, 
and costs as a full satisfaction of the bond. At the same time more liberal men, who 
sate in the courts of equity, construed the instrument, according to its "just and true 
intent,” as merely a security for the loan s in which light it was certainly understood 
by the parties, at least after these determinations; and therefore this constriictiou 
should nave been universally received. So in mortgages, being only a landed as the 
other is a personal security for the money lent, the payment of principal, interest, and 
costs ought at any time, before judgment executed, to have s.avcd the forfeiture in a 
court of law as well as in a court of equity. And the inconvenience as well ns injustice 
of putting diflerent constructions in diflerent courts upon one and the s.'imu transaction, 
obliged the parliament at length to interfere, and to direct by the statutes 4 &.4 Ann 
c. 16. and 7 Geo. 2. c. 20. that, in the cases of bonds and mortgages, what had long 
been the practice of the courts of 'cquity should also for the future be followed in the 
courts of law. 3 Com. 434,435. — 8. Again, neither a court of equity nor of law can 
vary men’s wills or j^reements, or (in other words) make wills or agreements for them; 
both are to understand them truly, and therefore both of them uniformly. One court 
ought not to extend, nor the other abridge, a lawful provision deliberately settled by 
the parties, contrary to its just intent. A court of equity, no more than a court of law, 
can relieve against a penalty in the nature of stated damages; as a rent of 5/. an acre 
for ploughing up antient meadow: nor against a hqisc of time, where the time is ma¬ 
terial to the contract; as incovenants for renewal oflcascs. Both courts will equitably 
Voi« II. 15 b construe, 
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construe, but neither pretends to control or change a lawful stipulation or engagement* 
8 Com. 4.7.5. — 9. The rules of decision are in both courts equally apposite to the suh- 
wets of which they take cognizance. Where the subject-matter is such as requires to 
bo determined secundum temum et bonum, as generally upon aetions on the case, tho 
judgments of the courts or law are guided by the most liberal equity. In matters of 
positive right, both courts must submit to and follow those antient and invariiibio 
maxims rjuae relicta sunt et tradiia. Both follow the law of nations, and collect it from 
history and the most approved authors of all countries, where the question is the object 
of that law; as in case of the privileges of ambassadors, hostages, or ransom-bills. In 
mercantile transactions they follow the marine law, and argue from the usages and 
authorities received in all maritime counirics. Where they exercise a concurrent Ju¬ 
risdiction, they both follow the law of the proper forum .* in matters originally of eccle- 
■iastical cognizance, they both equally adopt the canon or imperial law, according to 
the nature of the subject; and if a fjucstion came before either, which was properly the 
object of a foreign municipal law, they would both receive information what is the rule 
of the country, and would both decide accordingly. .7 Com. 4.76. — 10. Such then 
being tlie parity of law and reason which governs both species of courts, wherein (it 
may be asked) does their essential difference consist? It principally consists in the 
different modes of administering justice in each; in the inode of proof, the mode of 
trial, and the mode of relief. Upon these, and upon two other accidental grounds of 
jurisdiction, which were formerly driven into those courts by narrow decisions of the 
courts of law, viz. the true construction of securities for money lent, and the form and 
effect of a trust or second use; upon these main pillars hath been gradually erected 
that structure of jurisprudence whicli prevails in oiir courts of equity, and is inwardly 
bottomed upon the same substantial foundations as the legal bystem which hath hitherto 
been delineated in thc>se commentaries, however different they may appear iu their 
outward form, from the diflercnt taste of their architects. ,7 Com. 4.16,4.77. — 11. And, 
first, as to the mode of proof. When facts, or their leadhig circumslaiiccs, rest only 
in the knowledge of the party, a court of equity applies itself to his conscience, and 
purges him upon oath with regard to the truth of tho transaction; and that being once 
discovered, the jmlgment is the same in equity as it would have been at law. But for 
want of this discovery at law, the courts of equity have acquired a concurrent juris¬ 
diction with every other court in all matters of account. As incident to accounts, they 
take a concurrent cognizance of the administration,of personal assets, consequently of 
debts, legacies, the distribution of the residue, and the conduct of executors and admi¬ 
nistrators. As incident to accounts, they also take the concurrent jurisdiction of tithes, 
nnd all que.stions relating thereto; of ail dealings iu partnership, and many other mer¬ 
cantile transactions; and so of iiailitfs, receivers, factors, and agents. It would he 
endless to point out all the several avenues in human affiiirs, and in this commercial 
Bge, which Icatl to or end in accounts. .7 Com. 437. 439.— 12. From the same fruitful 
source, tlie compidsivc discovery upon oath, the courts of equity have acquired a juris¬ 
diction over almost all matters of fraud; all matters in the private knowledge of the 
party, which, though concealed, are binding in conscience,- and all judgments at law’, 
obtained through such fi-aud or concealment. And this not by impeaching or reversing 
tho judgment itself, but by prohibiting the plaintif)' from Hiking any advantage of a 
judgment obtained by supiiressing the truth; and which, bad the same facts appeared 
on the trial as now arc discovercil, lie would never have obtained at all. 3 Com. 437, 
4 . 7 a. —13. As to the mode of trial. This is by intcrr^atorics administered to the 
witnesses, upon which their depositions are taken in writing wherever they happen to 
reside. If therefore the cause arises in a foreign country, and the witnesses reside upon 
the spot; if, in causes arising in England, the witnesses arc abroad, or shortly to leave 
the kingdom; or if witnesses residing at home arc aged or infirm; any of these cases 
lays a ground fur a court of equity to grant a commission to examine them, and (in con¬ 
sequence) to exercise the same jurisdiction, which might have been exercised at law, 
if the witnesses could probably attend. 5 Com. 438. — 14. With respect to the 
mode of relief. The want of a more specific remedy than can be obtained id the courts 
of law, gives a concurrent jurisdiction to a court of equity iu a great variety of cases. 
To instance in executory agreements. A court of equity will compel them to be cur¬ 
ried into strict execution, unless where it is improper or impossible, instead of giving 
damages for their non-perfornauce. And hence a fiction is established, that what ought 
to be done shall be considered as being actually done, and shall relate back to the time 
when it oughtto have been done originiuly: and this fiction is so closely pursued through 
ail its consequences, that it necessarily branches out into many rules of jurisprudence, 
which form a certain regular system. So of waste, and other similar injuries, a court 
of equity takes a concurrent cognizance, in order to prevent them by injuncrion. Over 

questions 
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And dub. whether it be good by prescription; for that presupposes a 
^ant; and the court of chancery, which is held by prescription, is a 

questions that may be tried at law, in n great multiplicity of actions, a court of equity 
assumes a jurisdiction, to prevent the expence and vexation of endless litigations and 
Buits. In various kinds of frauds it assumes a concurrent jurisdiction, not onlv fur tim 
Make of a discovery, but of a more extensive and spcciiic relief; as by setting asido 
fraudulent deeds, decreeing rc-convcyanccs, or directing an absolute conveyanen 
merely to stand as a security. And thus, lastly, for the sake of a more bencllcinl and 
complete relief by decreeing a sale of lands, a court of cqtiity holds pica of all debts, 
incumbrances, and charges that may affect it or issue thereout, s C'oin. 4.38, 4.39.->- 
iS. The true construction of securities for money lent is another fountain of juris¬ 
diction in courts of equity. When they held the penalty of a bond to be the form, 
and that in substance it was only as a pledge to secure the repayment of the sum 
Jlde advanced, with a proper compensation fur the use, they laid the foundation of a 
regular scries of determinations, which have settled the doctrine of personal pledges or 
securities, and are equally applicable to mortgages of real property. 'J'he mortgagor 
continues owner of the land, the mortgagee of the money lent upon it; hut this owner¬ 
ship is mutually transferred, and the mortgagor is barred from rcdem[)tion, if, when 
called upon hy the mortgagee, he docs not redeem within a time limited by the court; 
or he may when out of possession be barred by length of time, by analogy to the statute 
of limitations. .7 Com. 439. — Ifi. The form of a trust, or second use, gives the courts 
of equity an exclusive jurisdiction as to the subject-matter of all settlements and devises 
in that fonn, and of all the long terms created in the present complicated mode of 
conveyancing. This is a very ample source of jnrisiHciioii; but the trust is governed 
by very nearly the same rules ns would govern the estate in a court of law, if no trustee 
was interposed; and, by a rcgul.tr positive system established in the courts of equity, tlie 
doctrine of trusts is now reduced to as great a certainty as tliat of legal estates in tlio 
courts of the common law. 3 Com. 4.38, 440. —17. These arc the priiicipBl grounds 
of the jurisdiction at present exercised in our courts of equity; which dili'cr \tc sec 
very considerably from the notions entertained by strangers, and even by those courts 
themselves before they nrrivcil to maturity; as appears from tlic principles laid down; 
and the jealousies entertained of their abuse, by our earlj'juridical writers before cited, 
and which have been implicitly received and haiuled down by subsequent compilers, 
without attending to those gradual accessions and derelictions, by which in the course 
of a century this mighty river hath imperceptibly shifted its channel. Lainhard in 
particular, in the reign of Qnccii Elizabeth, lays it down, that “ equity should nut be 
acfipcalcd unto, but only in rare and extraordinary matters; and that a good chaa- 
ccllor will not arrogate authority in every complaint that shall he hruuglit hefore 
him, upon whatsoever suggestion ; and thereby both overthrow the authority of the 
courts of common law, and bring upon men such a confusion and uncertainty, as 
hardly an^ man should know how or how long to hold his own assured to him.’* 
And certainly if a court of equity were still at sea, and floated upon the occasional 
opinion which the judge who ha|ipcncd to preside might entertain of conscience in 
every particular case, tlie inconvenience that would arise from this uncertainty, would 
he a worse evil than any hardship that could follow from rules too strict and inllcxihle. 
Its powers would have become too arbitrary to have been endured in a country like 
this, which boasts of being governed in all respects by law and not Ity will. But since 
the time when Lombard wrote, a set of great and eminent lawyers, who have succes¬ 
sively held the great seal, have by degrees erected the system of relief administered by 
a court of equity into a regular science, which cannot be attained without study anil 
experience, any more than the science of law; but from wliich, wliiui understood, it 
may be known what remedy a suitor is entitled to expect, and by what moilu of suit, 
ns readily and with as much precision in a court of ccpiity as in a court of law. 3 Com. 
440,441.— 18. It were much to be wished, for the sake of certainty, peace, and 
justice, that each court would as far as possible follow the other, in the best and most 
effectual rules for attaining those desirable ends. It is a maxim, that equity follows 
the law; and in funner days the law has not scrupled to follow even that equity which 
was laid down by the clerical chancellors. Every one who is conversant in our antient 
books knows that many valuable improvetuents in the state of our tenures (especially 
in leaseholds and copyholds), and the forms of administering justice, have arisen front 
this single reason, that the same thing was constantly effected by means of a subpoena 
in the chancery. And sure there cannot be a greater solecism, than that in two sove¬ 
reign independent courts established in the same country, exercising concurrent juris¬ 
diction, and over the same subject-matter, there should exist in a single instance two 
diSkrent rules ofpropertv, clashing with or contradicting each other. 
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fundamental court. Hob. G3. 2 Rol. 109. R. that it is not good 
by prescription for York, or other small corporation. 2 Rol. 2G6* 
1 . 20 . 

Hut London may claim it by prescription. R. 2 Rol. 2C6. 1.15. 

So the king cannot by commission appoint atiy one to determine 
matter of equity; for it ought to be determined in chancery, and such 
commission would be illegal and void. R. 12 Co. 114. 

So, if the king constitutes a chancellor of a duchy, or other precinct, 
that does not give him authority to hold a court of equity. 2 Lev. 24. 

(A 4) Where held. 

The court of chancery was usually held in curia regis; and thoi’c- 
fore the process there is returnable coram rege in cuncellarid sud. 
Mad. 131. 2 Jnst. SIG. 

[(A 5.) Usage and practice of. (?)] 

(B) Difccrfli of tfje cbancecg. 

(B 1.^ Lord chancellor. 

'fhe principal officer of the chancery is the lord chancellor, {k) 

Tenij). Fdhelhcrti dicitur referendarim; ego rej'erendarim subsetipsi. 
Sold. Off. Ch. s. 1. 

The chancellor is created by the delivery of the seal, and taking his 
oath. 4 Inst. 87. (I) 

Sometimes by letters patent. 4 Inst. 87. 

This office may be granted for life, ox dvr ante bene idacito. Mad. 4.3. 

Not for life. 4 Inst. 87. 

But not in succession. 4 Inst. 78. 

Cancellarii dignitas cst ut secundus a rege in regno habeatur. Seld. 
Off Ch. s. 3. Diet, in vita Tho. Bcckcl. 4 Inst. 78. 

By the St. 31 H. 8. 10. the chancellor, or keeper hath precedence 
of all nobility, except the royal blootl. (w) 

The chancellor is superior to all the judges of the kingdom. 1 Ch. 
R. Arg. 13. (m) 

Canccllarius dicitur a caticcUando, because upon a scire facias he 
cancels the patents of the king. 4 Inst. 88. 

The chancellor and mslos sigilli anticntly were one oflicci’. 

Sigillum regiuni ad ejns aistodiam. Diet, in vita Tho. 

Becket. Seld. Off. Ch. s. 3. 4 Inst. 78. 

And though the^ have been sometimes divided since the time of 
II. 2. Seld. Off. Ch. s. 4. 1 Rol. 385. 1. 25., &c. 


(i) 1. The uniform practice of the court of chancery is, without positive order, 
obligatory as the law of the l.^nd. 2 Wcr. 1. — 2. And when of long duration, sup¬ 
ported by decisions, will o])crate to reverse an order. 1 V. & B. .'527,328. 

(1*) Who sits alone, and is styled the lord high chancellor of Great Britain. 

(/) Lamb. Archeion, 65. 1 Rol. Abr. 38.5. 

0») That is, the temporal lords. He is inferior in rank to the archbishop of Can¬ 
terbury. 

(n) And may be lord chief justice (of K. B. e. gr.) at the same time; as lord Hard- 
wlckc was, from 20th February to 7lh June. 

Yet 
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Yet by tlic st. 28 II. 3. it was enacted, si rex ahstulcrit sigiJbm a 
cancellario, quicquid fu/t interim sigillatum irritum haheatur. Seld. 
Olfl Cli. s. 4*. 

By the st. 5 El. 18. the lord keeper ever had, and shall have, like 
place, authority, jurisdiction, and ailvantagcs, as the lord chanccllop. 
Senib. by most of the judges. S Inst. 113, 114. 

By the st. 1 W, & M. 21. commissioners of the great seal (o) shall 
exercise like authority, jurisdiction, and use tlie like customs, privileges, 
and advantages, as the lord chancellor and keeper {p ); and have pre¬ 
cedence after peers, and the speaker of the house of commons, or, if a 
peer, according to peerage, (q) 

And now there cannot be a lord chancellor and lord keeper at the 
same time; for by the st. 5 El. 18. they arc declared to be the same 
ollicc. 4 Inst. 88. 

The chancellor, or keeper, is made by the delivery of the great seal 
to him by the king, and taking his oath. 4 Inst. 87.(r) 

The lord chancellor, or keeper, cannot make a dejjuty, 4 Inst. 88 (s) ; 
but this was allowed, when the oflico was granted for life, Madr44. 

By 


(t‘) It sotnctiines happens that, upon a, vacancy of the chanccllor!,liip, commissioners 
arc appointed hy the crown to execute the duties of that office. Tiiey are usually three 
ill number, and are selected from the judges iu the courts of common law. The custody 
of the great seal is committed to the care of tiic commissioner who takes precedence of 
the rest. Ncwl. 2. 

(;>) And by s. 3. though to a decree, and to sealing with the great seal instruments 
which rccpiirc tlic whole bro.td seal, iivo coniniissioncrs must be present; yet one may 
hear motions, and give orders touching interlocutory proceedings in a cause. 

(</) 1. The same statute provides, that any ouc commissiouer (in the absence of the 
others) may hear motions and give orders and directions touching the interlocutory 
proceedings in any cause, so as such one commissioner, in the absence of the others, 
shall nut make any decrees, or put the grout seal to any thing whcrcunto the whole 
broad seal ought to be affixed, unless there be two comniissioners. — 2. In order tJiat 
the business of the court may not be interrupted by the absence of the lord chancellor, 
from illness or other cause, there is a commission addressed to the then puisne judges, and 
the then masters, authorizing unythrec of them,ofwiiom a judgeisto be one,to transact 
the business of the court. Newl. 3. — 3. When the business of the court is dispatched, 
under the authority of this commission, it is done bv one judge and two masters, who 
sit with the judge, join in making the orders, and constitute a necessary part of the 
court. Ibid. — 4. Besides this provision in case of absence, the lord chancellor is en¬ 
titled to call to his assistance on tiie bench any of the judges, as he shall think proper. 
Ibid. 

(r) I, After which an entry is made upon the close-roll of the court of chancery, at 
what time, and in whose presence the great seal was delivered to him. Ncwl. 2.—2. He 
is removable at the king’s pleasure, and the re-dclivery or the resumption of the great 
seal determines the office of chancellor. Ibid. 

(jt) 1. The S3 G. 3. c. 24. after rcciling that the number of appeals and writs of error 
in parliament, has of late years greatly increased, and that it has become necessary, 
that a larger proportion of time should be allotted ifor hearing and determining such 
appeals, &C. than has usually Ixieu employed for that purpose; enacts that it shall be 
lawful for the king to nominate and appoint from time to time, by letters patent under 
the great seal of the united kingdom, a fit person being a barrister at law of fifteen 
years standing at the least, to be an additional judge assistant to the lord high cimncellor, 
lord keeper, or lords commissioners for the custody of the great seal of the united king¬ 
dom, in the discharge of the judicial functions of their respective offices, to be called 
vicc-dMucellor oj England, to bold such office during good beliuviour. — 2. And by s. 2. 
such vice-chancellor shall have power to hear and determine all causes, matters, and 
things which shall be at any time depending in the court of chancery of England, cither 
as a court of law, or as a court of equity, or incident to any ministerial offices of the 
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By the at. Art. super Chait. 28 Ed. 1. 5. the lord chancellor and,the 
justices of the king’s bench shall follow the king, so Uiat he may hrnra 
at all times near him some sages of the law, able to order all matters 
which shall come to the court. 

Cancellarii dtgmta$ est ut omnibus regis ad sit conciliisj etiam non 
mcaius. Seld. Ofl'. Kane. s. 3. {t) 

So the chancellor may hear causes in B. R. or C. B. 2 Inst. ,552, 3. 

When the king’.s charters, and pleas in the king’s courts increased, 
and the power of the chief justicicr declined, the oflicc of chancellor rose 
to great eminence. Mad. 42, 3. 

(B 12.) His oath. 

The chancellor was sworn that he should not sell, deny, or delay a 
remedial writ, or right. 1 Hoi. 384.1. 35. 

said court, or of the lord clmiiccllor, &c. for the time being, by the special authority 
of any act of purliamcnt, as the said lord chaucellor. Sic. siiall from time to tiiuc 
direct; and all decrees, orders, and acts of such vice-chancellor so made or dune, shall 
be deemed to be the decrees of the said court of chancery, and to be executed accord- 
S:i"ly; subject, nevertheless, to be reversed, discharged, or altered by the lord chancellor, 
lord' keeper, or lords commissioners aforesaid; and no such decree or order shall be 
vurollcd, until the same shall be signed by the lord chancellor, Sic. for the time being; 
provided that such ricc'chancellur shall have no power to discharge, reverse, or alter 
any decree, order, act, &c. made or done by atiy lord chancellor, &c. unless authorized 
by the lord chancellor, &c. for Ihc time being so to do; nor to discharge, &e. any de¬ 
cree, &c. of the master of the rolls. — .7, It has been adjudged, that he may superseda 
a c<immis.sioii of bankruptcy. 2 Hose, 162.235. n. — 4. That he may certify the pro¬ 
priety of a jjrocFdfiido upon a supenedeas on his certificate. 1 Buck, 3. — 5. And 
that the chancellor will direct a procedendo upon a commission superseded by vice- 
chancellor’s order, confirmed by chancellor. 1 Buck, 45. — 6. By s. 3. of said statute, 
such vicc-chanecllor shall sit fur the lord chancellor, lord keeper, or lords conimis- 
■ioners aforesaid, whenever they shall respectively remiire him so to do; and shall also, 
at such otlier times ns the lord chancellor, &c. shall direct, sit in a separate court, 
whether the lord chancellor,&c. or the master of the rolls, shall he sitting or not; for 
which purpose the said lord chancellor, cSic. shall make such order as to them respec¬ 
tively shall appear to be proper. — 7. And by s. 4. such vice-chancellor shall have rank 
and precedence next to the master of the rolls. — 8. By s. 5. it shall be lawful for th® 
king by such letters patent as aforesaid, or any other letters patent under the great seal 
of the united kingdom, to direct that such vice-chancellor shall have a secretary, 
train-bearer, and usher ; and that the secretaries and deputy registers, and other officers 
appointed to atteiul the lord chancellor, &c. shall attend such vice-chancellor, &c. 
when sitting for the lord chanreilor, &c. and also when sitting in his separate court, as 
circumstances shall require, and bs the said lord chancellor, &c. shall direct. — 9. Pro¬ 
vided that it shall be lawful for the king to remove auy such vice-chancellor from his 
office, upon an address of both houses of parliament. — 10. By s. 7. said vice-chancellor, 
previous to his executing any of tlie duties of his office, shall take the following oath, 
which the lord chaucellor, &c. or the master of the rolls, shall administer: “ I ■■ ■■ 
do solemnly and sincerely promise and swear, that I will duly and faithfully, and to the 
best of niy skill and power, execute the office of vice-chancellor of England. So help 
me God.*’ — 11. And s. 8. to 13. provide salaries for the vice-chancellor and said other 
officers, out of the common and general cash belonging to the suitors of the court of 
chancery, lyin§ dead and unemployed in the bank of England. 

(<) 1. That 13, he is a privy councillor by his office. — 2. And, according to Lord 
Chancellor Ellesmere, is prolocutor of the house of lords by prescription. Office of lord 
cliancellor, edit. 1651. 3 Com. 47. — 3. To him belong the appointment of all justices 
of the peace throughout the kingdom. Ibid, — 4. Being formerly and usually an 
ecclesiastic (far none else were then capable of an office so conversant in writings), and 
presiding over the royal chapel, he became keeper of the king’s conscience; visitor, in 
right of the king, of all hospitals and colleges of the king’s foundation; and patron of 
all the king’s livings under the value of 20/. per annum in the king’s books. Ibid.—- 
5. He is the general guardian of all infants, idiots, and lunatics. Ibid. — 6. And has 
the general superintendence of all charitable uses in the kingdom. Ibid. 


And 
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And the usual oath requires, that he shall well and truly serve the king 
and his people in the office of chancellor; that he shall do right to 
all people, poor and rich, after the laws and usages of the realm; that 
he shall truly counsel the king, and his counsel Inine ( 7 . c, hide) and 
keep; that he shall not suffer the hurt or disherison of the king, os 
that the rights of the crown be decreased^ as far as he can let it; and 
if he cannot let it, shall make it expressly known to the king, with 
his advice and counsel: that he shall do the king’s profit in all he rea- 
s^mably may. 4 Inst. S8. S Kush. 1102. 


(B 3.) And duty. 


And therefore, if a chancellor sell a writ remedial, it is a great/ 
abuse. 1 Kol. 384.1.30. 

A chancellor, upon the removal of a record before him by certiorari^ 
wlicn any one is found guilty of homicide by misadventure, or .tc tlefen- 
ffendo, shall grant him a pardon, without a warrant from the king, or 
communication with him. 2 lust. 316. 

Vide post, (C 1, 2.) (m) 


Vide 


(u) Officers to (he Lord Chancellor, ~ I. Purse-bearer. This ofTicer is to pay con¬ 
stant attcrulaucu upon the lord chancellor; to receive all warrants .and writs of privy 
<eiil; to write the pro|)er recepi tliercon, and lay tlio same before the lord cliancellor, 
£i»r his si"n:itiire to the recepi; and also to take anti execute all orders relative to the 
kcepin;;, opi ning, and fixing the great seal to all grants, patents, coinniissions, writs, 
and iiibiruincnts, wliether by public or private seal. The tliities of the office are exe¬ 
cuted by tlic purse-bearer in person; a principal and deputy do not appear to have 
been ap|iointcd since the year 17.56. Newl. 41. — 2. Principal Secretary to the Lord 
Cliiinrel/or. It i.s the duty of this officer to attend the lord chancellor in turn with his 
lordship’s other stci'etarics, and whenever else lie is required so to do. He is to receive, 
examine, and write the answers to all petitions preferred to the lord chancellor, in causes 
andotiier matters nut helonging to the duties of the other secretaries; and, after sub- 
uiitting the same to his lordsliip for approbcition and signature, to return the petitions, 
to those who have presented them, lie is to enter every petition, and the answer 
thereto, in a book kept for that purpose; and to make out fur his lordship and certain 
officers, including the registers, lists of such petitions as are to be heard. Ho is to 
attuiiil the hearing of all petitions preferred to the lord chancellor as visitor on behalf 
of the crown, to take minutes of and to draw up the orders made thereon, and to enter 
such orders in the book before mentioned; he is to prepare and issue letters missive 
to peers and privileged persons; he is to prepare and issue warrants to the serjeant at 
arms, the messenger or pursuivant attenaing the court, and the warden of the Fleet 
prison; he is to tax costs in error in the exchequer chamber; he is to set down all 
causes to be heard before the lord chancellor, above tlie limited numbers which the 
senior deputy register and other officers are entitled to set down ; he is to make out 
and enter in the before-mentioned book, the appointments of the accountant general, 
the deputy registers, the clerk of the reports, and the entering clerks; and ai.<o to 
make out and enter in the same book the usual order on the appointment of a master 
in chancery, for transferring to him all causes and other matters which had been by 
former orders referred to his predecessor. He is to enter in the same book the certifi¬ 
cates from the lord chancellor to the clerk of the hanaper, authorizing payment to ths 
messen^r, or pursuivant attending the court, of certain charges on proclamations and. 
writs of election. Newl. 41, 42, 43. — 3. The principal secretary’s office is open, and 
attendance is there given, on every day in the year (excepting Sundays, Good Friday, 
and Christmas day), from nine in the morning till nine in the evening. Newl. 43. 

4 . Lord C^neeUor's Secretary of Decreet and [njunctiont. This officer is to receive 
and examine the dockets of decrees and dismissions which are to be enrolled, and to 
write the orders upon petitions relating thereto; to receive and examine all orders 
for injunctions and the writs of injunction and dockets (which are copies of the 
writs); to procure his lordship’s signature to such (lockets of decrees or dismissions. 
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(B. ^0 Master ot the rolls. 

Ad canccllanum pertinct rtluU qiti est de canceUaria cuslodia per sttp-’ 
pisiUm personam. Seld. Off'. Ch. s. 3. 

Ami his office is as antient Jis the court itself, (at) 

!n tlie 23 Ed. 1. a grant was made Ad<c de Osgodby, by the chancellor 
ex parte regis. Dugd. Orig. Jud. Chronica, series 33. 

And such grant was, ita quod custodiam habeat codem inodo^ quo alii 
custodes habere cons7ievernnt. 

It is said, that the master of the rolls by his commission (;y) cannot 
Ttiakc (s) a decree, without the assistance of two musters; 1 Ver.'274; 
but this does not appear by the decretal order there recited, la) 

(B5.) 


orders upon petitions, writs of injunction and dockets, and to make an entry of tlic 
Mime in a book kept for that purpose; also, to receive and enter in the same book all 
caveats against signing and enrolling decrees or dismissions, and to give notice thereof 
to the parties concerned. Newl. 43. 

(or; 1. It is observed in a work ascribed to Lord Hardwickc, that there is no one spedies 
of all the judicial acts performed on the common law side of the court of chancery, of 
which there arc not instances of their being also performed by the master of the rolls. 
— 'i. But this, says Mr. Maddock, has been a nuitter of much controversy, and it has 
l)cen as positively said, and seems to be the better opinion, that his lionoiir has no original 
jurisdiction respecting matters arising on the common law side of the court of chan¬ 
cery. 1 Madd. UO.— .3. It is laid down in Sir Joseph Jckyl’s Treatise on the Office 
of the master of the rolls, that he has a judicial authority in lim distinct capacities, 
from the antient constitution of his office; owe, as master of the rolls sitting at the 
rolls, (and from his decrees in that capacity there lies an appeal to the chancellor in 
court): where he 4ias the power of hearing ami determining originally the same 
matters ns the lord chancellor, excepting cases in lunacy and bankruptcy, vide infra ; 
the other, as locum iencits of the chancellor virtttte o^ii, without any spcdal com¬ 
mission ; when he sits in court for (and his acts are ot equal force with those of) the 
chancellor: when he sits by virtue of a special commission, there are others joined 
with him, whose concurrence may be necessary. — 4. Formerly he could direct a case 
to a court of law only when sitting for the chancellor. X B. C.C. (>8.— 5. Nowhemay 
sciifl one from the rolls. 6 T. R. 307. — 6. But the case must not be stated as a trust. 
5Vcs. 578.— 7. Which rule applies generally to cases from equity— 8. Sec 23 G. 2. 
c. 25. & 1 Geo. 4. c. 107. touching his revenue. —9. And 17 G. 3. c. 59. with its recitals, 
touching the edate within the liberty of the rolU. 

Iff) He is appointed by the crown, by patent, and holds his office for life. Newl. 3. 

(z) lie may grant as many concurrent leases as he pleases during the last seven 
years of a former lease, and may at any time take a surrender, and renew for twenty- 
one years. 4 Burr. 197.5. iBik. C17. 

(a) 1. The 3 G. 2, c. .30. (for putting an end to the questions which had arisen touch¬ 
ing the authority of the master of the rolls), enacts, that all orders and decrees mado 
by his honour {except such orders, &c. as by the course of the court of chancery ought 
only to be madfe by the great seal), shall be considered as valid orders of said court; 
subject to be discharged, reversed, or altered, and only to be enrolled when signed by 
the great seal. — 3. Subpwnas returnable immediately are within tlic exceptioti. 
Ord. Ch. 37. — 3. The master of the rolls is also the chief of .the twelve masters in 
(;imnccry, and chief clerk in the petty bag office, and he is the keeper of all the records 
of the court of chancery, after the decrees and orders have been iuroiled; and on 
that account he was anticntly styled Guardian dcs Holies. Ncwl. 4. — 4. The master 
of the rolls ranks immediately after the chief justice of the king’s bench. Ibid. — 
5. Chirf Secretary to the Master of the Rolls. The duties of this officer are, to attend 
his honour in court, and on all other public occasions; to attend in the office in the 
rolls for the dLspatch of business; to peruse and present to his honour every petition 
preferred to him (cveept such as it is the duty of the undcr-secretary and secretary of 
causes to present), and to write thereon the answer or order given l)y his honour; to 

enter 
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enter in a l)ook, kept for that purpose in the ofReo, tho name and time of admittance of 
every six clerk, sworn clerk ot the six1:Icrks* oflice, and waiting clerk of the same oilice; 
also to enter therein the nninc of every articled clerk of the same office at the time of 
liis entering into articles with any of the sworn clerks of that office, and the date of 
such articles; and to give notice in writing of the application of every person to be 
entered an articled clerk, previous to his executing fais articles of clerkship ; to enter 
in the same book the name and time of admittance of every clerk of the petty bag 
office, and of every examiner of the court of chancery, and of every copying clerk in 
the examiner’s office; to peruse and examine the credentials of articled clerks, and 
of attornies applying to be admitted solicitors of the court of chancer}', previous to 
their examination and mlniission by his honour, and to enter in a book tiue notice of 
every such application. The attendance at this office, from the first seal before every 
term to the last seal after term, is from ten in the morning till two in the afternoon, 
and from six till eight in the evening. From the last seal after every term, to the first 
seal before the ensuing term (except as after mentioned), the attendance is from ten 
in the morning till two in the afternoon; from the petition day following the last seal 
after Trinity term, to the petition day before Michaelmas term, the atteiulancc is from 
ten in the morning till one in the afternoon. Ncwl. —6. The holidays arc from 

Thursday before till Monday after Easter vveek; from Whit Sunday till the Monday 
week following, and from the 24ih of December till the 7th of January; also, the Both 
of January, 2nd of February, Ash Wcilnesday, Ascension Day, 20th of May,4th and 24th 
of June; 12th, 10th, 2lst,and 24th of August; 14th,2l5t, 22nd,and29th of September; 
isth, 25fh, 26 th, and 28th of Octolwr; and every Saturday between the petition day 
following the last seal after Trinity term, and the petition day before Michaelmas term. 
Newl. 4.6.—7. f Older Secretary at the Rolls. The duties of this officer are to peruse and 
present to the master of the rolls every petition for the admission of a plaintiff or de¬ 
fendant to sue or defend in formtl pauperis, and every petition presented by a pauper 
after admission as such, or by a person entitled to the privilege of the court; to write 
thereon the answer or order made by his honour, and procure the same to be signed by 
him; to enter the name of the cause in which such order is made, and the order, in a 
book kept for that purpose; also to enter in a book the name of every cause in which 
any petition is presented, for which the chief secretary has a fee of five shillings, and 
the order made on such petition. He is likewise to perform the duties of the chief 
secretary during his absence, and to attend upon his honour’s person when required. 
Mewl. 46. — 8. The hours of attendance, and the holidays of this officer, arc the samo 
as those of the chief secretary. Ncwl. 46. —9. Secretary of Causes at the Rolls, The 
duties of this officer are to set down causes forbearing bemre the master of the rolls, 
and to draw and sign a note to the register, certifying to him the name of every cause 
so set down; to peruse, present to his honour, and write the order upon all petitions of 
the following kind, viz. for setting down of causes, to have bills taken pro confesso, and 
for setting down of causes at the rcimcst of the defendant, and for restoring to dio 
paper causes which having been struck out thereof; also to write the order on petitions 
for re-hearing and fur setting down of causes upon a master’s report upon an equity 
reserved, and for further directions; and also on petitions for adjourning of causes. 
M’ewl. 44), 47.— 10 . The hours of attendance of this officer, and the holidays kept by 
him, are the same as those of the chiefsecretary. Ncwl.47.— 11. Secretary ofDicrees 
and Injunctions at the Rolls. This officer is to present to the master of the rolls the 
docket of every decree or dismission, pronounced by his honour, to be signed by him 
in order for the enrolment thereof; to enter the name of the cause in which such decree 
or dismission is pronounced, the date of the decree or dismission, and the time of such 
signing the docket in a book kept by him for that purpose; also to enter thereon the 
docket of every injunction granted by his honour, and present the same to his honour 
for signature; to set down in the same book all caveats that shall be desired to be 
entered against his honour’s signing any decree or dismission, and to^vc notice thereof 
to the parties concerned, and to attend his honour when any of such business is to be 
transacted. Ncwl. 47,4S.— 12. His hours of attendance at the office, and the holidays 
kept by him, are the same as those of the chief secretary. Newl. 48. — 15- Keeper of 
the Records in the Rolls Chapel, or Clerk of the Chapel at the Rolls, The duty of this 
officer is to take care of the records in the chapel at the rolls; to make annual indexes 
or calendars of them, as they arc brought to the chapel; to attend and produce such 
indexes and records, to those who are desirous of making searches or of reading tho 
records themselves ; to make copies and exemplifications of the same when required ; 
to attend tlie two houses of parliament, or their committees, and the courts of judi* 
catiire, with the records, when required; to attend the master of the rolls on cancel- 
lulions of records, of rccogniz.'inccs, deeds, and letters patent. Newl. 48.— 14. The 
Jiuurs of attendance are i'rum ten in the morning till three in tlie afternoon, and from 
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(B5.) Masters o/chancery. 

There arc twelve (6) masters (e) of chancery, assistant (d) to the 
cliancellor, or keeper. Vide Practical Register in Chancery, 236. 

Cancellariff- 


five till eight in the evening The holidays are, one week at Christmas, one week at 
Easter, and one week ist Whitsuntide, besides Good Friday, and general thanksgiving 
and fust days. Newl. 49 — 15, Besides the above officers, there are clerks to the 
deputy registers, clerk of the exceptions, and agent to the senior deputy register, agent 
ta the master or clerk of the report office, clerks of the entries, agents or clerks to the 
clerks of the entries, copying clerks in the examiner’s office, deputy agent or under 
clerk of the six clerks, sixpenny writ office, chaff wax, deputy chaff wax, sealer, 
deputy sealer, usher of the court, deputy purse bearer, the serjeant at arms, messenger 
or pursuivant attending the court of chancery, gentlemen of the chamber attending 
the great seal, usher of the hall at Lincoln’s-inn, or at the lord cbancellor's, crier of 
the court, deputy of the warden of the Fleet, or the lord chancellor’s tipstaff attending 
the court, door keeper of the court, keeper of the court,, gentlemen of the chamber 
attending the master of the rolls, usher of the hall at the rolls, porter at the rolls, 
tipstaff to the master of the rolls, secretary to the vice-chancellor of England, train- 
bearer to the last-mentioned judge, and usher to him. Newl. 49. 
r^} Eleven, besides the master of the rolls, who is the chief of them. 

(c) 1. For better securing the monies and effects of the suitors of the court of chmi- 
eery, the 12 (/. 1. c. 32. reciies a certain order of the lords commissioners, dated 
S6th May 1725, for the nmsters to deliver into the bank the money and effects under 
their care, and a certain other order of the lord chancellor, dated the 4th November 
following, directing the said order of the 2Cth May to be observed with the additions 
in the said order of the ‘1th November contained; and emeU, — 2. That the said two 
orders shall be observed, unless in such points as shall be varied in this act, or be here¬ 
after changed by the court of chancery. — 3. And by s. 3. jirovides, that there shall bo 
one person appointed by the court of chancery to do all such things relating to the de¬ 
livery of the suitors money and effects into the bank, and taking them out, and the 
keeping the accounts with the bank, as by the said orders arc directed to be done by 
the masters and usher, which officer shall he called the Accountant General oftlie Court 
of Chancery, and shall hold such office during the pleasure of tlie court; and an account 
shall be kept in his name witli the bank of England, on behalf of the sukors,in such 
manner as is directed by the said orders with respect to the masters; and the same rules 
as are prescribed by the said orders to the masters, usher, and bank, as to the delivering 
in and taking out of the monies and effects of the suitors and otlier matters therein 
contained, shall be observed by the suitors, the bank, and the accountant general, unless 
where the court shall otherwise determine. — 4. By s. 4. the accountant general shall 
stand in the place of the masters and usher; and sWl receive no other fee from the 
suitors than what is allowed to the masters by the .said order of 26th May. — 5. And 
by 8.5. all mortgages, tallies, orders, stocks, annuities, and other transferrable securities 
to be taken in the name of any officer of the court, shall he taken in the name of the 
accountant general; and in all such assignments, the particular trust shall be specified: 
and such other rules in respect to such transferrable securities shall be observed by the 
accountant general and otiiers, as by the said orders are appointed to be observed by 
the masters, usher, and others. — 6. By s. 6. the court of ctiancery shall have power 
to vary the regulations in the said orders, as herein-before contained, and to make 
such further regulations about the premises as to the court shall seem meet. — 7. By 
8. 7. after the death or removal of any accountant general all mortgages, &c. vested 
in him in tnist for the suitors, shall vest in the succeeding accountant general, subject 
to the same trusts, without any assignment or transfer; and all monies and effects of 
the suitors, for which he shall nave credit in his account with the bank, shall be carried 
to the account of the succeeding accountant general.—8. And by s. 8. the accountant 
general shall not meddle with the actual receipt of any of the suitors money or effects, 
but shall only keep the account with the bank; and, observing the rules hereby pre. 
scribed or hereafter to be prescribed by the court, he shall not be answerable for any 
money or effects which he shall not actually receive; and the bank shall be answerable 
for the money and effects of the suitors received by them. — 9. It has been ruled, that 
money in the funds belonging to wards of the court cannot be transf^red to the account¬ 
ant general to the credit of the cause, until the account is taken before the master. 
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1 B. C.C. 56.— 10. And that wherejnonev is directed by an act of parlbmcnt to be 
paid to the accountant general, he is bound by the act to receive it, nor will the court 
make an order for that purpose. Ves. j. 56. — 11. The 12 G. 1. c. 33. s. 20. further 
provides, that all the money deposited in the bank on account of the suitors of the 
court of chancery, by order of the court, shall Im: one common and general cash, and 
shall be promiscuously issued, as the court shall direct, for answering the demands of 
any of the suitors. —12. Statutes have passed from time to time, charging this fund 
with various burthens. — 13. The 54 G. 3. c 14. further enacts, that in all cases in 
which by virtue of this act, or of any act of parliament, conveyance, assignment, transfer, 
obligation, or security, any interest in real or personal estate, &c, hath been or shall 
be vested in or made payable or secured to the accountant general of the court of 
chancery in respect of such his ofRcc, the same upon the death, removal, or resignation 
of such accountant general shall vest (subject to the same trusts ns the same were l) 0 - 
fore respectively subject to) in the succeeding accountant general, by force of this act, 
and without any act to be done by the accountant general resigning, removed, or dy¬ 
ing, or any person claiming under him or them, and notwithstanding any such interest 
may have been expressed to have been vested, &c. in the accountant general, his heirs, 
executors, administratrurs, and assigns, or any of them, and shall anti may be procccdcti 
111)011 in the name of such succeeding accountant general, ^c. — 14. And by s. 2. in ail 
cases in which by virtue of any act of parliament, &r. any interests in any real or per- 
Bunal estate have iiccn heretofore vested in any former accountaiit general, as accountant 
general, and which notwithstanding may now remain vested in his heirs, executors, or 
administrators, the same shall by force of this act be vested in the present accountant 
general and shall and may be proceeded upon in the name of the present accountant 
general, or the accountant general hereafter fur the time being, &c. — 15. And by s. 3. 
all acts dune or to be done by the present or any future accountant general under any 
order pr decree of the court of cliaucery, touching any real or personal estate, tho 
interest wherein is by this act vested in tlie present accountant general, and in succeed¬ 
ing accountants general, shall by force of tliis act be deemed valid ; and also all acts 
licrctofore done by any accountant general for the time being in obedience to any 
such ortlcr or decree, touching any real or personal estate, the interest wherein might 
have remained at the time such acts were done in any former accountant general who 
had resigned or been removed, or in the heirs, executors, or administrators of any 
then deceased accountant general, shall hy force of this act be deemed to be valid. 
— 16. The governor and company of the bank of England have the general custody of 
the effects of the suitors of the court of chiuiccry, as the bankers of the court, subject 
to the orders of the court. These effects consist of cash, stocks, exchequer bills, India 
bonds, shares in public companies, and specilic articles deposited: all these effects aro 
placed in the bank in the name of the accountant general. Newl. 15. —17. The ac¬ 
countant general does not receive any of tlie money or effects of the suitors of tho 
court; but they are placed in the bank of England in his name, and he keeps an 
account with the bank according to the several causes and accounts to which such 
money and effects severally belong. The dividends and interest of the several stocks, 
India bonds, and other securities, are received by the bank as they become due, under 
a power of attorney from the accountant general, and placed to the credit of the causes 
and accounts to which they respectively belong: the bank send quarterly to the ac¬ 
countant general's office a book called the dividend book, signed by an officer of the 
bank, which book, containing the amount of the securities and interest money belonging 
to each cause and account, is countersigned by the accountant general, and sent into 
the report office. For each sum of money to be received by the bank, the accountant 
general signs a certificate, mentioning the order, report, or act of parliament under the 
authority of which the person named in the certificate is to pay the sum therein sped- 
fied, ana directing it to be placed to his account as accountant general, to the credit 
of the particular cause or account mentioned. When the party paying in the money, 
or his solicitor, brings into the accountant general’s office a certificate from the baiw 
of such payment having been made, the accountant general signs another certificate of 
such payment, and annexes it to the bank certificate, for the purpose of being entered 
in the report office. Newl. 16,17.—18. For each sum of stock directed by any order 
of the court to be transferred into the name of the accountant general, application is 
made to the first clerk in the office for a ticket or notification spedfying tne amount 
of the stock to be transferred, and the cause or account to which it is to^ be placed when 
such transfer is made; the accountant general accepts the stock, and signs a certificate 
to the bank of his having made such acceptance; of this transfer of stock there is a cer¬ 
tificate sent from the bank, or such other office where the stock may be, to theaccoun- 
taiit general’s office ; and tlie accountant general signs another certificate of such 

' transfer. 
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transfer, and of his acceptance of the stock, and annexes it to the certificate from the 
hank, or such other office where the stock may be, for the purpose of being entered in> 
the report office. Newl. 17.— 19 . For each parcel of exchequer bills, or India bonds,, 
and for cach package containing specific articles directed by any order of the court to 
I>c deposited in tlie bank in the name of the accountant general, he signs a direction 
{or the person named in such order, to make such deposit in the bank in his name, and 
to wliat cause or account it is to be placed. When the party or bis solicitor brings into' 
tlie accountant gencraFs office a certificate from the bank that such deposit has been 
made, the accountant general signs another certificate, that such deposit has been made 
into the bank, and annexes it to the bank certificate for the purpose of being entered in 
the report office. Newl. 17, 18.—20. For each sum of money directed to be paid out 
under any order, the accountant general draws on the bank by a note under his hand, 
entitled in the particular cause or account out of which the money is to be paid ; this 
note is entered at the report office, and marked and countersigned by one of the deputy 
registers of the court; it the money for which such note is drawn is not for interest or 
maintenance, the accountant general signs a certificate of such note, which certificate 
is filed in the report office. Newl. 18. — 21. For each sum of money directed to be 
laid out in the purchase of stock, exchequer bills, or India bonds, the accountant ge¬ 
neral draws on the bank in the particular cause or account by a note under his hand 
fur the amount of such sum. This note is also entered in the report office, and marked 
and countersigned by one of the deputy registers of the court. If the money for wliich 
such note is drawn is principal money, the accountant general signs a certificate of such 
note, which certificate is filed in the report office. If the purchase for which this note 
is drawn should be stuck, tlic accountant general accepts such stock by signing his name 
in the transfer book at the bank, or at any other office where such stock may be; and 
then signs a certificate to the bank of his accc[>tance of such stock, in such particular 
^'ause or account, 'i'hc bank also sends to the accountant general’s office a certificate 
that the transfer of such stuck has been made; and the accountant general sighs another 
certificate of the particulars of such purchase, transfer, and acceptance of stock, and 
annexes it to the bank certificate, for the ]>uipose of being entered in the report office. 
If the purchase fur which the note is drawn should be exchequer bills, or India bonds, 
the bank send to the accountant general’s office a certificate of such exchequer bills, or 
India bonds, having been purchased and deposited in the particular cause or account men¬ 
tioned in the note, and the accountant general signs another certificate of the particu¬ 
lars of such purchase and deposit, and annexes it to the bank certificate for the purpose 
of being filed in the report office. Newl. 18,19.— 22. When any sum of stock is by 
any order directed to be transferred, or when any sum of stock, or any exchequer bills, 
or India, bonds arc by any order directed to be sold; or when any exchequer bills, India 
bonds, or specific articles in packages arc by any order directed to be delivered out, 
the party or his solicitor brings to the accountant general’s office a certificate,from one 
of the deputy registers of the court, of what stock is to be transferred, and to whom; 
and of the stuck, bills, or bonds to be sold, and to what amount; of the bills, bonds, or 
specific things in packages to be delivered out, and to whom, and from what cause or 
account. In transfers of stock the accountant general signs, and sends to the bank a 
certificate of his having made such transfer, and of the cause or account from which 
the same is made, and then signs another certificate of such transfer to be filed in the 
report office. In sales of stock the accountant general signs a certificate to the bank 
ofthe stock sold, and the money raised in the particular cause or account. On sales of 
exchequer bills, or India bonds, the deputy register’s certificate is countersigned by the 
accountant general, who, after having received from the bank a certificate of the par¬ 
ticular bills or bonds sold, the amount of the money raised, and the cause or account 
ill which the sale Is made, signs another certificate of the particulars of such sale, and 
annexes it to the bank certificate, to be filed in the report office. When exchequer 
bills, and such other things as before mentioned, arc delivered out, the deputy register’s 
certificate is countersigned by the accountant general, and sent to the banic; and the 
bank having sent to the accountant general a certificate of tho particulars of auch bills 
and other things delivered out, and to whom, and from what cause or account, the 
accountant general signs another certificate of such delivery, and annexes it to the bank 
certificate to be filed in the report office. Newl. 19,20, 21 . 23. When any exchequer 

bills are to be paid off or exchanged, ^thc party or his solicitor leaves the order at the 
accountant general’s office, and requests that the principal and interest due on the bills 
may be received, or that the exchequer bills may be exchanged; then the accountant 
general signs a direction to the bank for the principal money and interest due on such 
bills, to be received and paid into the bank in his name, or that the exchequer bills 
received in exchange may be deposited there in his name, and placed to the cause or 
account to which such bills, or the money raised upon them, belong: the bank then 
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Mend a certificate to the accountant general's office, that Iiis directions have been com* 

E lied with; and then the accountant general signs another certificate that the bills have 
ecu exchanged, or that the principal and interest have been received upon them, niul 
annexes it to the bank certificate tor the purpose of being filed in the report office; 
Newl. 21.—24. When any sum of cash or stock is directed by any order to be carried 
over from one cause or account to another, the accountant general signs a certificate to 
the bank, directing such sum of cash or stock in a particular cause or account to be 
carried over to some other cause or account, mentioning the order under the authority 
of which such carrying over is directed; the bank then send a certificate to the nc- 
oountantgeneral’s office of such carrying over having been made; the accountant 
general then signs another certificate of such carrying over, which is annexed to the 
bank certificate, for the purpose of being filed in the report office. Some of the before- 
mentioned operations take place on almost every day when the office is open. Newl. 
31,22.-25. By the st. 36 Geo. 3. c. 52. the person having, or taking the burthen of 
any will or testamentary instrument, or the administration ol any personal estate, in tbc 
case of infancy, or absence lieyond the seas, of any person entitled to any legacy, or to 
the residue of any personal estate, or any part thereof, charged with the legacy duty, 
is enabled to pay such li^acy or residue, after deducting the duty charged thereon, into 
the bank in the name of the accountant general, to the account of the person for whose 
benefit the same is payable; and such money, when so paid 10,15 directed to be laid 
out by the accountant general, without any formal request fur that purpose, in the 
purchase of bank 3 per cent, consolidated annuities. Newl. 22. — 26. The accountant 
general also makes out certain certificates, being statements, of the amount of cash and 
other effects standing in the particular causes or accounts to which such certificates 
severally relate. They arc made out, whenever they arc applied for, by the clerk in 
court, or solicitor in the cause or matter, and arc all signed by the accountant general. 
A very considerable number of such certificates arc usually required in the course of a 
year. Newl. 33. — 27. The accountant general attends two or three days, and often 
four or five days in a week, at the bank of England, and other places, for the purpose of 
making sales, transfers, and acceptances of stock, according to the orders of the court. 
He also attends in his turn as a master in ordinary at the public office, fur the purpose 
of discharging the same duties as the other masters in ordinary discharge when they 
attend there. The hours of attendance at the accountant general’s office arc from nine 
in the morning till two in the afternoon, and from four in the afternoon till seven in 
the evening. Newl. 23._— 28. The holidays are King Charles’s Martyrdom, Candlcinas- 
day. Lady-day, Ascension-day, King Charles’s Restoration, Midsummer-day, Powder 
Plot, Lord Mayor’s day, the birth-days of the King, Queen, and Prince of Wales; at 
Christmas, from Christmas eve to the 7th of January; at Easter, from the day before 
Good Friday to the Monday after Easter week; and at Whitsuntide, the whole of the 
Whitsun-wcek. In what is called the long vacation the office is shut by an order of the 
court, usually from the latter end of August, or the beginning of September, to the 
first general seal before Michaelmas term following, in order to adjust the accounts 
of the suitors with the books kept at the bank, and at the report office. Tbc accountant 
general has several clerks under him to assist him in the performance of his various 
duties. Newl. 25, 24. 

(d) 1. The court of chancery, upon the division of courts, having retained the right of 
affixing the great seal to patents, writs, and commissions, and of issuing origiral pro¬ 
cess ; masters were appointed iu that court, whose business it was to make out the forms 
of the writs, and when made, the samq were entered in a book called the Register; and 
such writs were precedents in future for the like cases; and exceptions used to be taken 
to writs in the courts to which the same were directed, for not corresponding with 
the register. Harr. 5.—2. After the masters in chancery had settled the proper foTm 
of writs and commissions, and those things began to be of course, the same in process 
oftimecameto be settled by the cursitors, who in their original institution were clerks 
to the ma8terB,though now they form a distinct office. Ibid.—5. The writs agreed upon 
by the master clerks were called “ Magistralia,” in contradistinction to those which 
were framed by the cursitors, or clerks to the masters, and were called Brevia formata 
dc cursu.” Han’. C. 

1. It 
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sit (e) querelas, 4'C* audire et examinare et dehitum remedium exhilerg 
per brevia regis. Flcta, 1. 2. c. 13. 2 Inst. 407. (/) 

And 

(tf) 1. It is the duty of the masters to execute the orders of the court of chancery, 
upon references made to them by the court, acting either in exercise of its original 
jurisdiction, or under the authority of any act of parliament, or by the lord chancellor 
or vice-chancellor, in lunacies or bankruptcies; and by reports in writing, to certify in 
what manner they have executed such orders. Newl. 6. — 2. Mr. Newland enumerates 
the following heads of reference as those which most frequently occur: To examine 
into any alleged impertinence or scandal in any bill or answer, an<l into the sufHciency 
of any answer or examination. — 3. To examine into the regularity of proceedings had 
in court, and into all alleged contempts of the court. — 4. To settle interrogatories for 
the examination of parties.— 5. To take the accounts of executors, administrators, 
trustees, and guardians, and between parties of every description.— 6. To inquire into 
and decide upon the claims of creditors and legatces,and next ofkin.— 7. To appoint 
receivers of personal estates, and of the rents of real estates, fix their salaries, and ex¬ 
amine their accounts. — «. To inquire as to repairs to be done, and into the propriety 
of felling timber, and granting leases. — 9. To sell estates, and to approve of the in¬ 
vestment of trust money in the purchase of estates, and for this purpose to inquire into 
their value, to investigate the title to them, and settle the conveyances.—10. To inquire 
for the heirs and next ofkin of persons dying intestate. — 11. To appoint I'uardfians 
of the persons and estates of infants, and to allow proper sums for their maintenance 
and education. — 12. To appoint committees of the persons and estates of lunatics, 
and to examine the accounts of such committees. — 13. To tax the costs of pro¬ 
ceedings in any suit, or under the orders of the court. — 14. And aho the bills of 
costs of solicitors, delivered to their clients, and referred for taxation under the 2 Geo. 
2. c. 23. — IS. And also the bills of costs of solicitors for business done in bank¬ 
ruptcy, pursuant to the 5 Geo. 2. c. 30. — 16. To inquire whether infants are tnis- 
lees or mortgagees within the 7 Ann. c. li). — 17. To inquire under the 39 Geo. 3. 
c. 56. into the interest of parties in money, subject to be laid out in the purchase of 
lands. — 18, And in general, there is no question of law or equity, or disputed fart, 
which a master may not have occasion to decide, or respecting which he may not lie 
called upon to report his opinion to the court. Newl. 8. — 19. The masters have also 
the custody of such title-deeds and original instruments as the court thinks fit to place 
under their care, for the security and benefit of the parties interested therein. Ibid. — 
2a They likewise attend the lord chancellor and master of the rolls at the sitting 
of the court, according to an ascertained rotation, take their seats upon the bench, and 
remain there until they arc permitted to retire, which is usually soon after the sitting, 
that they may attend to the business of their respective olficcs. Ihid.— 21. Two 
master also attend the house of peers even' day it sits, and are employed by that house 
in carrying their messages to the house ot commons, except such as relate to the royal 
family, wliich are usually carried by the judges; but such masters as arc members 
of the house of commons do not join in executing this duty. And on the trial of a 

f iecr, or of any person impeached by the commons, all the masters attend every day. 
bid. — 22. They likewise attend coronations and processions of state. Ibid. — 23. 
For the convenience of the suitors and others, one master attends every day at the 

S ublic office for the purpose of taking answers and affidavits, the acknowledgment of 
eeds, recognizances, and surrenders of offices intended to be enrolled, and other 
business of that kind, according to the 15 Car. ,5. st. 1. Newl. 8,9. — 24. When a 
person is unable, from sickness or any other cause, to come to the public office, the 
master attends such person at any distance from London not exceeding twenty miles. 
KewL 9. — 25. Each master executes the orders of reference made to himself inde¬ 
pendently of all the other masters. Ibid.—26. The hours of attendance in the master’s 
ofiSce, are from ten o’clock in the morning until three in the afternoon, and from six 
to eight in the evening (though the evening attendance is now seldom ^ven). The 
hours of attendance in the public office are particularly stated hereafter in that part 
which respects the clerk of this office. Ibid. — 27. The holidays kept at the master’s 
office consist of tlie four vacations, viz. from the last seal after each term to the first 
seal before the following term; and, besides these vacations, the following particular 
holidays arc kept in the private offices, namely. King Charles’s Martyrdom, Candleraas- 
day. Lady-day, Ascension day, the Restoration of King Charles II., Midsummer-day, 
and the Gunpowder Plot. The holidays kept in the public office are specified in that 
|)art which respects the clerk of the public office. Newl. 9, lO.— 28. Though the va¬ 
cations 
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And by commission a judge frequently Iienrs causes in cliancery. 

But if the masters in chancery disagree to the opinion of the judge, 
there shall be no decree; for they are equal in commission. Semb. 
1 Ver. 265.; but it is said, that this does not appear by the decree. 

A master in chancery shall not be answerable for a security approvetl 
‘by him, if there was no corruption in him, although it proved defec¬ 
tive. 11. 2 Ver. 90. (g) 

(B6.) 


cations are understood to consist of the periods before stated, the masters attend in 
their offices for the accoinmodation of the suitors, as long after the last seal subsequent 
to each term, as they in their discretion may think necessary for completing or forward¬ 
ing the business iii their respective offices; and with that view they have attended gene¬ 
rally from eight to twelve days beyond the period stated. Newl. 10. — 29. The salaries 
of the masters consist of the following particulars: of luo/. a-vear each, payable at the 
exchequer under a grant from the crown subject to the usual deductions, of robe money 
amounting to about 6/. 8s. \Od. each, payable by the clerk of the hanaper, of two sjila- 
ries of 20^. and 400/. making together 600/. a-ycar for each, paid out of the dividends 
of public annuities purchased by the court of chancery under the authority of parlia¬ 
ment. These salaries were granted by the stat. S Geo..5. c. 28. and 46 Geo. a. c. 128. 
They are also entitled to considerable fees for business douc in their respective offices. 
■Ibid. 

(/) They are appointed by the lord chancellor, and hold their offices for life. 
New]. 6. 

(g) I. Clerks to the Masters in Ordinary. —There arc attached to each office two clerks; 
one is tlic chief clerk, the other is the copying clerk. The duties of the principal 
clerks arc to keep a register of the warrants or sumiiionscs issued from the office, and 
of the names of the clerks in court, and solicitors who attend tlic return thereof, by 
which register the costs arc afterwards taxed; to arrange and preserve the records, 
deeds, books, and other documents in the office, so that they may at all times be readily 
found and produced when wanted; to attend the court with deeds, books, and papers; 
to draw and transcribe all certificates to be signed by the muster, and to draw and 
transcribe all reports to be afterwards settled and signed by the master, and to prepare 
the schedules to be annexed to the reports. They arc also employed in assisting the 
masters in making calculations. Newl. 11.—2. Clerk of ike Public OJfice of the Masters 
t» Ordinary, — It has been already stated that one master is in attendance during the 
whole year (certain holidays excepted), in order to administer oaths to answers and 
pleas, to take affidavits, to receive the acknowledgments of recognizances, deeds, and 
specifications of patents, and to transact other business of that kind. For the dispatch 
■of this business, they have an office common to all the masters in rotation, called the 
public office, and a elerk attached to that office, called the clerk of the public office. 
This office was established by the stat. 13 Car. 2. st. 1. The duties of the clerk arc to 
write thejurats and attestations upon honour to answers and [ilcas, and the returns to 
commissions, and to enter a memorandum of them in a book kept for that purpose in 
the office, and to preserve such records until the clerk in court, who is to file them, ap¬ 
plies and gives a receipt for them, to write the certificate of witnesses being sworn, who 
are to be examined by the examiners, or before arbitrators; to write the jurats on affi¬ 
davits, and the memoranda on affirmations; to make out the rotas for the masters 
respecting all the difierent attendances in the public office, in fourt, at the rolls, and in 
the house of lords; and to deliver these lists, not only to the X .asters, but to the deputy 
registers as tlicir guide in filling up tlic references to the respective masters; to keep 
lists of all causes and petitions in the papers before the lord chancellor, master of 
the rolls, and vice-chancellor; and to enter the names of the consent causes and peti¬ 
tions in a book. Generally, he is the clerk in all matters transacted in the public office, 
and which regard the masters us a body. Newl. 11,12. — 3. One uiastcr and the clerk 
of the public office attend there every day during the whole year, Sundays, the holidays, 
and the Saturdays after mentioned only excepted, viz. New YcarVday, Epiphany, King 
Charles’s martyrdom. Candlemas-day, Lady-day, Good Friday, the Saturday following, 
and Monday, Tuesday, and Wednesday in Easter week, Ascension-day, Monday, Tues¬ 
day, and Wednesday in Whitsun-week, King Charles’s Ilestoration, Midsummer-day, 
Saint Matthew, the King’s Coronation, Michaclmas-day, King’s Accession, Powder Plot, 
Christmas-day, and thti two following days. The hours of attendance ore as follow; 

from 
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(B 6.) Tlie register. 

The register (h) is an officer of note, who has many deputies (i\ who 
take notice of all orders and decrees made by the court. Vide Practical 
Register in Chancery, 254. 310. 

These 


from New Ycar’s-day to the day immediately preceding the first seal before Hilary 
Term, from eleven to one, except Saturdays, when the office is shut; on the day pre¬ 
ceding such seal from ten till two, and from six until eight in the evening; the two*fol- 
lowing days from ten until two only, and from thence until Saturday after the last seal 
after Hilary Term, from ten until two, and six until eight,except the Saturday evenings 
before and after term; Passion week, from ten till two; Easter week, from eleven until 
one; from the first seal before Easter Term until the Saturday after Easter term, the 
same hours of attendance ns Hilary Term; from the seal before Trinity term until the 
Saturday after the last seal after Trinity Term, the same hours of attendance as the 
preceding terms; from thence to the conclusion of the sittings in court, from ten till 
two only; from the conclusion of the sittings until the first; seal before Michaelmas 
Term, from eleven till one, except on Saturdays, when the office is shut; before, during 
and after Michaelmas Term, the same attendance as before, during and after the other 
terms. The hours of attendance just mentione<l are of course to be understood w ith 
the exceptions to be collected from the list of holidays. Newl. IS, 14, — 4 . Masters 
Extraordinary in Chancery. To assist the masters in chancery in the iniiiistcrial part of 
their duty, officers (culled masters extraordinary in chancery) are appointed by the 
lord chancellor. Their principal business consists in taking affidavits, and the acknow¬ 
ledgments of deeds in the country, and they are restrained from doing any thing within 
twenty miles of London; and that it may appear whether they do or not, they are in 
the caption to express the name of the town and county where they shall take any affi¬ 
davits, &C. otherwise the same shall not be held siuthcntic, nor admitted to be filed or 
-snroUed. See Beame’s Ord. Chan. 212. Newl. 14. 

(A) 1. The office of the register of the court of chancery is executed by four sub or 
deputy registers, besides the master or clerk of the report office, sometimes called the 
filer of the rei)orts, and the two clerks of the entries. Newl. 24. — 2. The office of 
principal register is vacant, and the above-mentioned officers receive for their own use 
the fees for business done in the office. Ibid. —.i. The 45 Geo.. 5 . c. 7.5. allows ap- 

C ointments and nominations, which, during any vacancy of the office of register and 
eeper of the registry and roisters, in the court of chancery of Great Britain, shall be 
made by the lord chancellor under his hand and seal, of any person to be a sub-register, 
or deputy remstcr, or filer or keeper of the reports and certificates and books of entries 
of orders and decrees, or to be an entering clerk for entering orders made in said court, 
or to hold any office or place, the appointment, &c. to which might have been made by 
the person holding the office of register, &c. in case such office had not been vacant. 

(f) 1. Thefour deputies attend the court when sitting, take minutes of the direc¬ 
tions given; arrange those mmutes, and draw up the decrees, ilismissions, and orders. 
They make copies of decrees, dismissions, and ordei-s, and sign them; and make copies 
of minutes for parties requiring the same. They mark exhibits proved in court viva 
voce, and sign certificates of various kinds. By the stat. 12 Geo. 1. cap. 32. it is the 
duty of the deputy registers to countersign the accountant general’s drafts upon the 
bonk of England; and to draw and sign certificates to the accountant general, prepa¬ 
ratory to the transfer or delivery out of the stocks, securities, or other property standing 
in his name, or deposited in the bank in trust, in the several causes or accounts in the 
court, pursuant to the orders of the court for such purpose. For these duties no fees 
are taken or allowed to be taken by the deputy registers. The senior deputy register 
appears in practice to discharge certain special duties of the office himself. He files 
exceptions to the master’s reports, enters pleas, demurrers, causes, appeals, rehearings 
further directions, equities reserved, and exceptions for hearing before the lord chan¬ 
cellor, and makes out a book of the same; he delivers notes for subpanas to hear 
judgment; he makes out a paper of causes and other matters to be heard in court, and 
notices, causes, and other matters that are adjourned, and sees that they are put’into 
the paper the day they arc adjourned to; he makes copies of exceptions and petitions 
for rehearing, and of appeal when required ; he receives deposits upon filing of excep¬ 
tions and bills of review, and also upon setting down petitions for rcheanng and of 
appeal keeps an accouut thereof, and pays, the same pursuant to the orders of the 

IS court; 
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These orders iie ought to draw up, enter in his office, sign, and 
deliver to the parties. Vide Practical Register in Chancery, 254, &c. 

He ought to take the orders as the court pronounces tnem. Vide 
Practical Register iu Chancery, 255. 

He ought to recite the first order (if there be such) in the subser^uent 
one. Vide Practical Register in Chancery,, 257. • ' 

If the order be out of a general rule, he ought to recite the reasons 
for making it, Vide Practical Register in Chancery, 257. 

If the Older be for a reference to arbitrators after the hearing, he 
ought to mention the opinion of the court, unless the court otherwise 
tJirects. Vide Practical Register in Chancery, 260. {/e) 

(B 70 The six clerks. 

The six clerks are (1) the only attornies (w) to the court of chancery, 

and 


court; lie also marks with the office stamp printed copies of briefs and letters patent, 
and tells out and tells in the same; he sets down as a privilege eight causes in each 
term. Tiic next senior deputy register attends at the rolls, and has the like duties ex¬ 
cepting us to filing exceptions, and receiving the deposits thereon, and making 
copies thereof, marking and telling out and telling in briefs, and excepting also 
that his privilege extends only to the setting down or six causes in each term. Newl. 
at, a,5, 2G. — 2. The hours of attendance at the office are generally from ten in the 
morning till two in the afternoon, and from five til! eight in the evening. But from the 
time of meeting, after the Christmas holidays, to the first day of Hilary Term, from the 
last seal after Hilary Term to the first day after Easter Term, from the last day of Easter 
Term to the first day of Trinity Term, and from th^ first seal before Michaelmas Term 
to the first day of the same term, the hours arc from ten in the morning till three in the 
afternoon; and from the fourth seal after Trinity Term till the shutting of the accoun¬ 
tant general's office the hours are from ten in the morning till two in the afternoon, and 
from five till six in the evening. When an increase of business renders it necessary, 
further attendance is given. Newl. 26,27. — 5. The holidays are Ma^rdom, Candle¬ 
mas-day, Lady-day, Ascension-day, Restoration, Midsumtiicr-day, King’s Birth-day, 
from Maundy Thursday till the Monday after Easter week, the Whitsun week. Ash 
Wednesday, Gunpowder Plot (hut, if the court sits on either of these two days, attend¬ 
ance is given from ten dll one), Queen’s Birth-day, Prince of Wales’s Birth-day, Lord 
Mayor’s-day, Saint Thomas; attendance on these days is given from ten till one; 
twelve days at Christmas; the long vacation commencing when the accountant general’s 
office is shut, and ending at the first seal before Michaelmas Term. But some person 
is in attendance during the leug vacation, excepting on the days above noted as holi¬ 
days. Newl. 27. 

(k) 1. Reguter'a Bag-bearer. The duty of the bag-bearer is to attend the court of 
chancery at fUl times, when the lord chancellor or vice-chancellor is sitting with the 
register’s book and cause papers, and to continue his attendance till the rising of the 
court; after which he makes out from the register’s paper the several lists ot causM 
and other matters appointed for hearing on the following day, and delivers the same in 
the evening preceding at the houses of the lord chancellor and vice-chancellor, at cer¬ 
tain public offices, and at the chambers of gentlemen of the bar. Newl. 27, 28. -— 
2. Segister of AffidavUi. The duties of this officer are to receive, register, and file all 
affidavits made in causes and other proceedings in the court of chancery, to be origi- 
nally used in that court, and to make copies thereof. It is also his duty, when required, 
to attend with the original affidavits in the court of chancery, to grant certificates of 
affidavits being filed, and to search for affidavits. The office is executed by a deputy, 
who is wholly paid by his principal. Newl. 29, 30. 

(/) 1. Sir Clerks. These officers are appointed by the master of the rolls, mid hold 
their offices on the equity side of the court. Their duties are to receive and fifo all 
bills, answers, replicmions, and other records in all causes on the eqmty side of the 
court of chancery; and if, when brought to them for that purpose, they ampear to be 
fairly engrossed with their proper stamps, and conformable to the rules and (iractice of 
the court, to enter memoranda of them in books from which they are to certify to the 
VoL. ir. C c court. 
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rourt, at ot casion may require, the state of the proceedings in causes. They sign all 
copies of pleadings made by the sworn clerks and waiting clerks, after seeing that the 
onginals are r^ilarly filccl { after each term th^ present to be set down the causes 
ready for hearing in the cnsiiins term, either before the lord chancellor or the master 
of the rolls. They attend in Westminster^hall in term time, to read the documents 
required to be read in causes. They examine and sign docqiiets of decrees and dismis¬ 
sions prepared for inrolinent, an<l see that the records and orders be duly filed and 
entered, which they certify previously to the presentation of the doequets to the lord 
chancellor, the master of the rolls, or the vice-chancellor, for signature. They have 
the care of all records in their office which remain in their studies for the space of six 
terms, for the sworn clerks and waiting clerks to resort to without fee. They afterwards 
sort them and lay them np in their record room in bundles, making indexes and calen¬ 
dars, for the more ready recourse to them'. The remaining business in their office, on 
the equity side of the court, is transactcnl by the sworn clerks and waiting clerks. In¬ 
stead of each six clerk employing a deputy under him (as was formerly the practiec) to 
transact his business during the vacation, and to take care of the records in his j)arti- 
cular division, the six clerks now employ one clerk under them all for the care of the 
records in every division, whereby the disturbance of the records, which is stated to have 
taken place under the more ancient practice, appears to be prevented. One or more 
of the six clerks, as the business of the office requires, attends in person during vaca¬ 
tions. Ill addition to the duties on the equity side of the court, the six clerks have 
other duties, with which the sworn clerks and waiting clerks have no concern. They 
are comptroljcrs of the hanuper, and inrol the warrants for grunts which pass the great 
seal. The six clerks also write and engross letters patent for sheriffs, with the writs 
incident thereto; and they have the custody of the sheriffs* roll. An under clerk 
assists his principals in the preparation of sheriffs’ patents, and in other parts of their 
duties. The six clerks are the nominal attornies in all causes depending in the petty 
bag; and it is their duty to enter in a book all rules in causes given by the clerks of the 
petty bag. ^ New!. 32,33,34. — 2. The usual hours of attendance arc from ten in the 
forenoon till two in the afternoon, and later as occasion requires, and in term time from 
six to eight in the evening. The holidays are the Epiphany, King Charles’s Martyrdom, 
the Purification, Lady-day, unless the court sits. Ash Wednesday, Good Friday, Easter 
week, excepting Saturday, if it be n notice day, Ascension-day, the Restoration, Whit¬ 
sun week, e.xceptiug Saturday, if it be a notice day, King’s Birth-day, Midsummer-day, 
unless the court sits, or it be a notice day,Prince of Wales’s Birth-day, St. Bartholomew, 
London burnt 2d of September, Coronation, St. Michael, Accession, Powder PlotjLonl 
Muyor’s-day, Christ mas-day, and intervening days to 6th of January. Ncwl.31.— 
3. Sworn VUrks. These officers arc admitted to their office by the master of the rolls, 
and which they hold for their lives. Scc'Beaines’ Orders in Chan. 280. It is the duty of 
the sworn clerks to make out all writs, special and conimon, on the equity side of the 
court of chancery, and all processes (excepting subpoenas) in the causes wherein they 
are r^pcctivcly employed: all bills, pleas, demurrers, answers, replications, and other 
pleadings, are by them^ entered in their books, and presented to the six clerks to be filed; 
and the required certificates,^ os to the state of proceedings in the several causes in 
which they are respectively concerned, are prepared by tlieni, and tendered to the six 
clerks for_their signature. They make copies of all pleadings and proceedings filed 
with the six clerks, or returned into the office of the six clerks; and for that purpose 
they have a right to have recourse to, and to have the custody of, all the records in the 
causes wherein they are employed as occasion requires. They enter all rules to pro¬ 
duce witnesses, and pass publication, and all appearances and consents, with the register, 
and sign all petitions for rehearing and of appeal, undertaking on behalf their respec¬ 
tive clients to pay such costs (if any) as the court shall award, as to any proceedings 
had since the decree or order appealed from, or sought to be reheard. They are, when 
required, to attend the hearing of causes wherein they arc concerned; and also to 
a^ttend the mastcis in chancery on the taxation of bills of costs, and otherwise as occa¬ 
sion aia|' require. They roust be well acquainted with the fees of all officers on the 
equity side of the court; they draw and enrol all dockets of decrees and dismissions 
required to be enrolled; and exemplify the pleadings and proceedings of the court 
when required. They attend the court of chanceiy and the masters, and also the courts 
of common law and assizes, with records when required, pursuant to orders of the court 
of chancery; they certify to the court mutters of practice when required; they answer 
questions stated bv solicitors or suitors relative to the practice of the court, and 
give advice on the conduct of suits. Ncwl.35,36.~4. A general order of the 
court, made June 18, 1668, regulates what proportion of the fees received by the sixty 
clerks of their clients shall be retained by them, and what proportion they shall be 

accountable 
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and the others («) are tinder clerks to them. Ord. per Clarendon. 
Rules and Orders of Chancery 110. Vide Practical Register in 
Chancery, 60. (o) 

All the proceedings, upon bill and answer, to the decree, and some¬ 
times after the decree, belong to their office. Vide Practical Register 
in Chancery, 60. 

Copies of the bill, answer, depositions, or other record, which belong 
to the six clerks to make, ought to contain IS lines in every sheet, 
written plainly and fully. Ord. per Cla. Rules and Orders of Chan¬ 
cery, 104-. Vide Practical Register in Chancery, 113. 

And no such copy shall be delivered out of the office, till signed by 
the six clerk, or his deputy. Ord. per Cla. Rules and Orders of 
Chancery, 104*. Vide Practical Register in Chancery, 64. 113. 


accountable for to the six clerks. Upon the construction of this order it has been 
held that the six clerks arc entitled to receive their proportion of the fees from the 
sworn clerk, though he may not have received them from bis client, but only nmy have 
given credit for them. Ncwl. .'JC, 37.—S. They are the nttomics on the equity side of 
the court, and have a right to act as solicitors in it; and by themselves or their agents 
arc to give constant attendance for the dispatch of the suitor’s business. It is in the 
option of a solicitor to employ any one of tlie sworn clerks he thinks proper. In order 
to qualify and entitle a person to act as a sworn clerk, it is necessary that he should 
have served a clerkship of five years to one of the sworn clerks, who tiiiccs a fee in con¬ 
sideration of the same, after the expiration of which clerkship such person is qualified 
to be sworn in before the master of the rolls. Ncwl. .37. —6. For greater convenience, 
some alterations have been made in recent times as to the hours for transacting busi¬ 
ness. That part of the six clerks office wherein the sworn clerks transact their business, 
is now open during term time from ten in the morning till three in the afternoon, and 
from six till eight in the evening, holidays excepted. And from the last day of every 
term until the second seal after Hilary Terra, the seal after Easter Term, and the fourth 
seal after Trinity and Michaelmas Terms, this part of the office is open from ten in the 
morning till four in the afternoon, excepting on the days appropriated for services of 
notices, of motions and petitions, when it is opened from ten in the morning until three 
in the afternoon, and from six till eiglit in the evening; and from the second seal after 
Hilary Term to the last seal after the same term; and from the first seal before each 
term to the first day of each term, from ten in the morning till three in the afternoon; 
and on the days for services of notices and petitions, from five in the afternoon till dusk. 
During all vacations it is- open from ten in the morning till two in the afternoon, holi¬ 
days excepted. In cases of emergency, attcnduncc is given, although out of uftlce 
hours, or on holidays. The holidays usually kept arc as follow: King Charles’s Mar¬ 
tyrdom, the Piinfication, Lady-day, unless the court sits, or it be a notice day; Ash 
Wednesday, unless the court sits, or it be a notice day; Good Friday, Easter week, or 
until the notice day, if before the expiration of the week; Ascension-day, Restoration, 
Whitsun week, or until the notice day, if it be before the expiration of the week; 
King’s Birth'day, but if the court sits, or it be a notice day, it is kept in the afternoon 
only; Midsummer-day, unless the court sits, or it be a notice day; Prince of Wales’s 
Birth-day, Saint Bartholomew, September 2 London burnt. Coronation, Saint Michael, 
Accession, Powder Plot, Lord Mayor’s.day, in the afternoon only; December the 25th 
to January the 6th, both days inclusive. Newl. 37,38,39. — 7. Waiting Clerks. The 
seiwicc, attcmlance, and fees of tlie waiting clerks are the same in all respects as those 
of the sworn clerks; nor do they differ in any thing from the sworn clerks, excepting 
that a clerk who has served but three years to a sworn clerk, may be admitted into the 
office of a waiting clerk; and that a waiting clerk has no right to take any articled 
clerk under him; and that two waiting clerks arc allowed to one scat in the six clerks’ 
office, whereas the sworn clerks have each of them a separate seat. Newl. 39. 

(nt) The appointment of a clerk in court is necessary only where the party is to 
appear. 1 Ves. j. 94-. 

(») A six clerk cannot be changed at pleasure. 2 Ves. s. 111. 

(o) See that formerly the six clerks were the only altoniies of the Court, 13 Ves. 
19T. 

C c 2 Nor 
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Nor sliall it be used in court, or before a master. Ord. per Cla. 
Rules and Orders of Chancery, 104. Vide Practical Register in 
Chancery, 113. 

All pleadings, commissions, and certificates which belong to them, 
shall be immediately delivered to the six clerk, who is the attorney 
in the cause, or to his deputy; nor shall they, before that, be opened 
by any under-clerk. Ord. per Cla. Rules and Orders of Chancery, 
107. 

No bill, pleading, commission, or decree, shall be carried by any 
under-clerk out of the office, to be engrossed, copied, or inrolled (p): 
and after the engrossment. Sic. the original shall be remitted to the 
six clerk, to whose custody it belongs. Ord. per Cla. Rules and 
Orders of Chancery, 107. (y) 

(13 8.) Warden of the fleet. 

The warden of the fleet is an officer of this court, and attends to 
receive all persons it shall commit to his custody. 

Vide Imprisonment, (D). 

(B 0.) Other oflicers. 

As to the examiners. Vide post, (P 1, &c.) 

As to the cursitors, and other oflicers. Vide 4 Inst. 82. (r) 

(p) I. After the bill is drawn and engrossed, it is to bn curried to a clerk in court 
to be filed, who first enters it in bis cause book, and then in the general bill book ; 
after which lie marks it at the top with the day of the month, and year, and sub¬ 
scribes his name at the bottom on tlie left side, and then delivers it to his six clerk 
to be filed, which the latter accordingly does,having entered it also in his book. Ncwl. 2. 

— 2. Bills, thus brought into the six clerks office, must be entered and filed accord¬ 
ing to their several dates. Ord. (.'an. 70. 

(fj) 1. A sworn, and a six clerk has a lien on the duty recovered by him. 2 Ves. s. 25. 

— 2. Nor is he oliligcd to deliver up papers till he is satisfied his fees, though the 
client has paid them to the solicitor, and he to the other clerk, who absconds. 
aAtk. 727. — .'5. This lien extends as well to collateral proceedings as to decree. 
2 Vcs. s. 25. — 4. Though his claim can only be enforced by a direct application. 
2 (.!ox, 202. — 5. The hen cannot he defeated by a voluntary release from ms client. 
2 Ves. 8. 25. — 6. Though it may by one, upon consideration. Ibid. — 7. It does not 
extend to a loan from the clerk to the solicitor. 2 Atk. 114, — 8. A bill lies by a 
sworn clerk against the solicitor for bis fees. G Vcs. 681. — 9. And the client will be 
restrained from paying any part of the bill of fees, &c. due to his solicitor, until the 
clerk in court employed by him in the cause has been fully paid his bill, Dick. 224. 
10 . Under the order of IS June 1668, regulating the office of the six clerks, they are 
entitled to receive their proportion of the fee from the sworn clerk, though he has 
given credit to the client. 3 Ves. j. 589. 

(r) 1. Subpana Office, It is the duty of the patentee of the subpoena office, by him¬ 
self or his sufficient deputy or deputies, to make out, write, and engross all writs of 
subpoena sued out of the court of chancery sealed with the great seal. These duties 
are performed by a deputy, who receives u salary from the patentee, and retains to his 
own use part of the ices which accrue. Ncwl. 40. — 2. The hours of attendance at 
this office are in term time from eleven in the morning till two in the afternoon, and 
from five till eight in the evening; and in the vacation, from eleven in the morning till 
two in the afternoon. The holidays usually kept are, January 8,18,25,. and 30; Fe¬ 
bruary 2, Ash Wednesday, March 25, Easter Monday, Tuesday, and Wedne^ay; 
April 23, May 4, and 29; Whit Monday, Tuesday, and Wednesday; June 4, and 24 ; 
July 25, August 12,16, and 21; September 2 , 22, and 29; October 25, and 26; No¬ 
vember 4, and 5; December 21,25,26,and 27. Newl. 40,4i. 

(C) tzriie 
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(C) C!)e jUd0Dution of tljc cftancerj). 

(C 1.) Ordinary, according to the common law. 

In the chancery there are two courts; the ordinary, where the chan¬ 
cellor or keeper proceeds according to the common law (s). 4 Inst. 79. 

Eq. Abr. 127. (/) 

The stile of this court isf coram domino rrge in canccllurUi. 4 Inst. 80. 
2 Inst. 552. 

Out of this court issue all original writs. 4 Inst. 80. Eq. Abr. 
128.(«) 

All commissions that pass the great seal. 4 Inst. 80. 

Deeds are there inrolled. 1 llol. 372. H. 

Statutes which impower the chancellor to hear and determine offences, 
attend this court. 4 Inst. 81, 2. 

Tills court liolds plea upon nttachinent of jii’ivilege, for the clerks 
and officers of the chancery. 4 Inst. 79, 80. 1 llol. 371. 1. 30. 

In an audita querela^ or scire facias in the nature of an audita que- 
relUy to avoid executions of the court of chancery. 4 Inst. 79. E(]. 

Abr. 128. 

In petitions, and monstransde droit. 4 Inst. 79. Eq. Abr. 128. {x) 
In a scire facias to annul patents. 4 Inst. 79. 88. 2 Vent. 344. 

In a scire facias upon a recognizance in this court. 4 Inst. 79. 
Eq.Abr. 128. (y). 

Upon a statute staple, or recognizance upon the statute 23 II. 8. 
4 Inst. 79. 1 Rol. .371. I. 30. 

In a scire facias upon letters of reprisal. 1 Ver. 54. 

In dowments made in chancery. 4 List. 79. Eq. Abr. 128. 

In partitions. 4 Inst. 79. 


(.t) To undci'stand the nature of this court, it ih ol)scrvaI)lc, that in antient times the 
chancellor was likewise chaplain to the king, and it was a brunch of his department in 
the time of the justiciar to write the diplomata, that is, all charters and commissions 
from the king; so that when the power of the justiciar was broken, he obtaiticd the 
ojicinu hrcvitmi vt charlariim; and from thence .ill the cxtraorilinary jurisdictions 
touching the granting of charters, us likewise all iuipiests of office to entitle the crown 
were returned into this court; and the exchequer, in which these were antiently tran¬ 
sacted, became only an ordinary court of the revenue, to set leases to the king’s farms, 
and to get in the king’s debts; and therefore the office in the exchequer became only 
an office of instruction of what lands belonged to the king in particular counties; but 
to vest lands in the crown de novo, and also to ^rant lands from the crown, unless they 
were merely farms that were granted for years, it was necessary to have an office under 
the great seal. 2 Rep. 16. 4 Rep. 93. Plowd. 340. Gilb. Hist. £xch. 5 Rep. Si. 

10 Rep. 115. Harr. 6. 

(<) Which jurisdiction has been said to be nearly obsolete. Woodcs. Lcct. 125.’^ 
(») 1. Whence it is called officinajustitia;. Latnbard’s Arch. 48. — 2. And for which 
(and for commissions) it is always, as well in vacation as in term-time, open to the suh- 
ject, who may there at any time demand and have, c,v debUojuttilite, anj- writ that bis oc¬ 
casions may call for. s Coin. 48. —3. These writs (relating to the business of the subject), 
and the returns to them were, according to the simplicity of antient times, originally kept 
in a hamper in hanaperio ; and the others (relating to such matters wherein the crown is 
immediately or mediately concerned) were preserved in a little sack or bag, in parva 
baga i and thence hath arisen the distinction of the hanaper office and petty bag office, 
which both belong to the common law court of chancery. 3 Com. 49. 

(xj 8 Rep. 404. 

(w) Whicli being entered into by order of the court of chancery arc suable here only 
1 vern. 21.“, cl cirfe Latch. 3. Cro. Car. 113. 

C c 3 In 
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In traverses of office. 4 Inst. 79. Eq. Abr. 128. 

In debt, or trespass against the officers of the court. D. 20 H. 6* 
32. b. 1 BoI.371. 1. 30. 

And in all personal actions for or against such officers, and ministers 
of the chancery. 4 Inst. 80. Eq. Abr. 128. 

But this court does not hold plea of land. D. 20 H. 6. 32. b. Eq. 
Abr. 128. 

And therefore, where a woman sued for a jointure in the chancery of 
Chester, a prohibition was granted. 1 Sid. 189. 

The chancellor is the sole judge in this court. 4 Inst. 80. (z) 

The proceedings there are in I-.atin (a). Eq. Abr. 128. (A) 

And are not inrolled, but remain in Jilaciis^ filed in the office of the 
petty bag. 4 Inst. 80. 

If there be a demurrer in this court, it shall be determined by the 
chancellor. 4 Inst. 80. 

If issue be joined (c), the chancellor, &c. delivers the record with his 
own hand (d) to B. R. to be there tried (e): but after trial, it shall be re¬ 
manded, and judgment given in chancery. 4 Inst. 80 (jf). Vide 1 Rol. 
372.1. 35. Vide Lat. 3. Vide infra. 

And both courts arc but one for this purpose. 4 Inst. 80. 

After issue, a ve7iire out of chancery, quorum quilibet haheat 4 libratas 
terree., will be well. Al. 14. 

And the venire shall be awarded in chancery returnable in B. R. 
Al. 14. 

If the issue arises in a county palatine, Ireland, &c. the chancellor 
ought to deliver the record to B. R. and they write to the county pala¬ 
tine, Ireland, &c. to try, tmd return it to B. R. Lat. 3. K. per 3 J. 
Jon. 82. Vide 3 Bui. 305. 

But the chancellor cannot write to the county palatine, Ireland, &c. 
to try the issue. R. Lat. 3. 

Nor can he transmit the record to be tried in C. B. Lat. 3. 

Yet, if the issue is to be tried by certificate, the chancellor may write 
to the bishop, &c. Lat. 3. Vide Jon. 83. 


(z) Vide Bupnv, (B 4.) n. 

(o) Whence it has sometimes been called the Latin side of the court. 

(6) 1. In English now, pursuant to 4 Geo.2. c. 26.-2. The process is under the 
great seal. Harr. 7. 

(c) In scire/acias out of the petty b.ig to repeal a charter and issue joined, the re- 
cord is transmitted into the crown office of B. R., and there tried at bar 1 P. Wms. 207. 

(d) The delivery by an officer is sufficient. 2 Saund. 157. The Prince’s casein 8 Rep. 
Rex V. The Worden of the Fleet. Harr. 7. infra in the text. 

S There was no jury process in the undent aula regia. 

1. Quaere, whether the constant practice has not been otherwise. VideAl. 16,17. 
Styl. 84. 94. Cro. Jac. l2. 2 R 0 I. Ab. 549. 2 Saund. 23 . 27 . Harr. 7. in nods,— 
2. And it is clear, that if there be a demurrer to part and issue upon the residue, the 
whole record shall be transmitted into B. R. and judgment be there given. 2 Saund. 
25, 24. 1 Mod. 29. 1 Sid. 438. 1 Lev. 283, 284. 2 K^b. 584. 587, 588. 600. 

1 Lill. 499.—3. And the reason is, because there can be but one execution. Ibid.— 4. 
And if the record come thither entirely, they cannot send it back again; though it was 
said that the court of clmncei^ might have given judgment upon the demurrer before 
the record was sent into the king’s bench. Ibid. Harr. ibid. — 5. Where, however, the 
trial of the issue is by certificate, or any other medium than a jury, jnd gmpnf shall be 
given in chancery, i Jon. 80. Lat. 3. Harr. ibid, infra in the text. 
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After issue tried in B. R. or in a county palatine, &c. and thither re¬ 
turned, B. R. shall give judgment upon it, and it shall not be remanded 
to the chancery. Lat. 3. £q. Abr. 128. Vide supra. 

So, though only the tenor of the record, upon which the issue was, 
he removed into B. R. and a trial upon it. R. Al. 17. 

So if there be a demurrer for part, and issue for other part, in 
chancery, *the whole record shall be delivered to B. R. and judgment 
tliere upon the demurrer, as well as upon the issue. R. 2 Sand. 23. 
£q. Abr. 128. R. in Cha. £q. Abr. 129. 

If the record be delivered by the clerk of the petty bag, it will be 
well removed; for that may be said to be •propria manu of the chan¬ 
cellor which is done by his officer. R. Mich. 1700. £q. Abr. 128, 9- 

Upon a judgment (g) in cliancery, error lies in 6. R. 4 Inst. 80. 
Dy. 315. 

But the lord keeper said, he would award an injunction upon such a 
writ of error. 1 Vcr. 131. (A) 

But a mispleading in form there will not be prejudicial in any case, 
although it be in a matter where the court of chancery holds plea ac¬ 
cording to the common law. 1 Rol. 372.1. 45. (t) 

(C 2.) Extraordinary jurisdiction. — Court of equity. {Jc) 

Vide post, 0 X. 

The court of equity is not a court of record. 4 Inst. 84. 37 H. 6. 
14 b. Yel. 227. 

The proceeding there is by English bill. 4 Inst. 84. (/) 

Aiul it has (m) jurisdiction properly in three cases, viz. In matters of 
fraud. 1 Rol. 374. 1. 10. Vide post, (.3 F 1. — 3 M 1.) 

In 


(g) Which too can be {»iven in term only. Anil». 296. 

(a) But the received opinion now is that the writ of error will lie. 

(i) So little is usually done on the common law side of the court, that, according to 
Mr. Justice Blackstune, there are no traces to be met with of any writ of error bong 
actually brought since the fourteenth year of queen Elizabeth. 

(i) The chancellor likewise exercises a jurisdiction by the provisions of various 
statutes. 

(/ Vide infra. 

{>») 1. In theantient treatise entitled DiversUe dcs Courten, supposed to be written 
very early in the sixteenth century, we have a catalogue of the matters of conscience 
Men cognizable by subpoena in chancery, which fall within a very narrow compass. No 
regular judicial system at that time prevailed in the court; but the suitor, when he 
thought himself aggrieved, found a desultory and uncertain remedy, according to the 
private opinion of the chancellor, who was generally an ecclesiastic, or sometimc8(though 
rarely) a statesman; no lawyer having sate in the court of chancery from the times 
of the chief justices Thorpe and Knyvet, successively chancellors to king Edward III. 
in 1372 and 1373, to the promotion of sir Thomas More by king Henry VIII. in 
1530. After which the great seal was indiscriminately committed to the custody of 
lawyers or courtiers, or churchmen, according as the convenience of the times and the 
disposition of the prince required, till serjeant Pickering was made lord keeper in 1592: 
from which time to the present the court of chancery has always been filled by a 
lawyer, excepting the interval from 1621 to 1625, when the seal was intrusted to Dr. 
Williams, tlien dean of Westminster, but afterwards bishop of Lincoln, who bad been 
chaplain to lord Ellesmere when chancellor. 3 Com. 53. — 2. In the time of lord El¬ 
lesmere (A. D." 1616,} arose that notable dispute between the courts of law and equity, 
set on foot by Sir Edward Coke, then chief justice of the court of king’s bench, whether 
a court of equity could give relief after or against a judgment at the common law. This 
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In case of accident. 1 Rol. 374.1.10. Vide post, (Z.) 

In matters of trust, or confidence. 1 Rol. 374. 1. 10. Vide post, 
(4 W !.)(«) 

But chancery docs not aid contrary to a maxim in law, unless in case 
of a fraud, &c. 1 Ilol. 375. Q. R. Vide post, (3 F 8.) 

Nor contrary to a statute. iRol. 378. S. Vide post, (3 F 7.) 
Though the party was ignorant that his act would have such an effect 
in law. 1 Rol. 374. 1.21. (o) 

(D) pro- 


contest was so warmly carried on, that indictments were preferred against the suitors, 
the solicitors, the counsel, and even a muster in chancery, for having incurred a prenui> 
nire, by questioning in a court of equity a judgment in the court of king’s bench, ob¬ 
tained by CTOss fraud and imposition. This matter being brought before the king, was 
by him referred to his learned counsel for their advice and opinion ; who reported so 
strongly in favour of the courts of equity, that his majesty gave judgment on their be¬ 
half : but not contented with the irrefragable reasons and precedents produced by his 
counsel (for the chief justice was clearly in the wrong), he chose rather to decide the 
question by referring it to the i)lenitude of his royal prerogative. Sir Edward Coke 
submitted to the decision, and thereby made atonement for his error. But this struggle, 
together with the business of comnicndams (in which he acted a very noble part), and 
his comptrolling the commissioners of sewers, were the open and avowed causes, first 
of his suspension, and soon after of his removal from his office. 5 Com. 53, 54. — 
3. Lord Bacon, who succeeded lord Ellesmere, reduced the practice of the court into a 
more regular system, but did not sit long enough to eftcct any considerable revolution 
in the science itself; and few of his decrees which have reached us arc of any great con¬ 
sequence to posterity. His successors, in the reign of Charles I., did little to improve 
upon his plan; and even after the restoration the seal was committed to the earl of 
Clarendon, who had withdrawn from practice as a lawyer near twenty years, and after¬ 
wards to the carl of Shaflcsbury, who (though a lawyer by education) had never prac¬ 
tised at all. Sir Heneagc Finch, who succeeded in 1673, and became afterwards carl of 
Nottingham, was a person of the greatest abilities and most uncorrupted integrity, a 
thorough master and zealous defender of the laws and constitution of his country, and 
endued with a pervading genius, that enabled him to discover and to pursue the true 
spirit of justice, notwithstanding the embarrassments raised by the narrow and technical 
notions which then prevailed in the courts of law, and the imperfect ideas of redress 
which had possessed the courts of equity. The reason and necessities of mankind, 
arising from the great change in property by the extension of trade and the abolition 
of military tenures, co-operated in establishing his plan, and enabled him in the courso 
of nine years to build a system of jurisprudence and jurisdiction upon wide and rational 
foundations; which have also been extended and improved by many great men whu 
have since presided in chancer}’. And from that time to this the power and business 
of the court have increased to an amazing degree. 3 Com. 54, 55. 

(n) 1. And whether in these cases it has jurisdiction in relation to foreigners and 
foreign matters, see iVes. j. 371. 2 Ves. j. 56. 4 B. C. C. 189. 3 Ves. 170. 
431. 9 Ves. 347. ( 211 ) — 2 , And ihougli it has not an immediate jurisdic¬ 
tion over rights and duties arising from the state of marriage (which are exclu¬ 
sively of ecclesiastical cognizance), yet it has incidentally. '3 Ves. 352.—3. Thus, 
though it has no iiumeiliatc jurisdiction over a contract for separation, yet has it 
where a third party covenants to indemnify the husband against the wife’s debts, or a 
fortune accrues to the wife after separation. Ibid. — 4. And in coses where equity 
originally had jurisdiction, it still retains it, notwithstanding a change in the doctrines 
or practice of the courts at law has rendered it unnecessary to the ends of equity and 
conscience. Vide infra. 

(o) 1. The same jurisdiction is exercised, and the same system of redress pursued, 
in the equity court of the exchequer; with a distinction however as to some few mat¬ 
ters peculiar to each tribunal, and in which the other cannot interfere; and first, of 
tfiose peculiar to the chancery. — 2. Upon the abolition pf the court of wards, the care 
which the crown was bound to take as guardian of its iufant tenants, was totally extin¬ 
guished in every feotlal view, but resulted to the king in his court of chancery, together 
with the general protection of all other infants in the kingdom. When therefore a 
fatherless child has no other guardian, the court of chancery has a right to appoint 
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(D) PCOCeififflf. 

(D 1.) Subpoena. 

If a man commences (p) a suit in equity, the first process is a sub- 
^xena, introduced in the time of R, 2. Seld. 6 vol. 154i. 

Which 

one; and from all proceedin';!! relative thereto, an appeal lies to the house of lords- 
The court of exchequer can only appoint a guaidiaii od litem, to manage the defence of 
the infant, if a suit be commenced against him; a power which is incident to the ju¬ 
risdiction of every court of justice: but when the interest of a minor comes before 
the court judicially, in the progress of a cause, or upon a bill for that purpose filed, 
either tribunal indiscriminately will take care of the property of the infant. 3 Com. 426, 
427. — 3. As to idioit and lunatics, the king hinisclt used formerly to commit the cus¬ 
tody of them to proper committees in every particular case; but now, to avoid solici¬ 
tations and the very shadow of undue partiality, a warrant is issued by the king under 
his royal sign manual to the chancellor or keeper of his seal, to perforin this office for 
him; and if he acts improperly in granting such custodies, the complaint must be made 
to the king himself in council. But the previous proceedings on the commission, to 
inquire whether or no the party be an idiot or a lunatic, arc on the law>sidc of the 
court of chancery, and can only be redressed (if erroneous) by writ of error in the re¬ 
gular course of law, 5 Com. 427.— 4. The king, as parens palriee, has the general 
superintendence of all charities, which he exercises by the keeper of his conscience, 
the chancellor; and therefore, whenever it is necessary, the attorney-general, at the 
relation of some informant (who is usually called the relator) files ex ojjlicio an infor¬ 
mation in the court of chancery to have the charity properly established. By statute 
also 43 Eliz. c.4. authority is given to the lord chancellor or lord keeper, and to the 
chancellor of the duchy of Lancaster, respectively to grant commissions under their 
several seals, to inquire into any abuses of charitable donations, and rectify the same by 
decree; which may be viewed in the respective courts of the several chancellors upon 
exceptions taken thereto. But though this is done in the petty bag office in the court 
of chancery, because the commission is there returned, it is not a proceeding at common 
law, but treated as an original cause in the court of equity. The evidence below is 
nut taken down in writing, and the respondent in his answers to the exceptions may 
allege what new matter he pleases; upon which they go to proof, and examine witnesses 
in writing upon ail the matters in issue; and the court may decree the respondent to 
pay all the costs, though no such authority is given by the statute. And, as it is thus 
considered as an original cause throughout, an appeal lies of course from the chancellor's 
decree to the house of peers, notwithstanding any loose opinions to the contrary. 
3 Com. 427, 428. — 5. By the several statutes relating to bankrupts, a summary juris¬ 
diction is given to the chancellor in many matters consequential or previous to the 
commissions thereby directed to be issued, from which the statutes give no appeal. 
3 Com. 428. — 6. On the other hand, the jurisdiction of the court of chancery doth 
not extend to some causes wherein relief may be had in the exchequer. No information 
can be brought in chancery for such mistaken charities, us are given to the king by the 
statutes for suppressing superstitious uses. Nor can chancery give any relief agmiist 
the king, or direct any act to be done by him, or make any decree disposing of or 
affecting his property, not even iti cases where he is a royal trustee. Buch causes must 
be determined in the court of exchequer, as a court of revenue; which alone has power 
over the king’s treasure, and the officers employed in its management: unlc.ss where it 
properly belongs to the duchy court of Lancaster, which hath also a similar jurisdiction 
as a court of revenue, and, like the other, consists of both a court of law and a court 
of equity. 3 Com. 428,429.— 7. In all other matters, what is said of the court of 
equity in chancery will be equally applicable to the other courts of equity. Whatever 
difference there may be in the forms of practice, it arises from the different constitution 
of their officers; or if they differ in any thing more essential, one of them must certainly 
be wrong; for truth and justice are always uniform, and ought equally to be adopted 
by them all. 3 Com. 429. 

{p) 1. A suit on the equity side of the court of chancery, on the behalf of a subject 
merely, is commenced by preferring a bill in the nature of a petition to the person 

holding 
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Which may be returnable on (y) a day certain, as die Jovis prox' 
post quinden* paschce. 

Or on a common return day, as die paschm prox' Jutur' in ununt 
mensem. 

If Easter be passed, it shall be die paschee in unum mensem prox' 
Jutur\ Vide Practical Register in Chancery, 340. 

It may be returnable in the mayor's court. 1 Ver. 406. 

Or in the chancery in Ireland; but then no attachment issues here 
for a contempt. 1 Ver. 406, 420. 

A subpoena may be sued before {r) a bill filed. Ord. per Clarendon. 
Vide Rules and Orders of Chancery 94. —Cont. by tlie st. 4 & 6 Ann. 16. 
except to stay waste, or suits at law. {s) 

The charge for one or two defendants is 2s. 6d. at the subpoena 
office; for three or more defendants 3s. 

By the st. 15 H. 6. 4. a subpoena shall not be granted, till sure^ 
found to satisfy the party grieved his damages and expences, if the 
matter of the bill be not made good. 

Process for contempt ought to be sued in the county, where the party 
resides. Per Ord. 7 Car. 1. 1 Ch. R. 56. Vide Rules and Orders of 

Chancery, 11. 

The subpoena ought to be served before the return. 

Or before noon, or the rising of the court on the day of the return. 
Vide Practical Register in Chancery, 343. (t) 

A subpoena is well served, when the plaintiff or another shews the 
writ to the defendant, and leaves it with him. Vide Practical Register 
in Chancery, 341. 

Or leaves the label, {u) or a note containing the day of appearance; 

for 


holding the ^eat seal; or in case he is plaintiff, or the seal is in the king’s hands, to the 
king himself in his court of chancery. But if the suit is instituted on behalf of the 
crown, the matter of complaint is offered to the court by way of information given by the 
proper officer, and not by petition. Mitf. 6,7.—2. The bill must have counsel’s 
signature, or it will, and at plaintiff’s cost, be taken off the file. Ord. Ch. 95. 1 Dick. 68. 
— 3. Or dismissed on demurrer. Prax. Alex. 1 vol. 4. Carey, 82.—4. Or defendant 
will be ordered not to answer. Carey, 95- 

(g) 1. Subpoenas are made returnable always in term.— 2. Unless defendant lives in 
London, or within ten miles thereof, when the plaintiff may, upon motion or petition, 
with affidavit of the fact, obtain an order for a subpoena returnable immediately in the 
vacation. Newl. 4. — 3. Which affidavit is needless against officers of the court. Mosel. 
42. — 4. In term time, it is needless to have the subpoena returnable immediately; fur 
in term time it may be made returnable on any day, at the option of the plaintiff 
Newl. 4 . 

(r) Vide infra. 

(«) 1. And, unless in the excepted cases, no contempt is incurred by disobeying a 
subpoena sued out before bill filed. Newl. 4. — 2. Though in practice it is a common 
course, taking care to have the bill on the file by the return day. Ibid. —• 3. If the bill 
is not then on the file, the defendant, on finding this to be the case, may obtain his 
costs; for which purpose his clerk in court usum^ly makes out a bill of costs, which is 
afterwards taxed by the master, and then entered with the register, and the payment 
may be enforced by subpoena and the other processes of the court; nor will the plaintiff 
be permitted to file his bill till he has paid his costs. Ibid. 

(i) 1. It seems that it may be servra at any time before twelve at night on the return 
day. 2 Burr. 812. 1 T.R. 102. Turn. & Ven. Pr. 68. —2. And on a Sunday. Newl. 8. 

(«} 1. The label is a smalt piece of paper affixed to the subpoena containing the names 
of defendant and plaintiff, and day of appearance. 1 Anst 79.— 9. Where tiiere is only 

one 
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for if there are several defendants, (;r) such label, or note is^ left with 
the first, (^) the writ with the last. Vide Practical Register 341, 2. 
Vide Rules and Orders in Chancciy, 96. 

Or leaves such writ (but it is a doubt (») when he leaves only the 
label, or note) with any of the family at the house of the defendant. 
Vide Practical Register in Chancery, 341,2. Vide Rules and Orders 
of Chancery, 96. 

Or leaves it at the house of his usual residence, (a) or puts it in at 
the window, when the defendant absconds. Vide Practical Register 
in Chancery, 342. Vide Rules and Orders of Chancery, 96. {6) 

By an order in the exchequer, a subpoena to answer, rejoin, or hear 
judgment, ought to be served personally, or left at the dwelling house 
or residence of the delcndan^ with one of the family; or the writ 
under seal shall be shewn to such one of the family, and a ticket left 
with him, containing the effect of the writ; and, in a subpoena to answer, 
shall be written in tim exchequer hand in parchment. Vide Rules and 
Orders in the Exchequer, 1. Rule 1. 

If there are two defendants, who sue the plaintiff in a foreign 
court, and one of them is beyond sea; service upon the other within die 
realm, is good for him. Ordered upon Motion. Ca. Cli. 67. (c) 

When 


one defendant, the aubpeena itself must be served. Ibid. 3 Atk. 567. — 3. Service of 
subpoena by leaving the label at a counting-house of defendant, is not sufficient, unless 
it be given to a partner or some acknowledged clerk there. 1 Price, .02. 

(j;) 1. If there be three defendants, the plaintiifi wishing to avoid the cxpcnce of 
three subpoenas, must have two labels to his subpoena; and must personally serve each 
of the two defendants with whom he first meets, with one of these labels, shewing to 
him at the same time the body of the subpoena under seal; and the body of the sub¬ 
poena is to be served uti the last defendant, in the same manner as if he were the only 
defendant. Newl. 5. — 2 . But there cannot be more than three defendants for one 
subpoena; though a man and his wife are to that purpose accounted as one only. 
Unless the separate estate of the wife is sought to be charged; in which case, as she is 
considered to be a feme sole for other purposes, so she must be separately served with 
a sub{>oena. 9 Vcs. 488. 

(y) 1. That is, the first that is met with; and the body of^tbe subpoena under seal, is, 
at the same time, shewn to him. Newl. 5. — S. The writ itself is left with the last. 
Supra text. 3 Atk. 567. 

(z) 1. Any objection of this sort is waived by appearance. Harr. 104.— 2. Unless it be 
on tne eve of the long vacation, and the defendant chose ratiicr to appear than be liable 
to an attachment; in which case he is still at liberty to insist upon not having been 
served at all, or that he was irregularly served. 3 Atk. 567. 

(a) 1. Service at the last known place of residence will not be sufficient, if he has 
left It for a year and upwards. 2 Vern. 369. — 2. A copy of subpoena left with a 
servant of defendant’s brother, (who was also bis partner and a co-defendant in the 
suit) at whoso house such servant acknowledged that he resided, will be good service, 
although tlic party be out of the kingdom at the time. 3 Price, 176. — 3. But, in ge¬ 
neral, service by leaving subpoena at defendant’s coundng-house will not be sufficient, 
unless it be given to a partner, or some acknowledged clerk there. 1 Price 92. 

(i) 1. Writ placed nanging upon, or put under the door, or in at window, and 
afterwards coming to defendant’s hands, is good service, where he refuses to open the 
door. Harr. 104. — 2. Service by sending the subpoena to the defendant under cover 
to the person to whom lie had directed his letters to be sent, ordered to be good service. 
5 Ves. 147. 

(c) 1. So service upon one defendant who was agent and late partner of another 
defendant abroad, was ordered to be good service on the latter, in a bill to stay pro¬ 
ceedings at law. Bunb. 107. Dick. 26. 39. 102. Vide 1 S. & L. 238. — 9. So in the 
case of two partners defendants, and one abroad, l Mad. 187. — 3. But the substi¬ 
tution of service on a person to whom defendant, residing out of the jurisdiction, 
had given a power of attorney to act for him in the management of his affairs, was 

refused. 
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When a defendant was beyond sea, {d) a subpcena ad audiendum ju¬ 
dicium was served upon the clerk in court, by order of the court upon 
motion, (e) 

If a man sues a Jeme covert^ a subpoena shall go against the husband 
and wife. (/) 

refused. 1 S. & L. 23S. Vide infra note fe), fine. — 4. Service upon the parent 
of an infant will be ordered to be good. 2 Atk. 70. 1 Dick. 18. 77. — 5. Thus, 

their father in law. 8 Ves. 141.— 6. So that leaving a subpoena with the turnkey of 
a prison shall be service on a prisoner at large. Newl. 6. Ibid. 85. Vide Mosel. 237. 

— 7. If the defendant is a close prisoner, such service is good without motion. Tbid. 

— S. Though in both cases, personal service, if feasible, is to be prefarred. 2 Madd. 
Tr. 200. — 9. But no process can be served upon a prisoner committed at the suit of 
the crown, without leave. Turn. & Ven. Pr. 70. Pr. Reg. 403. — lo. But an agree¬ 
ment between a mortgagee and mortgagor, authorizing two attornies, not parties, to 
receive a subpcena for the mortgagor, in a bill to be filed for a sale or foreclosure, 
will not be sufficient to induce the court to order service of subpoena upon them, to 
be good. Ibid 90,91. Dick. 579. — 11. If a bill be filed against a corporation, the 
process must served upon some one of the members. Hind. 87. Newl. 7. — 
12. And if he refuses to appear to and answer the bill, the next process is against the 
corporation itself, namely by writ of distmigas, alias pluries, and thereupon sequestra¬ 
tion.—13. Upon the first distringas, the shcrifi' generally levies forty shilling issues; 
upon the alias distringas, four pounds; and upon the pluries distringas, be levies the 
whole property. Hind. 140. 

{d\ 1. Service of the subpoena abroad is good. 4 B. C. C. 213. — 2. So in Scotland. 

2 Dick. 587. 18 Ves. 496. 

(c) 1. It seems, however, that there must be an affidavit of merits. 4 Ves. 3.59. 

3 Mad. 350.; sed tide 3 B. C. C. 24. — 2. Made by the plaintiff, not by his solicitor. 
3 Mail. 350. — 3. But it is not necessary that thp affidavit upon which the order 
is applied for should state a previous application to the attorney to accept a sub¬ 
poena, and a refusal by him. 13 Ves. 595. — 4. A subpama was served upon the attor¬ 
ney of parties executors. Dick. 26. — 5. And an order was made, that service of the 
writ to answer an amended bill, upon the clerk in court or solicitor, should be good 
service upon the special circumstances, that though he had not been served with a sub- 
}30cna, he had appeared on two motions; that his answer would be very important; 
that he lived abroad out of the jurisdiction; and would not appear, to answer. 6 Ves. 
171.—6. But where a defendant having appeared and answered the original bill, the 
plaintilTaftcrwards amended it, at which time the defendant was out of the jurisdic¬ 
tion ; the court refuseil to order service upon the clerk in court in the original suit, 
to be taken as good service on the defendant. 2 Cox, .389.— 7. In a cross cause, 
service upon the clerk in court in the original cause, is good. 4B. C. C.4T8 sed 
vide Dick. 776. — 8. But where the plainutfs in the original cause were many, several 
of them out of the jurisdiction, and some peers, a motion that service on the clerk in 
court should be good, was refused. 3 B. C. C. 429. Dick. 776— 9. The plaintiffs 
however were prevented from proceeding in the original cause, till they had answered 
in the cross cause. Riid. —10. So a motion was refused for serving subpoena, to re¬ 
vive, on defendant’s clerk in court in the original cause. Dick. 545, 546.— 11. Where 
a party is avoiding service, and the clerk in court is dead, the proper course is to move 
first that service of a subpoena to name a clerk in court, or the solicitor, may be good 
service; and if none is named, then that service on the solicitor may be good 
service. 12 Ves. 2. — 11. Service of a subpoena for costs, the clerk in court being 
dead, and the suit abated, and no other proceeding to be had but to recover the costs 
on the solicitor for the surviving defendant, was ordered to be good. Dick. 166.— 
12. Where parties are beyond the jurisdiction of the court, substitution of service will 
be refused. .3 B. C. C.386.— 13. So it was refused, where one defendant resided out of 
the jurisdiction, and the other admitted by his answer that he hud a power of attorney 
from him to receive the arrears (then due) of an annuity, which it was the object of the 
bill to set aside. 2 Mer. 459. Vide supra note (c). 

(/) 1. Viile supra. — 2. But it seems that service on the wife alone is not "ood ser- 
' vice on the husband. Vide Gilb. For. Rom. 41. — 3. Delivering the Iwdy of the sub¬ 
poena to defendant’s wife at his dwelling-house, which she threw down, and the solicitor 
afterwards tlinist under the door, was considered to be sufficient service for the purpose 
of shewing cause against a decree. Dick. 596. 

Except 
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Except where the husband Is out of the kingilum, or otlicr special 
cause. 

If the subpoena be shewn to the husband, with notice that it is also 
against his wife, it is sufficient for both. Vitle Practical Register in 
Cjiancery, 343. (g) 

But shewing the writ, without leaving it, or the label or note, is not 
sufficient, except where the defendant refuses it. Vide Practical Regis¬ 
ter in Chancery, 343. 

A subpoena for costs must be served upon the person; for the costs 
ought to be demanded. Vide Ord. per Cla. Rides and Orders of 
Chancery, 95. Vide Practical Register in Chancery, 344. 

But upon affidavit that the person cannot be found, the court, upon 
motion or petition, will order a service ujxni the clerk in court. Vide 
Ord. per Cla. Rules and Orders of Chancery, 95. Vide Practical 
Register in Chancery, 344. 

Yet, though the service be not sufficient for an attachment, it may be 
sufficient for cpsts, if the detendant takes notice of it, and tlie plaintiff 
does not file his bill. Vide Practical Register in Chancery, 343. 

A counterfeit subpoena does not oblige. Vide Practical Register in 
Chancery, 17. 

And whoever serves it, if he knows it, misbehaves himself, and an 
attachment goes against him. 

So he, who serves a subpoena upon a different person, uidess it be by 
mistake. 

Or misbehaves himself in the service. Vide Practical Register in 
Chancery, 99. 

Or abuses, or is guilty of a contempt on him who serves it (/^). Vide 
Practical Register in Chancery, 99. 

If the plaintiff does not proceed in the cause for a year, he ought to 
have another subpoena adjacimdum altimiatim. 1 Vcr. 172. Vide 
Practical Register in Chancery, 350. (?) 

A sub- 

(g) l. Carey, 92. Toth. 10, 11. — 2. An application to serve two persons,named by 
a mortgagor for that purpose in an indorsement upon the mortgage, with a subpoena to 
appear to a bill hied by the mortgagee against the mortgagor, to foreclose, the mort¬ 
gagor having been out of the kingdom so long as not to come within the act of 5 G. 2. 
(passed to render process effectual against persons who abscond, vide in/ra) was refused. 
Dick. 579. 

(4) 1. Hence a defendant was ordered to stand committed, unless cause to the con¬ 
trary was shewn, for ill-treating the person serving him with the sulipcena. Dick. 477. 
— 2. So likewise for assaulting a deputy messenger of the court in discharge of his 
duty. 1 Mer. 302. — 3. And in the former case it was ordered, that leaving the order 
Rui'at his house, should be good service. Dick. 477. — 4. The same holds where de¬ 
fendant uses scandalous or contemptuous words against the court or its process. — 
5. And by lord Clarendon’s order, a single affidavit of defendant having used contemp¬ 
tuous words against the court or its process, shall be sufficient to ground an attacn- 
ment, whereupon he shall be brought in to be examined, and if the misdemeanor shall 
be confessed or proved against him, he shall stand committed until he satisfy the court 
touching his said misdemeanor, and pay the prosecutor his costs; and if he shall not be 
thereof found guilty, save by the oath of the party who made such affidavit, he shall be 
discharged, but without any costs in respect to the oath made against him. Ord. Can. 
116. — 6. And where an affidavit by two witnesses is made of such contempt, or where 
oath is made (which by construction must be by two witnesses likewise, 3 Atk. 218.) 
of the party having been assaulted, defendant is to be committed on motion, without 
further examination. — 7 . In all questions of contempt, the court exercises a discretion. 
1 V. & B. 297. — 8. And always looks to the party’s motives. 17 Ves. 61. 

' (i) 1. On amended hill, it i.s not necessary to serve a new subpeena. Dick. 108. 

1 Ves. 
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A subpoena issues for various causes; aSj ad 7'espondendum. Vide 
the Form. West Chan. sect. 21. Vide Practical Register in Chancery, 
339. 

Ad testificandum at the assizes, or upon a commission, &c. West 
s, 34, 42, 49, &c. Vide Practical Register in Chancery, 347. 

For costs. West s. 21. Vide Practical Register in Chancery, 344. 
Vide Rules and Orders of Chancery, 95. 

For the delivering or producing of evidences, or other writings. West. 
8. 44,5. Vide Practical Register in Chancery, 346. 

Ad rejungendxmy or ad audiendum judicium. Vide Practical Register 
in Chancery, 346. 349. Vide Rules and Orders of Chancery, 94, 5. 
Vide West s. 30,37. 

The penalty of 100/. in the subpoena mentioned, is only in terrorem^ 
and shall not be levied, though the defendant does not appear. 
10 H. 7. 4, 5. (Jc) 

___(D 2.) Let- 

I Ves. j. 250. 4 Ves. 66. — 2. Ami therefore where a bill is amended, and the plaintiff 
amends the defendant’s copy of the bill, there is no occasion to serve the defendant 
with a subpoena to answer the amendment, to put the matter in issue. Dick. 108.—3. And 
when defendant is in contempt for want of his answer, and puts in an answer which 
is reported insufficient, it is not necessary to serve him with a subpoena to make a better: 
the plaintiflf may immediately go on with the process where he left off. Dick. 379. 
— 4. Provided he has not accepted costs, l V.& B. 324.33i. 

ijt) 1. For making process effectual against persons who abscond, and cannot be served 
therewith, or who refuse to appear, the 5 G. 2. c. 23. s. 1. provides, that if in any suit in 
equity any defendant against whom process shall issue, shall not cause his appearance 
to be entered according to the rules of the court, in case such process had been served, 
and affidavit shall be made that such defendant is beyond the seas, or that upon cn. 
(miring at his usual place of almde, he coidd not be foimd so as to be served, and that 
there is just ground to believe that such defendant is gone out of the realm, or absconds 
to avoid being served, the court may make an order appointing such defendant to appear 
at a day therein to be named, and a copy of such order shall, within fourteen days, be 
inserted in the fLondon Gazette, and published on some Lord’s Day after divine service 
in the parish church where such defendant made liis usual abode within thirty days 
before his absenting; and a copy shall, within the time aforesaid, be posted up, viz. 
a copy of such order made in chancery, exchequer, or duchy chamber, shall be posted 
up at the royal exchange, and a copy of every such order made in any of the courts of 
equity in the counties palatine, or of the great sessions in Wales, shall be posted up in 
some market town, within the jurisdiction of the court; and if the defendant do not 
appear within such time as the court shall appoint, then qn proof made of such publi. 
cation of such order as aforesaid, the court may order the phuntiff’s bill to be taken 
pro confesto, and make such decree thereon as shall be just; and the court may order 
such pfaintiff to be paid his demands out of the estate, &c. sequestered, according to 
the decree, such plaintiff' giving such security to abide such order touching the resti¬ 
tution of such estate us the court shall make upon the defendant’s appearance, and 
paying such costs as the court shall order; but in case such plaintiff shall refuse to give 
security, then the court shall order the estate, &c. sequestered, or whereof possession 
shall be decn^sd to be delivered, to remain tinder the discretion of the court until the 
appearance of the defendant to defend such suit. — 2. And by s. 2. if any defendant by 
virtue of any lutheas corpus, or other process of any court of equity, shall be brought 
into court, or refuse, &c. to enter his appearance, or to appoint a clerk in court, such 
court may appoint a clerk in court to enter an appearance for such defendant.—3. By 
8. 3. if the person against whom a decree shall be made, upon refusal, &c. to enter 
his appearance, shall be in custody or forthcoming, so that he may be served with a 
copy of such decree, then he shall be served with a copy thereof, before process shall 
be taken out to compel the performance thereof. — 4. And by s. 4. if any decree shall 
be made in pursuance of this act, against any person out of the realm, or absconding, 
and such person shall within seven years return or become publicly visible, he shall 
likewise be served with a copy of sucli decree, within a reasonable time after his return 
shall be known to the plaintiff; and in case any defendant against whom such decree 
shall he made, shall witnin seven years happen to die before hii return, or shall die in 
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custody before hU being scrrcJ with a copy of such decree, then bis heir, if such defen¬ 
dant shall have any real estate sequestered, or whereof possession shall have been deli¬ 
vered to the plaintiff*, or the husband, guardian, or committee of such heir, or if the 

C ersonal estate of such defendant be sequestered, or possesMon thereof delivered, then 
is executor or administrator may be served with a copy of such decrtie, within a reason¬ 
able time after it shall be known to the plaintiff'that the defendant is dead, and who is 
his heir, executor, or administrator, or where they may be servctl. — 5. And by s. 5. if 
ai.y person so served shall not within six months after such service appear and petition 
to have the cause re-heard, such decree shall stand absolutely conffrined agiiinst such 
person, his heirs, &c., and all persons claiming tinder him by any act subsequent to the 
commencement of such suit, — 6. By s. 6. if any person served with a copy of such decree 
shall, within six months after such service, or if any person not being so served shall 
within seven years after the making of such decree, appear in court and petition to Im 
heard with respect to the matter of such decree, and pay down or give security for such 
costs as the court shall think reasonable, the person so petitioning or any person claim¬ 
ing under him by any act done before the commencement of the suit, may be admitted 
to answer the bill, and issue may be joined, and witnesses examined, and such other 
proceedings had thereon, as might have been in case the party had originally appeared. 
— 7. But by 8. 7. if any person against whom such decree shall be made, his heirs, 
executors, or administrafors, shall not within seven years after the making such decree, 
appear and petition to have the cause re-heard, and pay or give security for such costs 
as the court shall think reasonable, such decree shall stand confirmed against the persons 
against whom such decree shall be made,their heirs, &c.; and all persons claiming under 
them by any act done subsequent to the commencement of such suit.—8. By sT 8. this act 
shall nut makegood any proceeding against any person beyond the seas, unless it shall 
appear to the court by affidavit, before the making such decree, that such person had 
been in England within two years next before the subpoena issued, — 9. And by 
s. 9. this act shall not make good any proceeding against any person in any 
court of equity having a limited Jurisdiction, unless it shall appear to such court by 
affidavit, before the making such decree, that such person had resided within the 
jurisdiction of such court within one year next before tne subpoena issued.-— 10. Pre¬ 
vious to which statute, if on original bills, or bills of revivor, the defendant did not ap¬ 
pear, but stood out all process of contempt, the bill could not be taken pro confesso } 
init if he appeared, and then stood out for want of an answer, it might. 2 Frecm. 
127. Ch. Rep. 65. — 11. To obtain an order for taking the bill pro corifcssi) under the 
statute, there must be an affidavit of defendant’s absconding to avoid process. 2 Cox, 
84. —12. And it is not sufficient that the party making the affidavit swears, that he was 
informed and believes that the defendant has withdrawn himself in order to avoid being 
served with the firoccss of the court; but it must likewise be sworn by whom the party 
deposing received such information. Bam. 40i. 405. Dick. 4ul.—1.5. The affidavit also 
must state, that the defendant has been in England within two years before the subpoena. 
5 Vcs. 1.115. —14. If, when an order is made to take a bill pro con/etto, the defendant 
moves to discharge it on payment of costs, and offers to put in an answer, the court, it 
seems, will see what answer is proposed to be put in. 11 Vcs. 77. —15. But if the 
delay has been extravagantly long, they will not interfere. 2 B. C. C, 279. —16. Where 
an order has been made for taking the bill pro confetso, merely putting in an answer is 
not sufficient to set it aside. 2 B. C. C. 279.—17. And where a party is in custody for 
not putting in his answer, and a motion is made to take the bill pro confetso, it is not 
sufficient to produce a certificate, that the answer is upon the file, unless there has been 
a payment or tender of costs; but if the plaintiff has taken an office copy of the an¬ 
swer, it cannot be treated as a nullity. 11 Vcs. 202.—18. If there be no more defend¬ 
ants than one, and all the process for contempt has issued, the bill may, on mo¬ 
tion, be taken pro confesto ; but if there are more defendants, the cause must be set 
down. 3 Ves. 372. —19. And the bill may be taken pro con/esso against one defend¬ 
ant, and there may be a complete decree against the others. Dick. 59. — 20. After 
two insufficient answers to an information, an order may be obtained to set down the 
cause, in order that the information should be taken pro confetso. 3 Vcs. 209. — 
21 . Where the defendant is in a distant prison, and does not appear, the court will not 
order the bill to be taken pro confetso for want of an appearance, without a habeas 
cerpM, though it be suggested that the demand is so small, that it will not bear the ex- 
pence of bringing him up. 3 Atk. 690. — 22. And where defendant, having^ been 
removed by habeas corpus from the king’s bench to the fleet prison, for contempt in not 
putting in his answer, and having procured himself to be afterwards recommitted to the 
king’s bench, in order to prevent an alias pluries, it was ordered that the bill should be 
taken pro eanfesto against him, in default of his putting in his answer by the time at which 
an alut pluries might have issued. 2 Mer. 311. Dick. 535.—23. Where the defendant 
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has appeared to and answered the original bill, if he cannot be found to be served with * 
subpoena to answer the bill of revivor, plaintiff must proceed under the act of 5 G. 2. to 
have the bill taken pro confesso; to which the statute is applicable. 2 B. C. C. 127. 
Dick. 1.35,— 24. As it likewise is to supplemental bills, &c. Dick. 293. — 25. It ex¬ 
tends likewise as well to cases where the party has been served with the former, but 
hath avoided the subsequent process, as to cases where it has been impossible to serve 
the party with any procc.ss at all. 1 Cox, 104. 1 B. C. C. .388.— 26. Though an 
amended bill cannot be taken pro confeuo as to the matter of the amendment. Dick. 
47.>. — 27. But it may be taken pro coa/mo generally. 4 Ves. 619.— 28, And where 
the bill is amended after answer; if the amended bill is not answered, the plaintiff is 
entitled to a decree that tlie bill be taken pro confesso generally. 4 Ves. 619. — 29, 
And if the suit abates and the defendant (though a defendant in the original cause), ab¬ 
sconds to avoid being served, the st. 5 G. 2. must be pursued, as if he had been a new 
defendant. Dick. 6.3. —.30. And where defendant was served with a subpoena to appear, 
but not appearing, an attachment Issued against him for his contempt; on his absconding 
to avoid being attached, the court ordered him to appear by a certain day, under tho 
statute. Dick. 662. — 31. A bill may be taken pro cotifesso, though an answer is put in, 
if it is reported insufficient, it being then as no answer. 4 Vin. Abr, 446. 2 Atk. 24. 

.3 Ves, 209. Vide 2 P. Wins. 556. Contra. Vide Dick. .316.—,32. Or altliongh there is a 
demurrer to the bill which is over-ruled. Harr. 154.—.3.3. Or although there is a 
sufficient answer to the bill, if the bill is afterwards amended, but no answer put in to 
the amendments; in which case the bill will be taken pro couj’esso generally, and not 
as to the amendments only, the record being entire. 4 Ves. 619. — 34. And to pre¬ 
vent this decree, not only must the answer be put upon the file; a receipt must be 
given fur the costs; if it is not, a motion should first be made, that the answer should 
he taken off thefde for irregularity. 11 Ves. 202, 2 B.C. C. 279. —35. But this mo¬ 
tion will not be granted if the plaintiff has taken an ofHcc copy of the answer. Ibid. — 
36. The process to obtain a decree pro confetso is not applicable to a prisoncrin New¬ 
gate under a criminal sentence; who, if brought up by habeas corpus, must be remanded 
immediately, and cannot, as in civil cases, be turned over to the Fleet cum cmu&, sub¬ 
ject to the farther process by alias, habeas corpus, &c. 1 V. & B. 306.— 37. The decree 
for taking the bill/n-o confesso is pronounced by the court, the plaintiffnot being entitled 
to take such a decree as he can abide by, as in the case of default by the defendant at the 
hearing, s Ves, 192.—3S. This decree, when made in the ordinary course after appear¬ 
ance, is just the same as uny other decree of the court, and cannot be impeached colla¬ 
terally, butonly upon a bill of review, ora bill to set it aside for fraud. 13Ves.563.— 
39. Defendant being outlawed, a motion that he might appear within a limited time, upon 
the equity of the statute, was granted, though lie had not been in the kingdom for two 
years before the subpoena. 2 Ves. j. 188. — 40. But the statute it seems docs not apply 
to defendants labouring under incompetency, as idiotcy or the like. -2 S. St L. 292. 

— 41. Upon a motion to discharge an order to take the bill pro confesso on payment 
of costs, and an offer to put in an answer, the court requireil to sec what answer was 
proposed to be put in. 11 Ves. 77. — 42. And quaere whether the form of the appli¬ 
cation should not be for leave to answer. Ibid. —.4.3. An order having been obtained 
by plaintiff, that the clerk in court might attend at the hearing of the cause with the 
record of the bill to have it taken pro cotifesso against one of the defendants ^the others 
having put in their answers, which had been replied toj, this defendant afterwards put 
in his answer, and thereupon moved to discharge the order. The court refused to 
discharge it on motion, but reserved the consideration of the matter to the hearing. 

1 Cox. 41-3. — 44. Bill having been taken pro confesso under the act, the defendant was 
allowed to put in his answer, and bring on the cause to be heard on terms. Dick. 70. 

— 45. By 45 G. 3. c. 124. s. 4. in case any defendant having privilege of parliament, 
shall''stand out a return of process of sequestration issued against him for not 
putting in an appearance to any bill in equity for enforcing discovery and relief, 
or discovery alone, then such court may, upon producing the return of such seques¬ 
tration, on the application of the plaintiff, appoint a clerk in court to enter an 
appearance for such defendant; and such proceedings may be thereupon had as if 
the party had actually appeared. — 46. And by s. 5. when any defendant having pri¬ 
vilege of parliament shall have appeared to any bill filed against him seeking a disco¬ 
very upon oath, or when an appearance shall have been entered for him, according to 
the provisions aforesaid, and such person shall not put in his answer within the time 
allowed by the rules of such court, then it shall be lawful for the court, upon the appli¬ 
cation of the piaintifi^ to order that such bill shall be taken pro confesso, unless the 
defendant shall, within eight days after being served with such order, shew good cause 
to the contrary.— 47. And by s. 6. when any such order shall have been pronounced 
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(D 2.) Letter to a peer. 

If ttic defendant be a peer {l\ a subpoena docs not go, but a letter (m) 
From the chancellor, re(juiring him to take a co{)y of the bill, and to an¬ 
swer at (n) such a day. West s. 21. 2 Vent 342. Vide Practical 
Register in Chancery, 341. 

But if he do not answer upon the letter, then a subpoena shall issue. 

2 Vent 342. Vide Practical Re^ster in Chancery, 341. 

If he do not appear upon the subpoena, then an order shall be 
awarded to shew cause why a sequestration should not go. 2 Vent. 
342. 

And if no cause be shewn, a sequestration goes. 2 Vent. 342. 

So, by the st. 12 & 13 W. 3. 3. process against a peer, or member, 
8cc. during time of privilege, shall be by letter, or subpoena, as usual, 
and on leaving a copy of the bill at the defendant’s house, or last place 
of abode, if he do not appear, or answer, or perform not the onler, 
«lecrce, &c. a sc(]nestration of real and personal estate shall go, as in 
case of a peer before. 

But no process for a contempt shall issue against a peer. 2 Vent. 342. 

And therefore .an attachment does not go. Seld. 6 vol. 1543. 

(D 3.) Attachment. 

If the defendant (o) does not appear (p) at the return of the sub- 

for taking such bill jpro confetno, such bill shall be read in any court of law or equity, as 
evidence of the matters therein contained, its if such facts had been admitted by the 
answer of the defendant, and shall be received in evidence of the same facts, and on 
behalf of such persons, as the answer of the defendant to said bill might have been. — 
48. The act, it has been held, is confined to cases where the bill is filed for discovciy 
only. 17 Ves. .768. — 49. Though the contrary has since been determined, and that it 
extends to bills praying relief. 1 Mad. 626— 50. And where a member of parliament 
refuses to enter an appearance, the court will appoint a clerk in court to enter an ap> 
pearaiice for him under this statute. 16 Ves. 436. 

(/) 1. Peeress, 8 Ves. 601. — 2. And the privilege being privilege of peerage, not of 
parliament, attaches upon Scotch and Irish peers, though they be not lords of parliament, 
or members of the house of commons. Id. l V. & B. 419. 8 Ves. 601. —.7. In¬ 

junctions therefore or other processes, not so accompanied, will be ineffectual, l V. & 
fi. 419.— 4. So formerly it was the privilege of a defendant, member of the house of 
commons, to be served with an office copy of the bill together with the subpoena. 
— 5. But now this privilege is taken away by 47 G. 3. c. 40. — 6. And is frequently 
waved by peers. 

(«i) 1. It gives the party suing it out priority of suit. Bunb. 124.—2. It must be 
delivered to the defendant, or left at his house, with an office copy of the bill signed by 
the six clerk. — ,7. It is obtained by a petition to the chancellor. — 4. And the right is 
very ancient. 1 V. & B. 421. — 5. An injunction or other process not so accompanied 
will be ineffectual. iV. &B. 419. 

in) l.Upon affidavit of the defendant’s residence within ten miles of London, the 
lord chancellor will desire his immediate attendance. — 2. And where the question 
was raised, whether a peer who lived in the country, and was there at the time of being 
served with a letter missive, and a subpoena to appear to the plaintiff’s bill, both houses 
of parliament being at that time convened and assembled, should he considered to be 
in town, the chancellor was of opinion that he should. Dick. 744. 

(o) I. Application for an order to direct the attorney general, as such, to ap[H!ar to 
the bill, refused. Dick. 729, 2 Ves. 729. — 2. Nor can process of contempt be Issued 
against him. Davison v. Attorney General, 2 Mad. Tr. 205. 

(p) 1. Vide supra, (D 1.) in notes. — 2. A defendant to a bill, though not served with 
process, may appear gratis, and refer it for impertinence. 2 B. C. C. 279. — 5._ If an 
answer is put in the same day on which an attachment, for want of an answer, issues, 
the attachment has precedence. 1 Mad. .7.71. 
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poena {q)f and the bill be filed (r), the plaintiff upon an affidavit (j) 
}>ositive and certain of the time and place (/) of service, and of the 
time of the return, shall have an attachment. Vide Practical Register 
in Chancery, 20. («) 

If the affidavit be filed before the return (x) of the attachment, it is 
sufficient. 1 Ver. 172. {y) 

But an attachment shall not be prayed till the day after costs day. 
Vide Practical Register in Chancery, 8. 

And the affidavit ought to shew, that the service, being within London, 
or twenty miles distance, was above four days past exclusive. Vide Prac¬ 
tical Register in Chancery, 20. 

If beyond twenty miles distance, that it was above eight days. Vide 
Practical Register in Chancery, 20. 

4nd that he served the subpoena, or saw the service of it. Vide 
Practical Register in Chancery, 342. 

Or that the defendant confessed himself to have been served. Vide 
Practical Register in Chancery, 342. (z) 

(q) Order for defendant to appear to bill, under special circumstances, enlarged fo‘' 
three months. Dick. 74. 

(r) 1. By 4 Ann. c. Irt. s. L>2. no siibpfEtia or process for appearance shaM issue out 
of any court of equity, tilltlic bill is ftlcd (except in cases of bills for injunction to stay 
waste, or to stay suits at law), atid a certificate thereof brought to him who usually makes 
out subpoenas or other pnwess in the several courts of equity, uiuler the hand of the 
officer who usually files bills; fur which certificate he shall receive no fee. Vide supra 
(D I.) in notis. — 2. An attachment fur nnn*appcarancc cannot, it seems, be taken out 
before the bill is entered in the bill-hook, though filed in the six clerks office. 1 Ves. SZ. 

(«) 1. And not otherwise. 8 Ves. — 2. Nor is a recital in an order for time ob¬ 
tained by defendant, sufficient. .>Atk. 6iu. — 3. Since, though formerly affidavits 
might be filed before the return of an attachment; Dick. 76. — 4. Yet, in future, this 
practice of issuing an attachment, without nit affidavit previously filed, in oppositiontu 
orders of the court, will be corrected. 8 Ves. 357. — 5. Affidavit before a master extra- 
ordiary in Ireland, has been read in the court of chancery. Dick. 90. Vide Id. 150. — 
6. Affidavit in one cause, that detbndant could not be founil, is not sufficient for an order 
to serve the clerk in court in another cause, though between the same parties. Dick. 150. 

(^) I. In one case where serviceof a snbpcena to appear was on defendantin Scotland; 
being out of the Jurisdiction of the court, the propriety of issuing an attachment was 
doubted, though thought by the master of the rolls and most of the practitioners to be 
regular. Dick. 587. —2. But the rule now is, that such service is sufficient to found an 
attachment. 18 Ves. 486. — 3. And by the same reason service in foreign parts. 
4 B. C. C. 213. 

(«) 1. Which writ, with the caiiNC of its issuing, must he entered in the register’s book. 
Ord. Chan. 46. — 2. In tlie case ofapeir, if after service of the letter missive, and after¬ 
wards of a subiKEiia, no appearance ix entered, a sequestration will be ordered without 
any of the inesne process of attuchments, &c. which are directed only against the per¬ 
sons, and therefore cannot afiect a lord of parliament. 3 BIk. Cum. 445. — 3. No process 
in respect of a contempt can be obtained by a plaintiff being inforniA paupcm, until it 
is signed by the six clerk who acts for the pauper, and who is himself answerable if any 
needless or vexatious use is made of the process. Ord. Ch. 125. — 4. The writ of at¬ 
tachment must be made returnable in term, and there must be fifteen days between the 
teste and return of the difihrent writs anterior to a sequestration, or to t^ng a bill|>ro 
con/euo, unless the defendant lives within ten miles of^London; in which case an order 
‘may be obtained, on motion or peUtion, to make the several processes of contempt re¬ 
turnable immediately. Newl. Harr. 117. 

(x) * Where an attachment is returnable within eight days after the Purification, eight 
entire^ays are meant. 1 Mer. 243. 

(y) Vide supra in notis. 8 Ves. 357. contra. 

(z) The practice of personal service, as a foundation for process of contempt, dis¬ 
pensed with under circumstances; a party declaring that he would not execute an 
order, and absconding to avoid it. 12 Ves. 203. 

15 By 



Process. 


m 

By an order in the exchequer, an attachment goes, if the defendant 
does not appear the next day after service, where the process is return* 
able immediatif upon the second day after, if returnable at a day certain, 
and upon the fourth day after, if upon a common return. Vide Rules 
and Orders in the Exchequer, 2. Rule 4. 

If the husband appears, and not his wife, an attachment goes against 
both. Vide Practical Register in Chancery, 18.343. (a) 

The attiichmcnt requires the defendant to answer for the contempt, as 
well as to the matters objected. V. West. s. 22. Vide Practical Register 
in Chancery, 20. 

And it lies {b) for any contempt (c) as, for (d) not answering, or 
for answering insufficiently, (e) 

For refusal {/) to obey an order (g) or decree. (A) 

For abusive usage, orwordsof theprocess, or officers (i) of thecourt. (k) 

(b) 1 . Dick. 76. VideeVes. 432- 2 . If a bill be brought against baron and feme, 

and she alone be taken by process of contempt, she may enter an appearance for hcrselt 
alone, l Wiis. 267. 

(4) I. Defendant in custody under sentence for felony cannot be brought up by 
habeas corpus, upon an attachment for want <»f an answer. 3 Ves. 471. S73. — 2. And 
a defendant in Newgate under a criminal sentence, having been brouglit up by haheat 
corpus for not puttitig in his answer, and rciiumded to Newgate, it was made a quaere 
as to the furtber proceeding. 1 5 Vos. 179. — .3. Though in a later case it was ordered, 
that he should be turned over to the Fleet, and dien carried back to Newgate with his 
cause. 1 V. & B. 78. 

(c,i 1. There are three sorts of contempts; scandalising the court itself j abusing par. 
ties concerned in causes here; and prejudicing mankind before the cause is hoard. 

Atk. 469. — 2. Hence if the printer ol a newspaper inserts a paragraph, tending to 
prepossess the minds of people as to proceedings in chancery, the court will comnut 
him for a contempt. 2 Ves. 520. Vide etiam Dick. 794. — s. But on submisrion, pay* 
ment of costs, and giving up the author, it will discharge him. Ibid.4. The lord 
chancellor declared, that in future, if he should receive a private letter on the subject; 
of a cause, he would consider whether the writer should not be committed. 8 Ves. 467. 
—5. Printing an order of court, appointing a receiver, and reciting the material facts ia 
the cause, and distributing it among the tenants, merely to prevent their paying their 
rents improperly, till a receiver was appointed, is not a contempt, though it is a prac¬ 
tice to be condemned. 2 Atk. 488. — 6. It is a contempt to proceed at law after the 
subject of the suit has been attached in chancery. 1 B. & B. 318. 

(d) 1. Discharging insolvent debtor after receipt of htdteas eorput. Dick. 89. •— 

2. Not paying money under an order. 4 B. C. C. 89. 12 Ves. 325.— 3. And, tho^br^ 
after an order upon a party in the cause, for nonpayment of money, the proper cwirse 
is an attachment; ana upon the return to that, an order for commitment. IS Ves. 3S5. 
— 4. Though the court nave refused to commit a prisoner for non-payment of money, 
as a close prisoner, for a further contempt. 4 B. C. C. 89.-~ 5. Nealigeace in a tw' 
citor towards his client. 3 Atk. 568. — 6. Breach of franchise. Didc. 834.—7. Ante 
of violence in the register’s office. 8 Ves. 535. . > 

(e) 1. Motion to commit upon a fourth insufficient answer was refused;.the {AdatMP. 
not having a report of the insufficiency of such fourth answer, though the defeodetft 
filed afifta answer. Cooper, 262 .-* 2. And if a husband, by menaces, prevaihiliidkm’ 
wife to put in an answer contrary to her belief, it is a contempt. 2 Atk. 50. 

(/) If a defendant attends the hearing of a cause, and is ]|]«e8ent when the deeieiir 
pronounced, and does any act in contravention to it, he is guilty of centeap^’«ild<Mdi 
be punished for it, thougn the decree is not drawn up. sAdc. 564. 

(g) Master having made his report of what was due from temnt for rent; wtt e tt ds fi t 
of sendee of the report, and of demand and non-payment of the rent, the tOMat-WtS'' 
ordered to stand committed. Dick. 185. ^ - 

(A) 1. Where the decree is for debt and costs, an attachment for the debt akMle Ii 
good. 2Anst.3S0.—2. And a subsequent attachment for the-oosta is gcedUkewlie, 
Ibid. —• 3. For the purpose of commitment under a riiort order to pay moBty, tiie par¬ 
son serving the order must have authority to receive the money. 19 Ves. 117. 

(i) 1 . It IS a contempt to disturb sequestrators in possession. 9 Ves. 336.—S.lf an answer 
is put in the same day on which an attachment for want of an answer issues, the ettedl- 
ment has precedence, t Mad. 551. _ 



CHANCERY. 


4(H 

If upon a copy served and the writ shewn, the person speaks witli 
contempt, before he knows the contents, or from what court it issued, it 
will be a contempt. R. Mod. Ca. 43. 

For the revocation of a submission to an avrard made in court by 
consent. 1 Ca. Ch. 185. 

For not performing an award made upon a reference by rule of court. 
Vide Arbitrament, (D 1.) {/) 

And where the contempt is by abusive words against the process of 
the court, an attachment goes without a hearing. 1 Sal. 84. (m) 

If the contempt be confessed, or proved (n) it shall be referred to 
the master to tax the costs of the prosecutor; and the party offending 
shall be committed till he pays them, and gives satisfaction to the 
court for the misdemeanor. Rules and Orders in Exchequer, 16. 
Rule 40. (o) 

But if the master be in doubt what report to make, he may be after¬ 
wards examined upon interrogatories. Per Ciir. P. 2 Anne. 

If the contempt be by abusive actions, the offender shall be committed 
upon an affidavit, without other examination. Ord. per Cla. Rules and 
Orders of Chancery 116. (/>) 

As, by beating, &c. the person who serves the process. Ord. per Cla. 
Rules and Orders of Chancery, 116.—So in the Exchequer. Rules ami 
Orders in Exchequer, 16. Rule 40. (p) 

If by contemptuous words, he shall be committed upon two affitlavits 
without other examination. Ord. per Cla. Rules and Orders of Chan¬ 
cery, 116.—So in the Exchequer. Rules and Orders in Exchequer, 16. 
Rule 40. (p) 

And one affidavit is sufficient to have an attachment, upon which he 
shall be discharged, if there be no more proof, and the contempt be de¬ 
nied; but he shall not have his costs in respect of this affidavit. Ord. 
per Cla. Rules and Orders of Chancery, 116—So in the Exchetjuer. 
Rules and Orders in Exchequer, 16. Rule 40. (g) 

In B. R. interrogatories shall be exhibited in four days, or the 
partjr shall be discharged. Mod. Ca. 73. 

It the contempt be apparent, he shall answer in custody. Moil. 
Ca. 73. 

Otherwise, upon a recognizance. Mod. Ca. 73. 


- (i) Siu'h abase must he a contempt of the court, for otherwise chancery has no cogni¬ 
zance of a libel. 2 Atk. 469. Vide supra, (D 1.) in notis. 

(i) Where there is a non-performance of an award, the proper motion is, that the 
party stand committed, and the service must be personal. 3 B. C. C. 358. 

(m) Vide supra, (D l.)in notis. 

in) 1 . Where a person against whom an attachment is prayed in K.B., by his affi¬ 
davit fully denies the charge on which the rule for an attachment was granted, the court 
alw^s refuses the attachment, without entering into the credit of the parties, or the 
pobabili^ of the evidence; and leaves the defendant exposed to the penalty of being 
indicted for perjury. But in chancery the proceeding is different, for there they examine 
the defendant on intermptorics, and also examine witnesses on both sides, and then 
decide upon the truth of me charge. Doug. 516.— 2 . A waiver of irregularity in proem 
by appearance docs not relate back, so as to bring the defendant into contempt for not 
appearing in time. 1 Anst. 76. 

(o) 1. ft is a general rule, that parties must clear their contempt before th^can be 
heard. 9 Ves. 173. — 3. Touching which interrogatories will be exhibited. Dick. 83. 
— 3. But a copy of them will be refused. Dick. 335. 

'(p) Vide supra (D l.t in notis. 

(?j As to the proceeding by attachment in courts of law, vide supra, tit. Attachment. 

And 
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And if he denies upon the interrogatories, he shall be discharged, 
though he may be indicted for perjury. Mod. Ca. 73. 

If the defendant be taken for a contempt, he shall appear de die hi 
diem in the register’s office to be examined upon interrogatories. Vide 
post, (D6.) Vide Practical Register in Chancery, 101. 

And this, upon motion, is relerred to a master; but it is usually done 
by the examiner. Vide Practical Register in Chancery, 102, 3. 

If the defendant comes in gratis, he shall give notice of his appear¬ 
ance to the clerk on the other side. Vide Practical Register in Chan¬ 
cery, 103. 

And if interrogatories are not framed within eight days, he shall be 
discharged, with costs to be taxed by a master. 

So, if, being examined, there shall be no reference of the examination, 
nor commission taken on the other side, nor witnesses examined lor 
proof of the contempt, within a month. Vide Practical Register in 
Chancery, 103. 

If the interrogatories go to matter not contained in the affidavit, or 
order, the defendant may demur, or refuse to answer to them. Ord. per 
Cla. Rules and Orders of Chancery, 114*. 

And if the contempt be not proved, the defeiuhmt shall be discharged 
upon motion, with costs. 

If the contempt be by abusive words, &c. he may be committed 
directly. 

So, if after appearance, he departs without examination, upon motion 
and certificate of the departure, and of the interrogatories. Rules and 
Orders of Chancery, 113. Vide Practical Register in Chancery, 103. 

So, if he be found in contempt. Ord. })er Cla. Rules and Orders of 
Chancery, 113. 

The register shall give the certificate of the departure; the examiner, 
that inteiTogatories are exhibited. Vide Rules and Orders of Chancery, 
113. Vide Practical Register in Chancery, 103. 

And he shall not be discharged, until he performs the order and pays 
the costs; and though he be cleared, he shall not have costs. Ord. 
per Cla. Rules and Orders of Chancery, 113. Vide Practical Register 
in Chancery, 104. 

The master upon the reference of the examination, or proof of the 
contempt before him, shall certify, without more, the wsts to be paid of 
either party. Ord. per Cla. Rules and Orders of Chancery, llS* 
Vide Practical Register in Chancery, 106. 

If the contempt be denied, or be not apparent upon the examination, 
the prosecutor shall have a commi.ssiou of course; but the defendant 
shall have one commissioner, and cross examine the witnesses. Ord. per 
Cla. Rules and Orders of Chancery, 114. Vide Practical Register in 

Chancery, 104. r i. ‘ 

But he cannot examine the witnesses, but by leave of the court 
upon special points, which the plaintiff may cross examine. Ord. per 
Cla. Rules and Orders of Chancery, 114. Vide Practical Register 
in Chancery, 104. (r) 


(r) In great contempts, the court will give leave to examine witnessM to falsify the 
party’s examination, and to the party to examine witnesses to faisiiy bi# deuial of the 
contempt. Bunb. ‘244. 

I)d3 
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If the contemptors arc aged, servants, &c. a commission shall go into 
the country, at the charge of him who prays it, to be executed when 
and where the six clerk, not in the cause, upon hearing of the clerks on 
both sides, shall appoint. Ord. per Cla. Rules and Orders of Chan¬ 
cery, 115. Vide Practical Register in Chancery, 105. 

An attachment, and all process for contempt, shall be made out into 
the county where the party is resident: if he resides in London, it shall 
be directs to the sherilFs there. Ord. per Cla. Vide Rules and Orders 
of Chancery, 112, Vide Pnictical Register in Chancery, 111. {l) 

Whoever sues any process for a contempt, ought to endeavour the 
execution of it; otherwise he shtdl lose the benefit of it, and pay costs. 
Ord. per Cla. Rules and Orders of Chancery, 112, 113. Vide Prac¬ 
tical Register in Chancery, 112. 

The court will discharge an attachment or other process of contempt, 
when it issues inregularly, with costs to be taxed by the six clerks, without 
motion. Ord. per Cla. Rules and Orders of Chancery, 112, 113. 
Vide Practical Register in Chancery, 111. 

But the defendant ought to pay the costs of the process, which issued 
regularly, first. Ord. per Cla. Rules and Orders of Chancery, 112. 
Vide Practical Register in Chancery', 111. 

If the sheriff do not return the attachment, a day shall be given for it. 
Vide Practical Register in Chancery, 110, 111.334. 

Ayd, if he do not make a retuni on such day, he shiUl be amerced. 
Vide Practical Register in Chancery, 110, 111. 334. 

So, if he make a false return. Vide Practical Register in Chan¬ 
cery, 334. 

So, in the exchequer, he shall be amerced 40s. if he does not return it 
by the sealing day, upon a rule given the last day of the term. Rules 
and Orders in Exchequer, 17. Rule 46. 

So, if a sheriff or under-sheriff be served with a copy of an order 
under the seal of tlie court; upon affidavit thereof, and a warrant from 
a baron, he shall be in contempt. Rules and Orders in Exchequer, 17. 
Rule 44. 

The plaintiff pays 2s. lOd. for the attachment; to the sheriff 2s. 4</. 
and for the return 4d. 

If the king dies after the arrest upon an attachment, and then the 
sheriff returns cepi corpusj it will be well, and the subsequent process 
upon it replar. 1 Ver. 400. 

If the sheriff returns cepi corpust a messenger (») shall (j:) be sent (p) 
for the defendant. 1 Ver. 116. 154.344. 400. 

But 


(t) 1. Vide tit, Attachment.—S. The writ must be made returnable in term, and there 
must be fifteen days between the teste and the return, in proceeiling to a sequestration, 
or to toko 8 bill pro confesso, unless the defendant live within ten miles of London, 
and then an order may be obtained, by motion or petition, to make the several processes 
of contenmt returnable immedkU'i. Hind. loo. 

(«} 1. Formerly die court allowed messengers to those particular jurisdictions only, 
where the sheriffnad the amerciaments j and they were sent in those cases, because as 
the sheriff m^ht disobey the writ with impunity, there was no other way left to do jus¬ 
tice to the plaintiff. Harr. 119. — 2. However, the rule now is to send a messenger 
into every county generally without any restriction. S Atk. 507. 1 Vem. 116,154. 

P. Wms. 301. 2 B. C. C. 181. 7 Ves. 230. Ncwl. 12 . — 3. And though the court 
has refused a messenger, where the distance has been very considerable, as two hundred 

miles. 
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But this is a new officer subordinate to the serjeant at arms. 1 Ver. S-H. 

And the proper course, after a cepi corpus returned, is a motion, that 
the defendant enter his appearance and be examined within four days, 
otherwise that he may stand committed; for after a cepi corpus^ no other 
process of contempt issues. 1 Ver. 344. (»). 

If, after an arrest upon an attachment, and a cepi corpus returned, the 
defendant escapes out of the kingtloin, a serjeant at arms shall be granted, 
and, upon return, a sequestration. 1 Ver, 344. 

If (a) the defendant appears, being personally served, upon the attacli- 
ment, and files his (A) answer, or demurrer, the attachment shall be dis¬ 
charged of course (c), on payment of 20s. costs, or tender and refu¬ 
sal 


miles. Wy. Prac. Reg. 392. — 4. Yet in a late case where a defendant, residing in the 
county palatine of Lancaster, was attached for want of an answer, and cepi corpw was 
returned by the sheriff; it was determined that the next proceeding was to move for a 
messenger upon the return of cepi corpus, and afterwards for a sequestration. 3 Mad. 
114. 

(,e) 1. After cepi corpus returned, the plaintiff cannot move that the sheriff may 
bring in the body, but only for a messenger, and afterwards for a serjeant at arms. 
2 B. C. C. 181 . —2. And therefore, where a defendant residing in the county palatine 
of Lancaster was attached for want of an answer, and cepi corpus was returned by the 
sheriff; it was held, that the next proceeding was to move for a messenger upon the 
return of ; and afterwards for a sequestration. 3 Mad. 114. — .3. So on a 

return to an attachment for want of appearance of cepi corpus, but from illness and 
infirmity she could not be removed, a messenger was ordered. 7 Ves. 230. — 4. A de¬ 
fendant having filed an answer and demurrer after a cepi corpus returned, on an attach¬ 
ment for not answering an order for a messenger, obtained before the demurrer and 
answer (of which tlic plaintiffs had bespoken an office copy), had been taken off the 
flic, was tliscliargcd w ith costs. Swanst. 189. 

(//) 1. Upon motion; which, upon the production of the writ and return, is of course. 
— 2. Where the sheriff r-ctiirncd cejn corpus to the attachment, for want of appearance, 
blit from illness and infirmity the defendant could not be removed, a messenger was 
ordered. 7 Ves. 230. — 3. A defendant having filed an answer and demurrer, after a 
cepi corpus returned on an attachment for not answering, an order for a messenger, 
obtsuned before the demurrer and answer, of which the plaintiff had bespoken an office 
copy, had been taken off the file, was discharged with costs. Swanst. 189. 

(z) 1. The messenger having taken the defendant into custody by virtue of the 
order of the court, the latter will be committed to the Fleet prison, unless he clears his 
contempt: that is, till he enters his appearance, or puts in his answer, or plea, according 
to the nature of the contempt, and pays or tenders the costs incurred by it; upon hia 
doing this, he will be entitled to his discharge. Ord. Ch. 113. — 2. An insufficient 
answer is considered as none. 1 Cox, 343. — 3. Where an infant is attached for want 
of an answer, in order to get rid of tlie attachment, the course is to order a messenger 
to bring the infant into court, to have a guardian assigned. 9 Ves. 12. 

(а) 1. Attachment not discharged, though order for time had bwn obtained. Service 
of a copy of the order not being good service, unless the production of the original is 
dispensed with by the opposite party. Cooper, 282. — 2 . Discharge by habeas corpus 
from commitment under an attachment for breach of a writ of execution of a decree for 
payment of money, on account of a devastavit, as executor, committed before, thot^h 
not ascertained by the report, or decreed to be paid till after the time fixed by an in¬ 
solvent act, of which the par^ had taken the benefit. 16 Ves. 376. 

(б) Defendant in custody for want of his examination, direharged immediately on 

putting it in; but if on reference it proves insufficient, the plaintiff not having accepted 
the costs, may proceed from the last process, 18 Ves. 287. . . . 

(c) 1. A delendant taken upon the process for want of an answer, is, on putting in an 
answer, and depositing a sum for costs, entitled to be discharged, without waiting for 
the report that it is sufficient. 4 B. C. C. 296. 16 Ves. 478. Vioc Dick. 133.-—2, There- 
fore notwithstanding exceptions. 4B. C. C. 212. — 3. So without waiting for the re- 
port that it is sufficient. 1 6 Ves. 478. — 4. Nor can he be detained till further 

D d 4 answer, 
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sal (d). Onl. per Cla. But said, that he shall not he discharged without 
motion or petition. Ord. per Cla. Rules and Orders of Chancery, 113. 
Vide Practical Register in Chancery, 112. (<?) 

Upon payment of 10s. if the subpoena was not served upon the 
person. 

And if the plaintiff sues other process, after tender of the costs, the 
defendant shall be discharged with costs. Ord. per Cla. Rules atul 
Orders of Chancery, 11.3. Vide Practical Register in Chancery, 112. 

If the contempt be p ardoned, the defendant may appeal- and proceed, 
as if there had been no process. Ca. Ch. 238. 

If the defendant be taken on the attachment, he shall be bailed. Vide 
Practical Register in Chancery, 110. {/) 

And the attachment may be superseded, (g) 

Or, if it be irregularly obtained, it shall be discharged upon mo* 
tion. (/i) 


(D A.) Attachment with proclamation. 

If the defendant be not taken, or does not appear upon the attach¬ 
ment, the plaintiff shall have an attachment with proclamation. Vide 
Practical Register in Chancery, 101,296. («) 

The charge to the office is 2s. iOrf. To the sheriff 2s. 4d. For tlic 
return, 4-d. 

So, by order in the exchequer, if the defendant does not appear upon 
the return of the attachment. Vide Rules and Orders in Exche(|ucr, 2. 
Rule 5. 

If the defendant be arrested upon a proclamation, a commission of 
rebellion, or by a serjeant at arms, where the first process was not duly 
executed, the plaintiff shall pay costs. Per Order 7 Car. 1. 1 Ch. R. 57. 

answer, though exceptions allowed. Id. 223.— 5. If however plaintiff has not ac¬ 
cepted the costs, he resumes the process where it stopped; if costs have been 
accepted, he begins again. 2 V. & B. 372. 18 Vcs. 287. 

(d) 1. Where defendant was in custody for contcm|)t in not putting in a better an¬ 
swer ; having put in an answer, he applied to be discharged, which was ordered, no 
exception having been taken to the second answer. Dick. 135. — 2. So defendant, 
until a fourth insufficient answer, is entitled to be discharged immediately on putting in 
a further answer, without waiting the report upon the reference of the exceptions, and 
though the costs have not been accepted. 11 Vcs. 151. — 3. A defendant in contempt 
for not putting in his answer, may be brought up on any day in term, l Price, 62. 

(e) 1. A party under a regular commitment cannot be heard except on petition. 
leVes. 259. — Though held that a motion may be made without consent, by a 
defendant in custody upon an attachment for want of an answer, for a commission to 
take his answer, &c.. 3 Mad. 41. —3. Upon an order that a defendant should be re¬ 
leased from the Fleet, on payment of the costs of his contempt, or a tende r of the same, 
the warden of the Fleet must release him, on an affidavit of the tender of the costs. 
1 Mad. 109. 

(J) Vide supra, tit. Bail. 

(ff) Where a writ has been improvidcntly issued, if within the controul of the court 
(either as not having ^one out of the custody of the officer, or as having been returned) 
it shall be quashed; if beyond its controul, it shall be superseded. 1 S. & L. 75. 

(A) Defendant in contempt ordered to be committed; but not being to be found, a 
sequestration Issued; and the sequestrators having returned nu&z Sana, liberty was 
given to execute Idle warrant of commitment. Dick. 31. 

(t) 1. The writ, like an attachment, must be entered with the register. — 2. It is ob¬ 
tained from the clerk’in court, on the attachment (indorsed non ett inventiu), being left 
with him.— >3. And he leaves it with the bag bearer of the six clerks office to be semed. 

Vide 
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Vide Rules and Orders of Chancery, 12. Vide Practical Register 
in Chancery, 112. 

If the defendant appear upon the proclamation, and flic his answer, 
plea, or demurrer {k), he shall be discharged upon payment of costs, 
double to tlie costs upon an attachment, without motion; and if the 
plaintiff afterwards proceed, he shall pay costs. 

If the defendant be taken, he shall be committed to the Fleet. Vide 
Practical Register in Chancery, 101. 


(1)5.) Commission of rebellion. 

If the defendant be not taken, or does not appear upon tlic proclama¬ 
tion, the plaintiff shall have a commission of rebellion. Vide the Form, 
West. s. 24. Vide Practical Register in Chancery, 94. 101. — So by 
order in the exchequer. Vide Rules and Orders in the Exchequer, 2. 
Rules. 19. Rule51. (/) 

This commission shall be directed to the sheriff. Vide Practical Re¬ 
gister in Chancery, 94. (tn) 

Or, to special commissioners named by the plaintiff. Vide West, 
s. 23, 4. Vide Practical Register in Chancery, 94. (m) 

If the commissioners permit the defendant to escape (o), they may be 
committed, till they produce him. Vide Practical Register in Chan¬ 
cery, 95. (p) 

If the escape be with their consent, till they pay the debt. Vide Prac¬ 
tical Register in Chancery, 95. 

If the defendant be rescued, the rescuers may be committed. Vide 
Practical Register in Chancery, 95. 

If A. says, that he is the person named in the writ or commission 
against B., by which means the commissioners take him, an attachment 
lies against him. Semb. Hard. 323. 

But, if the commissioners take a wrong person, an action lies against 
them for the false imprisonment Flard. 323. 

Though he acknowledge himself to be the person. Hard. 323. 

If the commissioners take the defendant they may bail him, or not, at 


(1;) 1. The first contempt on the first attachment is expiated by a tender of costs. 
Form. Rom. 71 — 2. But in case of an attachment with proclamations returned, a motion, 
(bunded on an affidavit of the cause of delay, is requisite before a commission to answer 
can be made, or a plea or demurrer admitted. Ora. Cam 99. 

(/) A defendant against whom the serjeant at arms was ordered to go, for not pro¬ 
ducing deeds pursuant to a decree, being a lodpr and keeping himself locked up, except 
on a Sunday, so that the serjeant at arms could not execute his warrant, and the plain¬ 
tiff beine, as it was supposed, without remedy, applied by motion that a commission 
of rebellion might issue to coinmissioners, who can break locks, &c.; but the 
application was denied, die writ being one which, if warranted, issues of course. 
Diet. 695. 

(m) 1. And semble msw be executed on a Sunday. 1 Atk. 57. Wy. P.11,50.— 
2 . And force used. For. Rom. 76. 

(«) 1. Which is the present practice. Newl. 76.—2. The writ is under thcjmat 
seal, and commands the commissioners to attach the defendant, wheresoever he shul be 
found in Great Britain, as a rebel and contemner of the law, so as to have him in chan¬ 
cery on a certain day therein named. Ibid. 

(o) Having taken him. Toth. 381. 

(pi Toth. 58. 40. 381. 
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their discretion. 1 Ch. R. 261,2 (y). Vide Practical Register in Chan- 
ceiy, 95, (r) 

If they refuse bail, they ought to bring him up to the court directly^ 
without delay. 1 Ch. R. 262 (s). Vide Practical Register in Chan* 
eery, 95. 

And a bailiff, who acted contrary, was committed for the contempt, 
and paid costs to the defendant. 1 Ch. R. 262. 

If the defendant be taken upon a commission of rebellion, which issued 
irregularly, the defendant shall have costs. 1 Ver. 269. (t) 

But, if an action at law be brought, an injunction goes; for it ought to 
be examined in chancery. R. l Ver. 269. («) 

(D 6.) Serjeant at arms. 

If the defendant be not taken upon the commission, a serjeant at 
arms (x) shall (^) be sent for him. Vide Practical Register in Chan¬ 
cery, 101. 332. (z) 

By 


{q) 1 H. HI. 468. 

(»•) Commissioners, therefore, under a commission of rebellion, have it in their 
discretion to take bail of a person for not performing a decree. Dick. 7, 1 Carey, 
261. 

(*) They having no right to keep him in prison. 1 H. Bl. 468. 

(/) The non-entry wim the register of either attachment or proclamations, is an irre¬ 
gularity. Hind. 123. 

(«) So if any irregularity is allied to happen in executing this process, the court will 
not pifer the couunissioners to be sued at law for it, but will itself enquire into and 
punish the ofience; for a court of law will not allow the conmiission of rebellion, 
though it issued regularly, to be a justification. 1 Vem. 269. Newl. 77, 78, 

_ (x) Who, though an officer of the house of lords, is bound by himself, or his depu¬ 
ties, styled messengers, to execute all warrants agmust any person after he has stood 
out a commission of rebellion. Newl. 78. 

(y) In the 7 Geo. 1. disputes had arisen between the serjeant at arms and the 
warden of the Fleet, touching the execution of the process of the court, thcseijeant 
complaining that the court had of late, for contemners not appearing to be examined on 
accounts before the roaster, not producing writings, and' other contempts, granted or¬ 
ders of commitment without issuing the process against them; and that the court of 
late frec^uently gave the defendants further time to answer, on entering their appear¬ 
ances with the register; and that thereupon, for not answering at the time limited, 
orders of commitments had been granted, and the said several orders of commitments 
hod been executed by the warden of the Fleet, or else he had returned non est inventus, 
upon which sei^uestrarion had been obtained; by which means the process of the court 
was rarely earned on by the serjeant at arras; it was therefore ordered, that no seques¬ 
tration can regularly issue to sequester the estate of any person, who cannot be found 
but upon the return noti est inventus of the seijeant at arms, and where any person was 
in contempt, either for want of appearance or answer, or for not yielding obedience to 
any order of this court, unless it was for contemptuous language, or beating or abusing 
any penon in serving the process of this court, or other contempt of the Tike nature, 
the serjeant should apprehend and bring the contemner to the bar of the court, to an¬ 
swer such contempt. Beames* Ord. Chan. 323. Newl. 80,81. 

(?), Motion is the usual course to obtain this process. Form. Rom. 77. — 2. Though 
petition will do. Dick. 285. Newl. 78. ~ 3. And on making it, the commission of re- 
oellion must be delivered to the register; and the clerk in court named, if so required- 
—4. The order for the seijeant must be delivered to himself or his deputy. Ord. 
Can, 199. —5. Nor can an order drawn up and passed, nor the contempt thereon, 
be ffischarged without the serieant’s certificate that bis fees have been pud. Ibid.—* 
6. After the order has been defivered to the serieant or his d^ty, he procures a writ 
or warrant thereon, signed the lord chancellor. Newl. 79. — 7. And if the party 
against whom this process issues, be taken upon it, he is to be brought to thebv of the 
court to answer the contempt of wliich he has been guUty. Ibid.—8. But paying costs 
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By an order in the exchequer, if the defendant does not appear upon 
the return of the commission of rebellion, there shall be such other pro¬ 
ceedings, as the court, upon motion, shall direct. Rules and Orders in 
Exchequer, 2. Rule 5. 

If (a) he appears, all costs for the contempt shall be paid, before any other 
proceeding on his part shall be allowed; as 10s. for every person named 
in the attachment, for every one in the proclamation 20s, for every one 
in the commission of rebellion 21, 13s, 4d- Vide Rules and Orders in 
Exchequer, 2. Rule 5. 19. Rule 51. 

And all costs shall be paid in court by the plaintiff or defendant, or 
their respective attorney, before appearance or answer. Vide Rules and 
Orders in Exchequer, 3. Rule 5. 

If the sheriff returns cepi^ and the defendant is not brought into court, 
upon a rule of four days, upon motion, a messenger shall be sent for the 
defendant. Vide Rules and Orders in Exchequer, 3. Rule 5. (b) 

By an order in the exchequer, upon process of contempt in London 
or Middlesex, there shall be six days between the teste and the return; 
in other counties, within sixty miles, ten days; in all others, fifteen days, 
if the court does not direct process returnable immediate Vide Rules 
and Orders in Exchequer, 3. Rule 5. 

If there be a debate, whether the process for the contempt was served, 
thei'e may be a commission for the examining it. 2 Ca Ch. 100. 

If the defendant appears and pays costs for his contempt and after¬ 
wards is again in contempt for not making a sufficient answer, the pro¬ 
cess of contempt continues against him (c); but when he pays for all con¬ 
tempts, there shall be a deduction of so much as he paid upon the former 
contempts. Vide Rules and Orders in Excheejuer, 7. Rule 16. 

Process of contempt continues, and does not begin again de novo. Per 
Rule of North. Ca. Ch. 238. \d) 

If the defendant be in custody for his contempt, he shall be brought 
to the court upon a habeas corpus^ and charged with thabill; if he d^s 
not then answer, he shall be a second time brought to the court by 
habeas corfntSj and charged with the bill, or by rule of court; and if still 
he does not answer, the bill shall be taken pro confesso. Vide Rules 
and Orders in Exchequer, 8. Rule 18. 

of contempt, and entering appearance or putting iu answer (without ascertaining its 
sufficiency) entitles to a dischai^e from a caption on this process. Vide 2 Ves. lio. 
16 Ves. 418. — 9. But if ultimately the answer is reported insufficient, the process may 
he continued, as if no answer bad been put in. Ibid. 

(a) If the defendant cannot be found by the scijeant at arms, be nuikes return non at 
inventut. Newl. 80. 

(b) And an assault upon a messenger or deputy messenger of the court, in discharg¬ 
ing his duty, will be punished as a contempt, t Mer. 302. 

(c) 1. Order for a messenger fur want of an answer; defendant put in an answer 
which was reported insufficient, which being conudered as no answer, the messenger 
was ordered to proceed to execute the former ord». 1 Cox. 343. — 2. So, wh^e an 
order was made that the defendant should within four days put in an answer to inter¬ 
rogatories, or in default a seijeant at arms should go against him, and' be put in an 
insufficient answer, the seijeant was, upon motion, direct^ to take him. 1 Mod. 5S7. 

(d) 1 . Therefbrea seijeant at anas will be sent after a defeadapt who secretM him. 
self from the messenger. Dick. 68. — 2. So after process to a serJeant at anas, issue^ 
but not executed, answer and exceptions submittea to by a note between tiie clerks in 
court, but no farther answer being put in, the seijeant at arms was ordered to go. 

16 Ves. 417.—3. So, goods sequestei^ being insufficient to answer a duty decreed, uio 
Serjeant at arms was revived. Dick. 130, 443. 

If 
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If a person in contempt be put to answer upon interrogatories^ to 
excuse his contempt, he shall be committed to the Fleet, unless he gives 
a recognizance in 100/. (or more if the case requires it) to appear de die 
in diem to be examined, and not to depart without licence of the court. 
Rules and Orders in Exchequer, 15. Rule 38. 

If upon examination he denies the contempt, or it does not appear; 
if the court, upon motion, be informed of a fact that can demonstrate 
it, tlio prosecutor may examine witnesses to it, in court, or by commis¬ 
sion, upon notice to the defendant or his attorney, who may cross exa¬ 
mine them. Rules and Orders in Exchequer, 15. Rule 38. 

If there be such a commission, the defendant shall have a day to ap¬ 
pear till the return; and if it be not returned within a week after the 
day for the return, he shall be dismissed with costs, and his recognizance 
shall be vacated. Rules and Orders in Exchequer, 15. Rule 39. 

If the prosecutor does not exhibit interrogatories within four days 
after appearance, the defendant shall be dismissed with costs. Rules and 
Orders in Exchequer, 15. Rule 38. 

If process of contempt be(c) not executed, it will abate by the death of 
the king, and the plaintiff shall begin de newo, 1 Ver. 300. Vide 
Abatement, (H 38.) — Contra by the St. 1 Ann. 8. (/) 

(D 7*) Sequestration. Vide post, (Y 4.) 

If (g) the seijeant at arms cannot take the defendant (A), or if he es- 

{e) If an error is committed in the title of this or of any other of the processes, and 
the defendant puts in his answer after such erroneous process has issued, tlie court will 
then rectify such mistake. Dick. 136. Newl. 80. 

(/) Serjeant at arms not granted under a four day order to bring in books, &c. before 
the master, until made absolute by a subsequent order upon the master’s certificate of 
the same date. 14 Ves, 180, 

ig) 1. Sequestration is the first process against peers or members of parliament; hence, 
where they arc infants. 2 Ch. Ca. 163. — 2. But an attachment must be actually sealed 
and entered, though never executed, to ground a sequestration upon. Gilb. Form. 
Kom. 67. Newl. 86.87,—3. The mode of prosecuting it is to obtain an order nut (upon 
aindavit of facts] in the first instance; which order, at the expiration of mght days, will 
be made absolute.—4. And service of the order on the clerk in court, where defendant 
cannot be met with, will be ordered to be good service. 5 Ves. 115. — 5. So an order 
nisi, for sequestration against a privileged person, may be served on his clerk in court. 
3 Anst. 647. — 6. Though, in ordinary cases, service of a writ of execution upon the 
clerk in court, will not be sufficient. 8 Ves. 319.— 7. An order having been made 
against the defendant for a sequestration for non.performance of the decree, an appli¬ 
cation was made to discharge the order for irregularity, the defendant by his affiaavit 
positively denying that he had been served with the order nisi. The court, however, 
would not discharge the order, but stayed the sequestration for a fortnight, to give the 
defendant an opportunity of complying with the directions of the decree, by executing 
certain deeds, &c. 2 Cox, 47. —^^8. Time for shewing cause, in the case of exceptions 
to answer put in before order nisi is made absolute, wul be enlarged, till its sufficiency 
is ascertained. 3 Atk. 739. Vide 2 P. Wms. 385. 8 Ves. 87.— 9. Sequestration is 
the first process against the warden of the Fleet. Mos.238. —10. This process may 
be also obtained, os the first process against a contumelious defendant after an attach¬ 
ment, if be be already in custody, either in that or in any other suit. Newl. 82. — 11. If 
the defendant is not in the custody of the warden of the Fleet, but in some other cus¬ 
tody, the plaintiff must first remove the defendant by habeas corpus from such custody, 
in oi^er that he might be turned over to the wUrden of the Fleet, for the purpose of 
grounding an order for a sequestration. 2 Dick. 711. Newl. 82. 2 Anst. 579.— 
V2. But if the defendant be already in the custody of the warden of the Fleet, the 
cuurt will grant a sec|uestration against the defendant immediately. 8 Ves. 314. 

capes, 
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capes, and persists in his contempt (i), a sequestration (^•) shall be awardcii 
for the lands or goods of the defendant at the time of his contempt. Vide 
Practical Repster in Chancery, 101, 329. ' 

A sequestration is the necessary process of the court. Ca. Ch. 93. 
Though introduced by Lord Bacon. 1 Ver. 421. (/) 

And may be awarded against the land (?«) and goods («) of the de¬ 
fendant. Ca. Ch. 92. 

But it shall not be granted upon petition. Ord per Cla. Rules and 
Orders of Chancery, 123. (o) 

(A) See the reasons for suing out a sequestration aganst a defendant who is one of 
the sworn cleritsofthc court, for not putting in his answer, instead of applying first, as 
was formerly the practice, for an order to suspend him. Dick. 635. 

(i) As in not producing deeds. Dick. 326. 

(A) I. Which is a writ isstiing out of the court of chancery and directed to four or more 
commissioners, empowering them to enter into the defendant’s real estates, and to se¬ 
quester into their own hands, not only the rents thereof, but also all his goods, chattels, 
and personal estate whatsoever, to keep the same till the defendant has fully answered 
his contempt. Newl. 18. — 2. As to the form of the order for a sequestration, see 

1 Cox 194._3. And note, that order of sequestration made upon the return to a 

single Vttlriwgns, issued under a decree for payment of costs, is nisi in the first instance. 

3 Mer. 543._4. So order of sequestration for want of answer is «wi in the first in¬ 

stance. 11 Ves. 43. — 5. A mistake in the title of the order, by omitting the words 
‘ and others,’ will be rectified by inserting them. 2 Mer. 395. ~ 6, So the writ itself 
being made out following the title of the order for the serjeant at arms, and the com- 
mission of rebellion, the titles of which were mistaken, the mistake was amended. 
Dick. 135. — 7. A under a decree for payment of costs, being to appear and 

answer contempt merely, not ad eompareudum el tdvendum, but the cause for which it 
issued being specified by indorsement, is regular. 3 Mer. 543. 

(i) 1. The courts of common hiw appear formerly to have been of opinion that 
courts of equity had no authority to issue this [ffocess; for in 41 Eliz, it was held by 
the court ofking’s bench, that if a man be sued in a court of conscience, and will not 
obey, his body is to be imprisoned, and no commissuon ought to be awarded for the 
taking of his goods. Cro. Eliz. 651. Newl. 83. — 2. And it appears to have been 
ruled that if a man kill a sequestrator in the execution of such process, it is no murder. 
Gilb. For. Rom. 78. Newl. 83. — 3. And though sanctioned in lord Bacon’s time, yet 
sequestrations were then but sparingly used in process. Newl. 83. — 4. Now, however, 
whether considered as mesne process, or alter a decree, they are the established pro¬ 
cesses of the court. Newl. 83. 

(ml The sequestrators should keep the defendant actually out of possession, l Ves. 
jun. 86. 

(») 1. Once it was made a quasre whether choses in action are liable under a se¬ 
questration. 4 Ves. 735. Toth, 173.— 2 . And therefore, whether a court of equity 
will give any relief to a judgment creditor, as against the money of the debtor in tlie 
piiblK funds, 2 Cox, 235. — 3. But it is now settled that it will not. 1 B. A B. 387, 
390 ._4. So that dividends of bank stock being choses in action, cannot be seques¬ 

ter^. 1 B. &B. 387.— 5. And hence the common rule that stock is not liable to 
the payment of debts, during the life of the proprietor, in any other way than by his 
own specific charge, or under a commission of bankruptcy or an insolvency. 15 Ves. 

S 77 ,_6, Thou^ standing in a trustee’s name. 2 B. & B, 2.33. — 7. And debts are 

in the same predicament. 2 B. & B. 233. — 8. And see as to the difibrence in the 
^ect of a sequestration between rents payable by tenants, and funded property. 1 B. 
& B. 390. — 9. But a sequestration lies against a pension to A and his a.ssigns, payable 
at the treasury, when in tne hands of the assignee. 1 B. & B. 387. —10, Though a salary 
to an equerry to one of the royal family is not a subject of sequestration. 

1 Cox 315. — 11. So an equity of redemption cannot be taken in execution, under the 
f tyffg of frauds. 3 B. C. C. 478. 1 Ves. 1. 431.—12. So money in the hands of a 
trustee cannot be touched by equitable any more than by lepl primess. 2Anst38t. 

(o) 1. But on motion only.—2. And the counsel who moves for it has the warrant 
from the seneant at arms, with the return, in his hand. Newl. 18.—3. The suppo¬ 
sition of law Is, that the prior process is fiJed before the subsequent process issues. 
3 Atk. 569.—4. The days witfiin which this writ is made returnable, mean entire days. 
1 Ider. 245. 

If 
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If before the sequestration awarded, tlie defendant have conveyed his 
land {jp) by covin, the sequestration shall be awarded against the defend¬ 
ant and liis assigns. 2 Ca. Ch. 44. 

And the person, to whom tlie land is assigned, may be taken upon 
the sequestration. 2 Ca. Ch. 44. 

So, if land be settled, with a power of revocation, it will be subject 
to the sequestration. 1 Ca. Ch. 242. 

Though the decree was for payment of money, not for land, and the 
sequestration was for land at tlie time of the decree. Ca. Ch. 242. 

A sequestration binds from the time of awarding it, not of the execu¬ 
tion only. 1 Ver. 58. 

If the suit be for land, a sequestration shall be granted, and also an 
injunction for the profits, directed to the sheriff, or other commissioners 
specially appointed. Vide Practical Register in Chancery, 329. 

Where the suit was against a corporation for a debt due in their 
corporate capacity, (and against particular persons of the same con^ora- 
tioii, against whom, upon demurrer, the bill was dismissed) and the cor> 
poration did nut appear ,* upon an appeal to the lords in parliament 
from the decree for the dismission and the answer, plea ana demurrer 
of the particular persons (but the corporation, though summoned, did 
not appear) the lords ordered, that the bill as to the corporation should 
not be dismissed, that the court of chancery should award the usual pro¬ 
cess, and, if needful, a distringas (q), which should be served one month 
before the return, and if tlie corporation did not appear, or did not an¬ 
swer, that the bill should be taken p?’o confesso^ and the court 
-of chancery should make a decree accordingly. Ca. Ch. 206. Vide 
1 Ver. 121, 2. 

If again, the defendant appears, and afterwards does not answer, and 
all process of contempt goes; the bill shall be taken fro confesso^ and 
a decree accordingly. R. 2 Ca. Ch. 173, 237. Vide 1 Ver. 247. 

If process goes against one defendant to a sequestration (r) the plain¬ 
tiff shall afterwards proceed against the others, though jointly concerned, 
without him who was sued to a sequestration, as when one defendant is 
outlawed at common law. 2 Ca. Ch. 139. 

If after a sequestration the goods are embezzled by a stranger, he 
shall be examined for his contempt. 2 Ca. Ch. 82. 

But a decree in chancery does not bind the right of the land, but only 
the person, if he does not obey it. 1 Rol. 373.1.25. 4 Inst. 84. 

And if tlie bill be against husband and wife, and the wife appears 
without the privity of the husband, the bill shall not be taken pro ca^esso, 
1 Ver. 247. 

And therefore the court cannot impose a fine for non-performance 
of a decree. R. 4 Inst 84. 


p) 1. One claiming tide to an ^te seised by sequestrators, cannot sue them at law. 
9 Yes. 338.—^3. But must (on motion) be examined pro inUreste sm before the master. 
—3. And upon bei^ remrted to be clewly endded, the court will dischaige the seques- 
tradon as to him. For. Kom. SO. 

(f) Subpoena to compel relators to pay a sum of money; on non-payment, a d»- 
tringat issued. Dick. 73. _ ^ 

{r) 1. If a necessary defendant is in contempt, he must be prosecuted to a seques* 
tn^on before the cause can .be brought to a hearing a^nst the others. Fre. Ch. 99. 
<»-2. Unless be has not appeared, and is out of the kiu^om. 2 Atk. 5io. 

Nor 
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Nor decree damages for not delivering possession. R. 8 Bui. 3*. 

Yet there maybe a decree for quieting the possession. R. 3 Bui. 84. 

So a sequestration in mesne process determines {$) by the death of 
the party. 1 Ver. 58. (i) — if it be for a personal duty. 1 Ver. 166.— 
Otherwise, if it be after a decree. 1 Ver. 58. («) 

So a sequestration upon a bil4 lor a personal duty, does not avoid the 
dower of the wife, though the sequestration was before marriage. R. 
1 Ver. 118. 

So sequestrators (x) upon mesne process account for the profits, and 
retain only for satisfaction of the contempt. 1 Ver. 247, 8. (y) 

(D 8.) Injunction. — The force of it. 

An injunction (») out of chancery cannot supersede the proceedings 
of B. R. Vide 37 H. 6. 13,14. 

And 


(s) 1. The defendant, by clearing his contempt and paying the costs, may discharge 
the process,—Si. Unless in the case of a bill taken pro confetso ad compulandum, u^hen 
it will be kept on foot notwithstanding, to secure defendant’s appearance, and taking 
tlic account before the master. 3 Atk.468. — 3, So the apfiointnicnt of a receiver in 
the room of sequestrators, discharges the sequestration. 3 Ves. 32. —4. And a receiver 
having been appointed, with jthe usual directions for the tenants to attorn, and a tenant 
having been served with a writ of execution of the order, and arrested upon an attach¬ 
ment, and turned over to the Fleet, sequestration was refused. Dick. 798. — 5. See os 
to whether sequestration will be discharged as against real estate only. Dick. lOG. 

(/) 1. 3 Atk. 594.—2. But it is revived with the suit. Dick. 132. 

(»} Ifafler a sequestration nut against a peer or member of parliament for want of 
his answer, he answer, and the answer be reported insufficient, the plaintiff' must move 
again for a sequestration nui. Dick. 152. 

(jr) 1. It appears that commissioners under a writ of sequestration have authority to 
break o))en doors in discharge of their office, by comparison with the proceeding under 
a commission of rebellion. 2 Mcr. 395.—2. But qusrc as to their authority to seize 
books and papers, &c. belonging to a corporation. Ibid.— 3. Applications to empower 
sequestrators in mesne process to grant leases, have been refused. Dick. 638. — 4. It is 
a conteamt to disturb their possession. 9 Ves. .336. 

(y) 1. Sequestration upon mesne proems may be executed.—2. By making the tenants, 
in the case of landed property, attorn and pay rent to the sequestrators. 4 Ves. 738. Dick. 
576.623.-3. And in the case of personalty, by directing a sale of so much as will coverthe 
sequestrator’s expences. 1 Ves. jun. 86. Dick. 711. — 4. But not of more, unless the 
goods are of a perishable nature, 3 Ves, 2.3. Dick. 3.35.354. 3 B. C. C. 72. 2 Cox, 284. 

1 Ves. j. 86. 2 V.& B. 184. Vide Amb. 421. 4 Ves. 735. — 5. And any sale must 
be by the court; nor can the sequestrators act of themselves, Buttb. 272. Barnard, 
212.—6. And the motion to sell must be on notice. 9 Ves. 208.— 7. Formerly it was 
held, that the sole object of a mesne sequestration was to forward the farther process 
of tiding the bill pro confetso ; and therefore any sale of personalty was refused. Amb, 
421 . 3 B, C. C. 72. 2 Dick. 622 . Vide 1 Vern. 248. — 8. Unless for non-payment 
of money. 3 B. C. C. 362. — 9. They have been ordered to sell a leasehold estate. 
Dick. 107. Vide 3 Ves. 22 . —; 10. The sequestrators must account for what they re¬ 
ceive, and bring the money into court; to be repaid to defendant on clearing his 
contempts, subject to their fees. — 11. Which they may claim, notwithstandiag a con- 
siden^m lapse of time since the issning of the sequestration, provided they have made a 
return from time to time of what they have seised. 3 Atk. 594.—12. The cosU of the 
writ are taxed by the master; and the sequestrators are allowed sometimes a poundage 
sometimes a gross snm. Hind, 140. Newl. so, 

(*) 1. An injunction is a prohibitory writ, issuing by the order and undw the seal of 
a court of equity, specially prayed for by a bill in which the plmntiff*s title is 
set forA, restraining a person from doii^ an act, other than a crSmihal act, 
which appears to be against eqiuty or conscience. Mitf. 124. 6 Mod. 16. 1 Mad. 
T. 104,105.—2. It sometimes precedes, sometimes follows a decree. Ibid.— And 

thence 
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And therefore, the court will give judgment, if it be prayed, notwith¬ 
standing an injunction. R. 22 Ed. 4. 37. b. 

And if the injunction be .not upon the attorney, he may pray it. 
Diet. 22 Ed. 4. 37. b. 

But if a person, served (a) with an injunction, afterwards proceeds at 
common law, it is a contempt to the chancery, and he will be com¬ 
mitted. Semb. 22 Ed. 4.37. Yet there it was said perHussey, thatB. R. 
would grant a habeas corpust and dismiss him. 

It shall be served in the same manner as a subpeena. Vide Practical 
Register in Chancery, 197.(6) 

And 

thence is of two kinds, of which the one is the writ remedial amongst the most ordi- 
nary objects of which the following may be enumerated: to stay proceedings in courts 
of law, in the spiritual courts, the courts of admiralty, or in some other court of equity; 
to restrain the indorsement or negotiation of notes and bills of exchange, the sme of 
land, the sailing of a ship, the transfer of stock, or the alienation of a specific chattel; 
to prevent the wasting of assets or other property pending litigation ; to restrain a trus¬ 
tee from assigning the legal estate, or from setting up a term of years; to restrain as¬ 
signees from making a dividend; to prevent the removing out of the jurisdiction, 
marrying, or having any intercourse which the court disapproves of, with a ward ; to 
restrain the commission of every species of waste to houses, mines, timber, or any other 
part of tlie inheritance; to prevent the infringement of patents, and the violation of 
copyright either by publication or theatrical representation; to suppress the conti¬ 
nuance of public or private nuisances; and by the various modes of interpleader, re¬ 
straint upon multiplicity of suits, or quieting possession before the hearing, to stop the 
progress of vexatious litigation. These, however, are far from being ail the instances in 
which this species of equitable interposition is obtained. It would indeed be difficult 
to enumerate them all, for in the endless variety of cases in which a plaintiff is en¬ 
titled to equitable relief, if that relief consists in restraining the commission or the con¬ 
tinuance of some act of the defendant, a court of equity administers it by means of the 
writ of injunction. £dcn, Inj. 1, S. — 4. The other species of injunction is called the 
judicial writ, and issues subsequent to a decree : it is a direction to yield up, to quiet, 
or to continue the possession of lands, and is properly described as being in the 
nature of an execution. Eden, Inj. 2.— 5. May be obtained at various stages 
of the suit, according to the circumstances. Ibid. — 6. And if to stay waste, or 
other injuries of an equally urgent nature, upon filing the bill, and making 
affidavit of the uigcncy, it will be granted immediately to continue till answer put 
in, and further order made; and the mode of obtmning it is, in iertn, by motion 
(though before service of subpoena, and without notice to the adverse party); in vacation, 
or between the seals, by petition and affidavit, and certificate of the bill filed. Ibid. 
— 7. On putting in his answer, the defendant may obtain an order nm to dissolve the 
injunction; and the court,upon arguments drawn from considering the answer and afft- 
davit together, will cither dissolve or continue the injunction to the hearing; if no 
cause is shewn, then it is dissolved upon motion, and affidavit of service of the order. 
Ibid. 

(а) 1. To proceed after notice of the order will be a breach of the injunction, without 

personal service of the injunction or order, s Atk. S64. 567. 2 V. & B. 349.— 

2. Therefore, though the act in viohition was done before the injunction was sealed. 
1 Dick. 116. — 3. Hence where a defendant is in court when the order for an injunction 
is made, he is bound by it from that time, although it be not formally served till some 
time afterwards. 4 Price, 346. 3 Atk. 564.567. — 4. So where he is present in court 
during the motion, though absent when the order is pronounced. 14 Ves. 136. 18 Ves. 
522. — 5. Or having^ been served with a notice that the order has been made, does not 
deny, when the motion is made for bis commitment, his belief that the order was made. 
S V. & B.349. — 6 . But the phuntiff’s lying by after order obtained, will preclude his 
furnishing a contempt in any of the above cases, is Ves. 522. — 7. An injunction, when 
sealed at the next seat, operates from the order, not from the sealing. 3 Mad. 220 . 

(б) 1. The practice however seems to be, to serve only a copy of the writ upon the 
defendant personally, shewing him the original at the same time. Newl. lOl. — 2. And 
wen personal service will, under circumstances, be dispensed with, and a service upon 

tbc 
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And if, after ftenrice it shall be disobeyed, all process for contempt 
issues, dll the ofiender be tsiken and committed, upon an afl'idavit of his 
disobedience (c). Vide Practical Register in Chancery, 217. 

And when he is taken he shall be committed (d), until he obeys, or 
gives security for his obedience, and shall not be heard in the principal 
case, until he obeys. Vide Practical Register in Chancery, 217. 

If execution be taken out, alter an injunction, the party shall make 
restitution for all damage that appears to be done to the plaintiff by bis 
aflidavit. 1 Ver. 207. 

No one shall be restrained by an injunction, if he be not named. 

But if it be served upon the attorney, &c. and the defendant after¬ 
wards proceeds himself, he will be in contempt. 

And, if a man disobeys an injunction, he will be in contempt, tliough 
it was not regularly obtained. 2 Ca. Oi. 204. 

And, though the party would not permit him to have a writ, to ex¬ 
amine it with the copy served. Seinb. 2 Ca. Ch. 204. 

An injunction may be by parol, to one present in court. Vide Prac¬ 
tical Register in Chancery, 197. 

Or it shall be in writing. Vide Practical Register in Chancery, 197. 

(D 9.) For staying proceedings at common law. (e) 

Chancery {/) will (g) by injunction stay all proceedings (//) at (*) com¬ 
mon law(j{:). Vide Practical Register in Chancery, 196. 

Somc- 


the attorney substituted; as where the injunction is to restrain an action at law, and 
the plaintiff in that suit reside* abroad. Ibid.—3. And where the defendant abscoiuled, 
service at the last place of abode of defendant's wife, was ordered to be good service. 
5Vei. 147. HVes. 205. . 

(c) 1. Upon motion after notice. — 2. The notice of motion being served personally. 

6 VbS* 488* 

(rf) If the breach was in' consequence of an error in judgment, rather th.an a wilful 
contempt, the court seldom proceeds to the extremity of a committal, hut orders the 
party to pay the costs of the application. Newl. 101. 

(e) It frequently happens that a person, in consequence of some circumstance of 
which judicial notice can only be taken in a court of equity, has an advant^c m pro¬ 
ceeding in a court of ordinary jurisdiction, which must make that court an instrument 
of injustice. There are also many cases in which the legal defence to a claim set up at 
law rests either exclusively, or in a great degree, within the knowledge of the party 
advancing the claim, by which means that defence can Only he obtained through Ibe 
assistance qf a court of equity. As it is gainst conscience therefore that the party 
should in the one case make any use of the advantage of which he is thus inequitably 
possessed, or that he should in the other proceed in the assertion of his claim, wjthout 
communicating the information, it has become one of the most ordinary ,iJiodes of 
equitable interposition to afford relief by injunctions to stay proceedings at law. Eden, 

An injunction to stay proceedings in other courts may be obtained where there 
is a concurrent jurisdiction, or where something is suggested which affects the equitable 
right of the party in the proceedings in the other court. 1 Mad. T. lOC. — 2. Where 
two courts have a concurrent jurisdiction of the same thing, that court is entitled to' 
retwn the suit in which it is commenced, and may enjoin any other court from pr^ 
ceeding in thesuit. Ibid. — 3. It has however been decided, that it a bill is brought 
in the exchequer to foreclose, the defendant may file a bill^ in the court of chancery to 
redeem, and that a plea of the former suit cannot be sustained. 1 Vcm. 220. — 4. It 
may be true that such plea is bad; but the court of exchequer pemaps might on appli¬ 
cation, have given the party relief by means of an injunction. 1 M.id. T. 106.—A So 
in cases in which the court of chancery and the spiritual courts have a concunrent 
VoL. II. E e jurisdiction. 
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Sometimes it stays trial (Z), or, after a verdict, it stays judgment, or 
after judgment, execution, or if the execution hath been executed, it 
will stay the money in the hands of the sheriflF {m). Vide («) Practical 
Register in Chancery, 201,2. ^ 

jurisdiction, the court of chancery will not, with some exceptions, binder the spiritual 
court, being first possessed of the suit, from proceeding in it. Free. Cb. 546. l Mad. 
T. 107. 

(g) With this reservation, that an abuse of this jurisdiction will bo guarded against 
wit^thc nicest care. 2 Ves. 80. 

(Jk) 1 > But the process of a court of law upon an award made a rule of court under the 
statute cannot be stayed. 14 Vcs. 550, — 2. Though the rule might be otherwise, 
wherb the award was made in the course of a cause. Id. 552. 

(t) 1. If a suit is instituted in the spiritual court for tithes, and a modus is set up as 
a defence, the court of chancery or exchequer will grant an injunction to stay pro¬ 
ceedings in the spiritual court. 1 Fowler, 511. Vide Bunb. 176. — 2. But if a suit is 
there instituted for subtraction of tithes, and the defendant brings a bill to establish 
a modus, and on the bare suggestion of a modus, moves for an injunotion to stay the 
proceedings in the ecclesiastical court, it will not be granted. 1 Mad. T. 107. — 5. If 
indeed the modus pleaded is admitted, the ecclesiastical court may then proceed upon 
the modus; but if denied, that court cannot proceed tria/ioms defectum. .5. Atk. 

627. — 4. But where a bill was brought in the ecclesiastical court to establish inoduses, 
some of which the defendant admitted, and denied the rest and greatest part, the court 
of exchequer granted an injunction. Bunb. 176. — 5. Chancery will, on a bill filed, 
grant an injunction to the spiritual court to stay a husband’s proceedings in that court, 
to obtain a legacy given to his wife. Free. Ch. 548. Vide 1 Dick. .575. l Atk. 491. 
—6. So where a suit is instituted in the spiritual court by a father for an infant’s Icpcy. 
5 Atk. 629. — 7. And in all cases of legacies where there is a trust, or as it has been said, 
any thing in the nature of a trust, chancery will grant an injunction. 1 Atk. 491. Vide 
1 Dick. 98. 2 Dick. 769. — 8. But no injunction lies to stay proceedings in the admiralty 
court in a suit for the condemnation of a ship, on the ground that a note had been ob¬ 
tained by duress from the captain acknowledging the right of capture, a Atk. 550. 

( A:} 1. This injunction issues by order and under uie seal of the court, not upon 
account of any supremacy which the court assumes over a court of law, but in respect 
of its jurisdiction as a court of equity, by which it controuls the party, and not Oie court 
from proceeding at law. 1 Atk. 650. — 2. The court of chancery in these cases admits 
the jurisdiction of the court of common law; and the ground on which it issues the 
injunction is, that the parties are making use of the jurisdiction contrary to equity and 
conscience. 1 Atk. 516. — 5. It is a general rule, illustrated by an abundance of cases, 
that whenever a party by fraud, accident, or otherwise, has an advantage in proceeding 
in a court of ordinary jurisdiction, which must necessarily make that court an instru¬ 
ment of injustice, a court of equity to prevent a manifest wrong will interpose by re¬ 
straining the party whose conscience is thus bound from using the advantage he has 
improperly gained. Vide Mitf. 116. 

f) 1. Notwithstanding the common injunction allows the defendant, being in a con¬ 
dition to demand a plea, to proceed to trial; yet will the court extend the injunction to 
stay trial, upon the plaintifi'’s affidavit of belief, that the defendant’s answer will afford 
a clefence to the acuon at law. 16 Vcs. 225. — 2. Nor need the affidavit be particular 
respecting the anticipated discovery. 2 Dick. 729. 15 Ves. 385. — 3. Unless the de¬ 
fendant is abroad. Scmb.2 B. C. C. 640. — 4. An affidavit, however, that the plaintiff 
is advised and believes that he cannot safely go to trial without the answer, will 
not under any circumstances do. 16 Ves. 225. Vide cont. 2 Dick. 728. 8 Ves. 46. 
16 Ves. 880. —5. Such injunction too must always be bottomed upon the common 
injunction. 5 B. C. C. 87. lo Ves. 450. —6, And if moved for on the eve of the assizes, 
security far costs will be required. 15 Ves. 454. 

(nC)\.ItisatvestablishedtuVe,thatwVicTeaveTdicthas\>cen obtained atlaw.and the 

material allegations in the plaintiff’s bill, seems necessary! 2 B C C 
'■ 1 .10 Vcs. 144.' 5 B. C C. 75 __ Or if partonlv ofa iIwUmln* i. .. 

I by »Ji.fa., it may issue to restrain the suing out ofa ea.id.* 


.so.* 


3. And where 
such 
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It shall (o) be granted to stop proceedings at common law, if the de- 
mndant {p) makes any delay; as, if he does not appear \ipou the subpoena, 
but an attachment is awarded (y), an injunction shall be granted until 
answer. 

So, if the defendant be beyond the sea (;■), or absconds, by whicli 
means he cannot be served. Vide Practical Register in Chancery, 198. 

Or, if he prays time to make his answer. 

Or, takes out a dedimus potestatem to take his answer in the country; 
and the defendant ought to take notice thereof, without service of the 
injunction. 1 Ver. 25. Vide Practical Register in Chancery, 200. 

So, in the exchequer, if there are exceptions to the answer, and a ma¬ 
terial exception is discovered to the court, upon motion. Rules and 
Orders in Exchequer, 16. Rule 41. 

And such an injunction shall not be restrained as to a prosecution of 
an undcr-sherifF for a contempt before. 1 Ver. 25. 

If an injunction be upon a dedimus^ before declaration, the plain¬ 
tiff cannot declare, and shall not proceed against bail. Per King, 
5 Geo, 2. 17- 

If after declaration, he may proceed to judgment, and the execution 
only is stayed. 5 Geo. 2.17. Vide 3 P. W. 146. 148. (s) 

An injunction until answer (i) if it be not continued within fourteen 
days after answer made, and upon a certificate of the register, if there 
be no motion for the continuance of it (m) upon the merits of the 


such injunctions are prayed by the bill, there is commonly a suggestion in it; such as 
that the complainant is not able, for some reasons therein stated, to make his defence 
in the other court, though he hath a good discharge in equity, or that the other party 
proceeds at law for a penalty, and threatens to make the complainant pay, or that the 
other court has not jurisdiction of the cause, which is cognizable in tiic court where he 
hies his bill, or that the other court refuses some rightful advantage, or docs injustice to 
him in the proceedings, ^r has not power to do him right. Prac. Reg. 933. 1 Mad. 
T. no. 

(o) 1. Injunctions are not of right, but discretionary. Arab. i)!).— 2. And of late 
years have been allowed with greater liberality than formerly. 7 Vos. .TO7. 

(p) 1. An injunction lies only against a party to the suit — 2. And in the common 
case of an injunction after a decree, in the absence of a creditor, no one appearing for 
him as counsel, which might make a difference, it seems that he could not be proceeded 
against for a breach of the injunction. 7 Ves,257, 258. 

{q\ 1. Or does not answer. — 9. lints, to an amended bill, notwithstanding the ori¬ 
ginal bill was answered, no injunction having been before obtained or applied for. 
1.3Ves.323. S Barn. 3.32. — 3. But not after the dissolution (whether on the merits or 


for want of shewing cause), of an injunction previously obtained. 3 Atk. 694. 2 Ves. 19. 
3 B. C.C. 425.— 4. Nor where an injunction has been refused upon the merits, when 
applied for on the coming in of the answer. Kinncar v. Lomax, Ncwl. 93. 

(r) Where defendant is abroad, a special ground must be laid, proving the mate- 
riality of the discovery required. 2B, C._C. 640 . 

(rj 1. If at the time or obtaining the injunction, the defendant h in n condition to 
demand a plea, the terms of the injunction allow him to call for a plea and proceed to 
trial and for want of a plea to enter up judgment; andexMution only is thereby stayed. 

erved, sue out a sd./a. to than one will not be dissolved till all 

(t) l'. An injunction against more defend^^^^^ 

lave answered. Bam. 354. 2. Un ,. nossiblv be expected. Newl. 98. 

lere formal parties, or from whom ^ yil dissolves the injunction, 

- 5 . The allowance of a plea or 
nless accompanied by an answer. Wy. . . 

(«) Vide supra. E €'2 


causes 
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cftuse (x), or the insufficiency of the answer (^), the same term (*) or 
tlie first seal afterwards (a), shall be dissolved without motion (6). J 

An injnnctioti shall be granted for staying proceedings at law, until 
the hearing oftlie cause, when the action sued is for an old debt. Vide 
Practical llegister in Chancery, 198, 202. 

Or, the creditor and debtor are dead for a long time passed before the 
action commenced. Vide Practical Register in Chancery, 198. 

So, when the defendant confesses that, which shews there was no 
cause of action, by his answer. Vide Practical Register in Chancery, 
198. 

Or, any record, or writing shews it. Vide Practical Register in Chan- 
t^ery, 198. 

As, if the defendant sues execution upon a statute, contrary to the 
deleazance. 

If he sues a bond, when he was the cause of the non-performance of 
the condition. 

If he sues a bond with a great penalty, whore the cause of the fprfei- 
ture was small. 

If the cause of action accrued by fraud. 

If tlic bond, or judgment was obtained by fraud. 

If the consideration fur the giving of a bond, judgment, &c. was never 
performed. 

If the daughter of the obligee takes part of the money, which the 
obligor was paying; though she was the wife of the obligor, but parted 
from her husband. 1 Ch. II. 68. 

So, when the defendant commences an action, after the bill exhibited, 
for a thing demanded in the bill. 

So, if there be a suit depending in the spiritual court for the probate 
of a codicil, by which the obligation sued is discharged. R. Hard. 96. 


(r) 1 . The general rule in shewing cause against dissolving an injunction is, that no 
affidavit contradicting the answer, or asserting a fact not admitted by it, can be read, 
unless in the case of waste or infringement of a patent. 3 P. Wms. S5S. — 2. Not 
therefore in the case of an injunction to prevent the negotiation of a bill of exchange. 
0 Ves. 3S«. 

(y) 1. So the having procured a reference of the answer for impertinence, maybe 
shewn for cause againstdissolving the injunction. 1 2 Ves. 18. — 2. The court,however, 
in the case of insufficiency, will order the plaintiff to |>rocure the master’s report upon 
the insufficiency in four days, in that of impertinence in a week, or in default thereof, 
the injunction to stand dissolved without further motion. 14 Ves. 534. 

(a) l.It often happens that when the day for shewing cause arrives, the plaintiff in¬ 
tending to insist that there is sufficient ground, from the facts in the answer, to support 
theinjunction,is not ready to go into the discussion at that time; inthiscase it is of course 
to allow the plaintiff time, upon his undertaking to shew cause on the merits within a 
short time. Newl. 98.— 2. If however the motion to dissolve the injunction be made 
at the last seal after Trinity term, the plaintiff cannot have time till the next day of 
motions upon the usual undertaking to shew cause on the merits, but will be permitted 
to shew cause during the petitions. 5 Ves. 552. 

(а) The plaintiff cannot shew exceptions for cause on the last seal after an issuable 
term, when the injunction stays trial. Newl. 97. 

(б) 1. As to whether amending a bill after an injunction puts an eud to the injunction, 
see 2 Dick. 536. 5 Anst. 65. 1 Dick. 255. Newl. 99, 100. — 2. It is usual, when an 
amendment is necessary, to apply for leave to amend, without prejudice to the injunc¬ 
tion, Newl. 100. — 3. If exceptions we taken to the answer, it would be clearly irre- 
gulu to move for the common order to amend till the exceptions are disposed of. 2 S. 
& L.5t5. 
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So, there shall be an order to stay proceedings against a defendant, 
who is an atnbasador in the service of the king beyond sea, for a year 
and a day, unless he returns sooner. 2 Ver. 317. 

But an injunction shall not be granted to stay proceedings at law 
upon a bare suggestion of the plaintiff by his bill. 

Nor shall it be granted in the exchequer (c), but upon tnotion in 
court, and good cause. Rules and Orders in Exchequer, 16. Rule 41. 

It shall not be granted or dissolved upon a petition. Ord. per. Cla. 
Rules and Orders of Chancery, 123. Vide Practical Register in Chan¬ 
cery, 203. {d) 

It 


(c) 1. The common injunction may in chancery he obtained upon motion or petition 
to the master of the rolls, and is to continue till answer or further order.— V. And rio 
affidavit of merits is rc(|uired, unless wltere defendant is residing abroad, in which 
case the plaintiff* must, when lie moves for the injunction, support the material facts 
alleged in the bill, by an affidavit. — And where defendant is abroad, if, after an 
answer is put in to the original bill, on which the plaintiff neither moved tor an injunc¬ 
tion, nor excepted, he amends the bill; the court will not grant an injunction for want 
of an answer to these amendments, though verified by affidavit, unless the plaintiff can 
satisfactcdly account to the court why the new facts were not put iii to the original bill. 

11 Ves. 565. — si. The common injunction does not extend to stay proceedings in the 
spiritual court, as it does to stay proceedings at law; so that wheiicfrer proceedings in 
the spiritual court are to be stayed, it is to be moved specially; and it seems that the , 
same rule holds with respect to proceedings iii the court of admiralty. 1 1. Wms. 300. 

95s • 

(d) 1. It is directed both by lord Bacon’s and lord Clarendoh s orders, that no in¬ 
junction for stay of suit should be granted or revived upon peiUion. Bcaincs Ord. 18. 
35 214 Eden Inj. 45.-2. This, savs Mr. Eden, .seems to have been understood to 
be the practice’at a much earlier period; the granliug injunctions without bill pre- 
viouslv filed bavin*' been one of the articles of impeachment against cardinal Wolscy. 

4 Inst 9‘> Eden, Inj. 'IS. — 3. There are indeed instances, he continues, siiliscqiient to 
these orders, of injuncrions granted in causes which had alratcd and not been revived. 

I Eq. Abr. 5285 . — 4. There is also a case where a manor with an advowson npnendant 
had been mortgaged, and the church becoming vacant pending a suit to foreclose, m 
which the court granted an injunction to stay proceedings m a quarc tmpedU brought 

by the mortgagee, though the defendant, the mortgagor, hid not fi nd a bill. 2 Vern. 
401 —5 l^»ese, however, he observes, are precedents winch would not lie followed 
at present; and it is laid down in all the books as an established rule, that an > 5 |«nction 
to stay proceedings at law will not be granted except upon bill fil^l. Wy. Pr. -K. w. 231. 
Harr Ct Pr. 544. 1 Turn. Ch. Pr. 361. Edcii, Inj. 46. - 6. Thus where a bill was 
filed bv a seller for a specific performance, and an injunction was moved for to restrain 
the purchaser from preceeding at law to recover the deposit from these Her s attornqr, 

5 whom it was paid, the motfon was refused with costs the attorney not being a party 

to the suit. Brown V. Frost, Sued. V.&P- 196.-7. To this rule, Wcver.tkere are 
certain Exceptions: as where a decree has been made against an executor for the ad¬ 
ministration of assets, in which case the court will interp^e by injunction ftttke apph- 
cation cither of the executor or of the heir, or of the plaintiff in the rause, to rfestrain 
a creditor who is no party to the suit from procecd^g at law. Eden, I^j. 31. —• 
5 wK Pontiff; having Lcted to proceed in equity, is resti^ned from preceding in 
tbp cause at law, by the order which directs him to elect. Id. 34.- 9. ^ere^er a 
deyeTthc court at the appUtation of the defendant, restrains the plaintiff froth pro- 
decree the c , matter. Id. 36, — 10. By another exception, the necessi^ 

or the sheriff, ifWded against by theplhinri^ 
rt kw, tSe^a bill for an injunction, has been sop^eded, ““»• 

dered such nroceeding as a breach of the injunction already granted, Eden, Inj. 46.78. 
i S TheHre also instances where causes have been ifepciiding for other pu^tei 
JiTiblch ideations have been made without bill Hied, to m ^ 

iL oHn ecclesiastical court; and upon the party undertaking to file 
diately. the court has stay^ proceedings until MCh bill Eden, Inj. 47. 12. Time 
whS/therc was a decree which had been affirmed by the honse of lords, declaring 

E e 3 that 
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It shall not be granted to stay or remove a suit by cei Uorari, until a 
bond be given that the bill is sufficient for that purpose, and it shall be 
proved within fourteen days after tlie writ of injunction delivered. Vide 
Practical Register in Chancery, 41. 

And if not done, upon certificate of the neglect by the examiner, it 
shall be dismissed with costs, and a procedendo granted. Vide Practical 
Register in Chancery, 41, 2. Vide post, (2 0.1.) 

It shall not be granted after verdict usually, without bringing the 
money recovered into court. Vide Practical Register in Chancery, 
202 . 

But before verdict, the money is not usually brought into court. 

An injunction after a verdict shall be delivered into tlie hands of the 
chancellor himselli with the order upon which it issued. Vide Practical 
Register in Chancery, 197. 

If money is brought into court, in order to have an injunction to a 
suit upon a bond, it it allerwards appears that the greatest part of the 
bund is paid, tlie money shall be redelivered, on security to pay all tliat 
is due. Ch. R. 1. 

It shah not be granted to an ejectment, though the lessor had five 
verdicts against his title in other ejectments. Eq. R. 2. 

If the plaintiff after an injunction does not proceed for three years, 
(or as Shepherd says for three terms), it shall be dissolved ex cursu. 

I fit be obtained by misinformation, or abuse of the court, it shall be 
dismissed with costs. 


that certain fee farm rents passed by a will, and directing the trustees to convey, the 
<leFendaut, in order to obtain the opinion of a court of law, having afterwards distrained 
for non-paynient of these rents, upon an application for an injunction, lord King ob¬ 
served, that though he thought himself not warranted in granting an injunction witliout 
hill, yet he would not endure to see thejiistice of the court questioned, and accordingly 
made an order to stay the proceedings at law till a bill was brought for an iujunction. 
‘2 £q, Ahr. 527. Eden, Inj. 47. —13. Upon this authority, lord Hardwicke, in the cause 
of the Duke of Buckingham v. Duchess of Buckingham, in which the duchess, after a 
decree directing the trusts of the will of her late husband to be carried into effect 
(which had been affirmed in the house of lords), applied to the spiritual court, and cited 
the executors to prove the will per ieslet; whereupon Mr. Sheffield moved for an iu¬ 
junction to stay her proceedings in the ecclesiastical court: and lord Hardwicke said, 
that he did not think himself authorized to grant an injunction, which could not be 
done without a bill for that purpose; but as there appeared reason to stay the duchess's 
proceedings, he made the same order as in the case last cited. 2 £q. Abr. 526. Eden, 
Inj. 47.—14. Lord Thurlow, under similar circumstances, refused an injunction. I Cox, 
286. Eden, Inj. 48.— 15. But it docs not appear that the expedient of granting an 
injunction till bill filed was suggested to him. Eden, Inj. 48.— 16. In that case tiicrc 
had been a decree for a specific performance of an agreement for a lease, which had 
licen accordingly executed; the plaintiff however brought an action against the defenr 
^ant to recover damages for the delay in performing the agreement. His lordship 
thought, that although the defendant would have been clearly entitled in a new suit, 
yet the decree having been wholly executed, the court would not make such an order 
in the original cause. Eden, Inj. 48. — 17. In a recent case, however, in Ireland, where 
the precedents of lord King and lord Hardwicke were cited, this indulgence was car¬ 
ried to a considerable length. A bill for the s||)ccific performance of an agreement had 
been dismissed with costs, the plaintiff not having been able to make a good title. He 
then brought an action upon tlie agreement^ and upon a motion made by the defendant 
to restrain him from proceeding at law, lord Manners granted an injunction, upon the 
defendant’s undertaking forthwith to file a bill. 2 B. & B. 349. Eden, Inj. 48. 

(D 10.) For 
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(D. 10.) For cause of privilege. 

An injunction shall be < granted to stay a suit, when the defendant ig 
privileged to be sued in chancery. Vide Prac. Eeg. in Chan. 216. 

When money was lent to the defendant for a loan to the king. 1 Ch. 
It. 44>. 

When the plaintiff suSs in the exchequer for the same caus^ there 
shall be a rule that he sh^l make his dection in which court he will 
proceed; if he chooses in the exchequer, the bill in chancery shall be 
dismissed; if in chancery, an injunction goes to the exchequer. 3 Ch. 
Rep. 2. 

(D 11.) For staying waste. 

By the common law, a prohibition went out of chancery against tenant 
by the curtesy, iii dower, or as guardian, at the prayer of him who had 
the inheritance, to inhibit waste, and drat before waste committed. 
2 Inst. 299. 

So, now, an injunction shall be granted upon an affidavit of waste 
committed, to inhibit any waste to be committed by tenant for life or 
years. Vide Prac. Reg. in Chau. 212,213. 

Or, to inhibit meadow or other pasture, not ploughed within twenty 
years, being ploughed. 1 Ch. R. H. Ch. R. 189. Vide Pract. Reg. 
in Chan. 212. 

So, to inhibit ancient inclosures being thrown down. Vide Pract. 
Reg. in Chan. 212. 

Or, houses being pulled down. 2 Ca. Cha. 32. Vide Pract. Reg. 
in Chan. 212. 

And it shall be granted also against tenant after possibility, &c. if he 
pulls down the seat, &c. 2 Ca. Cha. 32. 

Or, against him, who in respect of a trust, &c. is not liable to an 
action of waste. Ibid. 

[If lands are limited to A. for life, to trustees to preserve, &c. to firs^ . 
See. sons of A. in tail, remainder to B. for life, to his first, &c. sons in 
tail, reversion in fee to A., the court will grant injunction, and continue 
it till hearing, to stay A. cutting timber, at the suit of B., though he has 
not the immediate remainder, or at the suit of the trustees to preserve, 
&c. T. 1744, 3 Atkyns, 94.] 

[If a father devises lands to his son and his heirs, but if he dies before 
twenty-one without issue, to his daughters, and directs in that case the 
lands to be sold, and the money divided among them ; die court will 
grant injunction to prevent cutting timber till the son is of age; for till 
of age, he shall be considered as trustee of the inheritance for the benefit 
of the daughters. M. 1744, 3 Atkyns, 209.] 

[The court will grant injunction to restrain tenant for life, without im¬ 
peachment of waste, from cutting down trees in lines or avenues, or 
ridings in a park, whether planted or growing naturally, or trees not of 
a proper growth to be cut. P. 1745, 3 Atkyns, 215. See also 2 Vem. 
738. 1 Term Rep. 56.] ^ 

[So, also, to restrain him from defacing the ma'.sion-house; and not 
only so, but will oblige him to put it in the same plight in which ho 
fbund it. Prec. Ch. 454.] 

[The court will grant injunction to stay waste, at the suit of th 
ground-landlord against an under-lessee, who holds by lease from th 
original lessee. H. 1750, 3 Atkyns, 723.] 
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[Or, against tenant (or life, at the suit of remainder-mati in fee^ 
though there is an intermediate remainder. Ibid.] 

[Or, against mortgagee in fee in possession, for cutting timber, if he 
docs not apply the money in sinkihg princii>al and interest. So, gainst 
a mortgagee for years. Ibid.] 

[If tenant for life, without impeachment of waste, has cut titnber, so a» 
not to leave sufficient for repairs^ the court will restrain him from cutting 
any more without leave of the court. T. 1749, 1 Vesey, 264.] 

[The court will grant an injunction on a forcible entry, against coiri- 
missioners of turnpike digging gravel in land leased for 21 years, and 
turned into a garden, whereof plaintiff has been three years in possession. 
M. 1748, 1 Vesey, 188.] 

[To restrain reetbt frdm Ciitting timber in the cHnrch-yard till hear¬ 
ing, except for repairirig parsdnage-house, out-houses, chancel or pews. 
M. 1741, 2 Atkyns, 217.] 

But it shall not be granted against him who has the inheritahee, unless 
he bo Only a thistec, or in such like special case. Vide Pract. Reg. in 
Chan. 212. 

Nor, against him who has an estate dispunishable of waste. Ibid.— 
Cent, if he pulls down the ancient and capital house, 8cc. Per Chan¬ 
cellor, 2 Ca. Ch. 32. 1 Sal. 161. 1 Ch. R. E. of Oxford, 10. Vide 
1 Vcr. 23. 

Nor, against a lessee who had agreed to pay 20f. an acre ann, 
increase of rent, if he ploughed a meadow. 2 Ver. 119. 

Yet, if a lessee without impeachment of waste, about the end of his 
term, intends to cut down all the trees, &e., an injunction shall go; for 
that is contrary to the public ^ood. R. 1 llol. .380. 1.5. 

But nobody can sue in equity against a lessee without impeachment of 
waste, for damages for pulling down houses, or cutting dowh trees. 

1 Rol. 379. T. 

Although he avers that there was oil agreement that the party should 
liot commit voluntary waste; for there cannot be an averment contrary 
to a deed. R. 1 Rol. 379. 1.40. 

[In a special case on a particular right, the court will not grant injunc¬ 
tion before answer. T. 1752, 2 Ves. 453.] 

[An answer being insufficient, is not ground to continue injunction; it 
must be excepted to; and if reported insufficient, it may revive. T. 1752, 

2 Vesey, 452.] 

[Hie court will not grant an injunction to stay digging mines where 
defendant claims the inheritance, till the answer is come in, or defendant 
in default; but if he has only a term for years, or life, and the reversion 
is in jilaintiff, will grant it before answer. P. 1747, 3 Atkyns, 496.] 

[On motioh to 'stay tvaste, a particular title must be shewn. 1 Brown, 
Ca.Ch. SVO 

i(t> IS.) For restraiiiing'other acts.] 

[If a sole right to a ferry appears by record, the court will grah.t injunc¬ 
tion before answer, to restrain others from using feny-boats there; but 
Nmre must be full affidavits that plaintiffs keep up sufficient ferry-boats, 
not. Anon. T. 1*750, 1 Vesey, 476.] 

^lie Court viiiil grant injunction to stop a building in London, which 
ructs lights, till the right is tried at law, and order the scaffolds and 
ils to be pulled down. T. 1750, 1 Vesey, 543.] 

. . IS 


[Xnjtino 
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[Injunction to «tay building must be on stopping ancient lights^ fiw 
which there is prescription, or on agreement. T. 1752. 2 Vesey, 452.] 
[If a uusauce is pulled down, the court will not give leave to re>erect, 
and quiet the possession till the hearing. H. 1750, 2 Vesey, 193.] 

[If a defendant admits he has done waste, before filing the bill, diough 
he swears he has done none since, the court will not dissolve the injunc¬ 
tion. Anon. P. 1747, 3 Atkyns. 485.] 

[An injunction may be granted to restrain defendants in an informa¬ 
tion by attorney-general at tlic relation, &c. from misapplying money, 
on their paying a cfef/mus to answer. M. 1728, Bunb. 258.] 

[To restrain defendant from receiving S. S. annuities, on attachment 
for want of answer. M. 1730, Bunb. 289.] 

[The court will not grant an injunction to restrain a person from com¬ 
mitting a common trespass; but if it continues so long as to become a 
uusance, it will. H. 1743, 3 Atkyns, 21.] 

[The court grants injunction to restrain such nusances only as are so 
at law, not such as fear (though reasonable) deems such ; as, an inocu¬ 
lating hospital. Anon. M. 1752, 3 Atkyns, 750.] 

[The court will not grant injunction to stay tlie use of a market, for 
there are remedies at law by scire Jaciasy or action. And Q. after the 
right established at law. Anon. M. 1752, 2 Vesey, 414.] 

(D 13.) For quieting possession. 

An injunction shall be granted for quieting the possession, if the 
plaintiff be ousted of his possession, whicli he had at the time of the bill 
exhibited, and for three years before. 1 Ver. 156. Vide Pract. Reg. in 
Chan. 214. , 

And it hath been usual to insert, that he was in possession at the time 
of the bill, and for several years before, and . that his interest was not 
determined, and to give bond in ten pounds for the truth of it. 

But it shall not be granted, except it be of an house or land. 

Not for rents received, &c. 

Neither shall it be granted before the hearing of the cdUse, without 
an affidavit, that he was in possession at the time of the bill, and for three 
years before. Vide Pract. Reg. in Chan. 214. 

[If a bill be filed for quieting plaintiff’s possession, on affidavit of dis¬ 
turbance, an injunction may go, before a subpeena to answer is served. 
T. 1722, Bunb. 110.] 

And it shall not extend to a possession which he claims from others. 
Nor, shall it be granted upon the motion of a defendant, but only for 
him who has a bill m court, and was in possession for three years before 
or after a determination of the cause for him upon a hearing of the merits. 

1 Ver. 156. 

Nor, will it prevent the defendant from proceeding at law, from mak¬ 
ing of leases, distraining for rent, &c. - Vide Pract. Reg. in Chan. 215. 
And if the plaintiff delays his suit, it shall be dissolved. Ibid. 

[A perpetual injunction was decreed after two trials at bar in fovottr 
of plaintiff. N. B. This practice was introduced, that the tight mi^ht 
be quieted in ejectments (where at law the party is always at liberty to 
bring a new one), as it was in real actions, where the velvet was mial.^ 
M. 7 G. Str. 404.] 

[A perpetual injunction was panted after five ejectments, three no 
suits, and two verdicts, and two bilb in equity msmuied. H. 

Bunb. 158.] 
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S If there have been «uit8 in this court relating to a wiU of personal 
real estate, and all parties have admitted the will and probate, and 
decrees thereupon made, this court will grant perpetual injunction to 
stay proceedings in the prerogative cdurt, ror controverting the will by a 
pai^ to the suit in this court. M. 1739, 1 Atkyns, 628.'] 

[Though the court will decree specific performance of agreement, to 
setue boundaries of lands in America, yet it wil] not decree quiet enjoy* 
Blent of tbem^ which would occasion continual applications to this court 
for contempts, &c.; and this ought to be to the proper jurisdiction. P. 
1750, 1 "VeMy, 444.] 

(D14.) For staying printing, &c. 

An imunction shall be granted to inhibit the defendant from printing 
books of common law, the sole privilege of which by patent is granted to 
the plainti£^ if the defendant be in contempt for not answering. 2 Ca. 
Ch. 67. 76.93. "Vide Trade, (B). [Amb. 694.] 

(An injunction may be continued after the answer come in, on affi¬ 
davits of the prejudice that would accrae on dissolving it. P. 1734, 
3P.W.25S.] 

But on injunction to inhibit a ship trading to the East Indies was de¬ 
nied, tho^h the owners were in contempt for not answering a bill by the 
East India Company, who have by patent the sole trade ^ere. 2 Ca. 
Ch. 165. Denied till the validity of the patent was tried. iVer. 127. 

So, if the right be not settled, the court will not grant an injunction to 
the printing, before a trial. 1 Ver. 120. 275, 6. 

injunction was granted to inhibit the probate of a will for the 
personal estate, after a verdict, which had found it no will. R. Ca. 

Ch. 80. 

[The St. 8 G. 2. c. 13. for encouragement of engraving, &c. is not 
confined to works of invention or history, but extends to any new print; 
as, a print of a building, prints of plants represented in a different man¬ 
ner than hitherto. M. 1740, 2 Atkyns, 93.] 

[The court will grant an injunction for a collection of familiar letters, 
as well as other books. There is a distinction between letters wrote by 
a person, and wrote to him. T. 1741,2 Atkyns, 342.] 

[So, tiiough the book has been pirated and printed in Ireland, and 
pretended to be only re-printed here. Ibid.] 

[The court will not grant injunction to restrain one tradesman from 
using another’s mark (as a card-maker from using the Mogul stamp.) 
M. 17^)2. 2 Atkyns, 484.] 


\ (E) 'Bill in cfjancerg. 

(E 1.) When it shall be filed. 

Ilf' tlie defendant appears at the return of tlie process, (of before noon, 
or the risix^ of the court upon the day after costs day, or when tlie 
process is reUiriiable the last return in term, upon the first return in 
next term), and the bill be not then fil^,ihe defendant after entering 
-^ppettrai^ Upon the dw after the returo, (if the subpoena be re- 
wle «t,|t..certain ^y, if at the common day of return, then upon 
ay after the quario die post)^ by his .attorney sht^ give a rule for 
the ^ 4 8c 5 Aim. 16. bills shall be filed before any 
uldd» it be to.stay waste or a suit at law. 


And 
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And if the bill be not filed before noon of the next dej, the de¬ 
fendant shall be discharged with costs to be taxed by a xnast^. Vide 
Pract Reg. in Chan. 26.27. 

It ought to be filed with the six derk; and before that^ it is not of 
record. Ord. per Cla. Rules and Ordery of Qiuicery^ 94* Vide 
Pract Reg. in Chan. 28. 

It shall be dated upon the day when it comes into the office. Ord. 
per Cla. Rules and Orders of Chancery, 93. Vide Pract Bee., in 
Chan. 27. • 

So, by order^in the exchequer; and it shall be signed by the attorney. 
Vide Rules and Orders in Exchequer, 2. Rule 3. 

No six clerk shall antedate any bill. Ord. per Cla. Rules and Orders 
of Chanceiy, 94. Vide Pract. Reg. in Chan. 27. 

Nor, shall any under-clerk keep it, without delivering it to the six 
clerk, or his deputy in his absence, to be filed. Ord. per Qa. Rules 
and Orders in Chancery, 94. Vide Pract. Reg. in Chan. 27. 

Nor, shall make any copy of the bill, or other pleading till it be 
fileil. Ord. per Cla. Rules and Orders of Chancery, 104. Vide Pract. 
Reg. in Chan. 28. 

If there be a certiorari bill against the plaifitifF in an inferior court, 
because the witnesses are out of the jurisdiction, and for other matters, 
a procedendo shall not go; for the plaintiff in the inferior court might 
have filed his bill in this. R. Ca. Ch. 31. 

No bill shall be received, unless under the hand of coUtisel. Ord. 
per Cla. Vide Pract. Reg. in Chan. 25. 

If his hand be counterfeited, the bill shall be dismissed. Vide Pract. 
Reg. in Chan. 25. 

Counsel shall not sign any bill, unless it be written or perused by^ 
him; before the engrossment: and for his security, he will do well ifl*^ 
signs tlie paper-draught. Ord. per Cla. Rules and Orders of Cha' 
eery, 93. Vide Pract. Reg. in Chan. 25. f 

In the exchequer no bill shall be accepted, unl^ signed by the 
plaiutifTs attorney, and allowed by a baron, except upon i «uit 
by the attorney-general. Vide Rules and Orders in the Exchedi^, 2. 
Rules. y . ' 

No bill founded upon the loss of adeed or writing, &c.>.iall be received 
in chancery, wlUiout an affidavit tliat the deed, &c. is lost; for this loss 
entitles the coqrt to jurisdiefion; for otherwise the plaintiff might hjvc, 
a remedy at law. R. Ca. Ch. 231. viz. when the plaintiff prays/not ' 
only a discovery, but also relief upon the deed. R. Ca. Ch. 11. But 
if he docs not pray relief, an affidavit is not necessary. 1 Ver. 180* 
247. 310. Vid. 3 Atk. 17. [2 Ves.Jun. 461.3 

And there is no need of an affidavit, where the loss of the deed is 
not that which entitles the court to jurisdiction. Ca. Ch. 231. 2 Mod* 
173. 

. Nor, when the plaintiff only prays the discovery of ^ deed^ or the 
producing it at a trial. R. Ca. Ch. 11. 2 Mod. ^ 

(£2.) Xhe matter of the biU.—MustJiSveproper ' 

Qtas, quidj coram quo jurkmetatur, et a qtu) ^ 'V 
, ' J^te comyositas guisque Um^bis habet, . 

If a|l-proper persons arc not made parties to the bill, aby other' 
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be added upon motion* Vide Pract. Reg. in Chan. 29. SCIS. [Vide 
post) (2 X 6.)] 

The king may sue there for equity; or, the chancellor himklf; but 
he shall not make a decree in his own cause. R. 1 Rol. S73. L. 

All concerned in the demand ought to be made parties; and theireforey 
if there be a bill against the executor of one obligor for discovery of 
assets, all the obligors shall be joined; for the charge ought to be equal. 
2 Vent, 348. 

[But in a bill against an executor, either by the creditors or le^teesy 
it is not necessary to make the residuaiy legatee a party. 1 Brown. 
Ch. Rep. 303.] 

[An objection for want of parties, ought regularly to be made on 
opening the proceedings, and before the merits are disclosed; but it 
frequently happens, that after a cause is gone into, and even thoroughly 
heard, yet the court is compelled to let it stand over, for want of parties. 
8 Atkyns, 111.] 

[If a debt is joint and several, each of the debtors must be brought 
before the court, because they are entitled to each other’s assistance in 
taking the account, and likewise to contribution; so on specialty, heir 
and executor both musf be parties. H. 1746, 3 Atkyns, 406.] 

[But if there are principal and sureties, the principal cannot object 
that the sureties are not parties. Ibid.] 

[And if bill is brought against principal and one surety, and it is ad¬ 
mitted the other is dead insolvent, and no part of the debt paid, his 
representatives need not be parties. Ibid.] 

[On an information by attorney general, at the relation, 8cc. proceed¬ 
ings shall not be stopt, because it is brought without the privity of one 
of the relators; but he may have his name struck out. M. 1728. Bunb. 
238.] 

[The attorney general need not be a party to a suit relating to a pri¬ 
vate charity, such as a voluntary society to provide for the members and 
their \ widows, by weekly contribution. Anon. T. 1745. 3 Atkyns, 
277.]/ 

If/the suit be by one surety against another, for contribution, sup- 
posjing that A., another surety, is dead insolvent, the executor of A. 
ought to be a party. R. Ch. Rep. 15. 

[In a bill by the surety for an accountant of th<M^cise to be relievei^ 
/^j^nst a scire facias on his bond, tlic commissioners of excise must ^ 
par vies. M. 1730. Bunb. 291.] 

[If there are two lessees, and one brings bill for apportionment of renf$ 
the other lessee must join as plaintiff, or be made defendant, or the bill 
will be dismissed with costs. Str. 95.] 

If the suit be by order of the vestry, all of the vestry shall be partieii. 
Hm:d. 333. f' 

If there be a covenant by a pateiitee to ^ay a rent to B«,. and the right 
of B. to the payment be dubious, in a bill by B. the attorney general 
to be a party. Hard. 181. 

^ \Dtherwise, u the covenant be in affirmance of a prior right of B. R. 

Y- 181 . 

ytlie suit be for a lunatic, the eoitUBittees , as w ell the lunatic, shall 
^yes.. R. Ca. Ch, W. “ 




